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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
SOUTHERN DIVISION

PUTT-PUTT, LLC,
Plaintiff,

V.
Civil Action No. 8:12-cv-03018-AW
416 CONSTANT FRIENDSHIP, LLt al.,
Defendant.

Lo S T . T T R

*

kkkkkkkkkkkkkkkkkkkkkkkhkkkkkkhkkhkkhkkhkkkkhkkkkkkkkkkkkhkkkhkkkhkkkkkkkkkkhkkhkkkhkkkkkkkkkkx

MEMORANDUM OPINION

Pending before the Court is Plaintiff P@trt, LLC (“Putt-Putt”)’s Motion for Summary
Judgment against Defendant 416 Constant FstepdLLC (“416 CF”). Doc. No. 12. The
Court has reviewed the parties’ briefs and acamgmg exhibits and concludes that no hearing
is necessarySeelLoc. R. 105.6 (D. Md. 2011). For the reas articulated below, the Court will
GRANT Plaintiff's Motion for Summary Juaigent in part, and DENY in part.

|. FACTUAL AND PROCEDURAL BACKGROUND

The following undisputed facts are taken frtra Complaint, Answer, and the parties’
briefs and exhibits submitted in connectiohwPlaintiff’'s Motion for Summary Judgment.
Putt-Putt is a North Carolina company with its principal place of business in Winston-Salem,
North Carolina. Doc. No. 1 at 1-3. Putt-Puttigtes as a nationwide franchisor of “family fun
establishments,” which feature attractions sasiminiature golf coses, go-karts, bumper
boats, batting cages, and video game rodihs.Defendant 416 CF is a Maryland company with

its principal place of business in Gaithersburg, Maryland. Doc. No. 1 at 2.
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Beginning in 1958, Putt-Putt became the ownesevkeral federal trasnark registrations.
Doc. No. 12-1 at 3—4. Putt-Putt obtained these trademarks for the purposes of protecting and
identifying its goods and services. Doc. No. 12-3 at 2. Recently, Putt-Putt became the owner of
a federal trademark application filed on Februgr2012 for the term “Putt-Putt Fun Center” and
a design featuring a ribbon and two flags.cDéo. 1-9 at 5, 15-17; Doc. No. 1-10 at 2.

Previously, the Mottley Group, LLC (“MottyeGroup”) operated a Putt-Putt Fun Center
at 416 Constant Friendship Boulevard in Bel Air, Maryfamsian officially authorized Putt-Putt
franchisee. Doc. No. 12-3 at 3. As fraisdn, Putt-Putt terminated the Mottley Group’s
franchise agreement on June 9, 2011. Doc. N&. 13hortly after th cancellation of the
franchise agreement, the Mottley Group lostsession of the above-mentioned property. Doc.
15 at 2-3. Through later foreclosure proceediag#ifferent entity, P.D.A. LLC, came into
possession of the property located at 416 Congtaendship BoulevardDoc. No. 19-2 at 7,

17.

The business presently operating at tthdrass features signage using Putt-Putt’s
federally trademarked terms and designs, inalgidi cartoon miniature fdoall character named
“Buster.” Doc. No. 1-5 at 2-8. In its advedments, the business at 416 Constant Friendship
Boulevard publicly labels itself “Putt Pun Center.” Doc. No. 12-7 at 6. Online
advertisements for a “Putt Putt Fun Center” appear on Groupon.com, Facebook.com, the
Baltimore Sun’s webpage, and Superpages.com, [B@cl2-6 at 2—-8. The official website for
the “Putt Putt Fun Center” uses the URL wwwitfputtfuncenter.com. Doc. No. 12-7 at 2. The
“Putt Putt Fun Center” describes itself to cusers as a “family ent@inment center in the
Constant Friendship shopping center . . . f¢agy laser tag, moon bowges, miniature golf, 5

batting cages, arcade games, and a concession #&ealhe website also uses several Putt-Putt

! Several documents in the record also statethlegproperty is located iAbingdon, Maryland.
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trademarked images, including the ribbon and flag design illustrated in Putt-Putt’s federal
trademark application filed on February 6, 200c. No. 1-9 at 17; Doc. No. 12-7 at 2.

On March 5, 2012, 416 CF filed an applicatwith the United States Patent and
Trademark Office (“PTO”), seeking to regsthe mark “PUTT-PUTT FUN CENTER” for the
purposes of “Amusement arcade services; Amasgicenters[.]” Doc. No. 1-8 at 2. 416 CF
listed 416 Constant Friendship@evard as its addreskl. On its application, 416 CF stated
that it had used the mark “PUTT-PUTT FUNENTER” in commerce since January 21, 2012.
Id. The Examining Attorney at the PT8sued a non-final Office Action on June 18, 2012
initially refusing to register 416 CF’s appliaati due to likelihood of confusion with several of
Putt-Putt’s trademark registrations. Ddm. 1-9. On December 17, 2012, 416 CF filed a
response to the PTQO’s Office Action, arguing agathe Examining Attorney’s conclusion, and
urging the PTO to reconsider application. Doc. No. 30-20n January 7, 2013, the Examining
Attorney issued another non-final Office thm. Doc. No. 30-3. Presently, 416 CF’s
application is open and PTO proceedings are ongdahg.

After communications regarding the allegeé o$ Putt-Putt’'s mark, Putt-Putt filed suit
against 416 CF and co-Defendant David VedsdDctober 12, 2012. Putt-Passerted claims
of trademark infringement, unfatompetition, and deceptive trapeactices in violation of the
Lanham Act, the Maryland Cons@mProtection Act, and Maryland common law. Putt-Putt
requested injunctive relief, compensatory and punitive damages, and the surrender of all
materials bearing the Putt-Putt mark.

On November 23, 2012, Putt-Putt moved then€tor Summary Judgment for all claims
against 416 CFSeeDoc. No. 12. After full briefing by thparties, the Coutield a telephonic

status conference on February 15, 2013disclissed Putt-Putt’s Motion for Summary



Judgment. Following the status conferenceQbert granted 416 CF leave to file supplemental
briefing to support its position. Doc. No. 24. 41k subsequently filed a supplemental brief,
and Putt-Putt timely filed a response. 416duFnot file a reply by the Court’s March 18, 2013
deadline. Accordingly, Putt-PuttMotion is ripe for consideration.

For the reasons articulated below, Putt-Putt’s Motion for Summary Judgment on its
claims under the Lanham Act and Maryland camnrfaw will be granted. Its Motion with
respect to its claim undergtMaryland Consumer Protection Act will be denied.

II. STANDARD OF REVIEW

Summary judgment is onlyparopriate “if the pleadings, ¢éhdiscovery and disclosure
materials on file, and any affidés show that there is no genuine issue as to any material fact
and that the movant is entiléo Judgment as a matterlaiv.” Fed. R. Civ. P. 56(ckee also
Celotex Corp. v. Catretd77 U.S. 317, 323-25 (1986). The Qouust “draw all justifiable
inferences in favor of the nonmoving party, inchgiguestions of credibility and of the weight
to be accorded to particular evidencéfasson v. New Yorker Magazine, [ri01 U.S. 496, 520
(1991) (citingAnderson v. Liberty Lobby, In&77 U.S. 242, 255 (1986)).

To defeat a Motion for Sumary Judgment, the nonmovipgrty must come forward
with affidavits or other similar evidence to shtivat a genuine issue of material fact exiSee
Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 587 (1986). A disputed fact
presents a genuine issue “if the evidence is swathatheasonable jury ol return a verdict for
the non-moving party.”Anderson477 U.S. at 248. Although the Court should believe the
evidence of the nonmoving party and draw altifizble inferences in its favor, a nonmoving
party cannot create a genuine dispute of material fact “through mere speculation or the building

of one inference upon anotheBeale v. Hardy769 F.2d 213, 214 (4th Cir. 1985).



[Il. ANALYSIS

As an initial matter, Defendant argues thihbf Plaintiff's claims are barred by laches.
Doc. No. 28 at 9. Defendanasts that Plaintiff failed to atd protect its mark in a timely
manner as it knew that the Mottley Group opetate arcade business while in default of its
franchise agreementd. Defendant’s argument fails as atteaof law as laches is a personal
defense that could only beserted by the Mottley Grougsee Sweetheart Plastics, Inc. v.
Detroit Forming, Inc, 743 F.2d 1039, 1046 (4th Cir. 1984Y\(hile abandonment results in a
loss of rights as against the whole world, laabreacquiescence is a personal defense which
merely results in a loss of rights as agaorst defendant.” (citing 2 J. Thomas McCarthy,
McCarthy on Trademarks & Unfair Competiti@ 31:14, at 587 (2d ed. 1984))). Because 416
CF cannot avail itself of another party’s defeattaches, the Court will proceed to analyze
Putt-Putt’s claims.

A. Federal Trademark Infringement

Putt-Putt first asserts a claim of trademiafkingement in violation of the Lanham Act.
Section 32(1) of the Lanham Act creates liabildythe unconsented “use in commerce [of] any
reproduction, counterfeit, copy, or colorable irida of a registered mark[.]” 15 U.S.C. §
1114(1) (2006). To establish a claim of trademafitngement, a plaintifinust prove that it (1)
owns a valid and protectable mark and (2) that the defendant’s use of that mark creates a
likelihood of confusion.See George & Co. LLC imagination Entm’t Ltd.575 F.3d 383, 393
(4th Cir. 2009)CareFirst of Md., Inc. v. First Care, P.C134 F.3d 263, 267 (4th Cir. 2006);
Lyons P’ship v. Morris Costumes, In243 F.3d 789, 804 (4th Cir. 2001).

To satisfy the first prong of the test for @éeal trademark infringement claim, a plaintiff

must “first and most fundamentally proveatlit has a valid angdrotectable mark."U.S. Search,



LLC v. U.S. Search.com, InG00 F.3d 517, 523 (4th Cir. 2002) (citingcroStrategy Inc. v.
Motorola, Inc, 245 F.3d 335, 341 (4th Cir. 2001)). When the PTO issues a certificate of
registration, that registtian provides prima facie evidence of: (1) the validity of the mark and its
registration, (2) the registrant'sark, and (3) the registrant’s “exclusive right” to use the mark
on or in connection with the goods and servg@scified in the certificate of registratidu.S.
Search 300 F.3d at 524 (citingmerica Online, Inc. v. AT & T CorR243 F.3d 812, 816 (4th

Cir. 2001)). A registrant’s ght to use a mark in commer® goods and services becomes
incontestable once the mark has bimetontinuous service for fivgears subsequent to the date
of registration. 15 U.S.C. § 1065 (2006¢e alsdPark ‘N Fly, Inc. v. Dollar Park & Fly, Ing.

469 U.S. 189, 193 (1985). If the right to use a nia&omes incontestable, the registration then
becomes conclusive evidence of the mark’s validitgl ownership. 15 U.S.€.1115(b) (2006).

Putt-Putt easily satisfies the first prong af trademark infringement test. Putt-Putt has
used the Putt-Putt mark in interstate commengee as early as 1955. Doc. No. 12-3 3. The
PTO issued its first certificatof registration to Putt-Putt 1958 and Putt-Putt has owned
several other federal trademark registrationsesthat time. Doc. No. 1-4. Thus, Putt-Putt’s
exclusive right to use itsark is incontestable and the regitibn is conclusive evidence of the
mark’s validity and ownership.

The second prong of the test is likelihoodcohfusion. The standard for likelihood of
confusion is whether the unauthaikzuse of the mark is “likelp cause confusion, or to cause
mistake, or to deceive” an ordinargrsumer. 15 U.S.C. § 1114(1)(a) (20Q8)ne Star
Steakhouse & Saloon, Inc. v. Alpha of Va.,,IA8.F.3d 922, 933 (4th Cir. 1995). In applying

this standard, a trademark owner need notatestrate actual comfion, as likelihood of



confusion is the properatdard of analysisLone Stay43 F.3d at 933 (citinRizzeria Uno
Corp. v. Temple747 F.2d 1522, 1527 (4th Cir. 1984)).

Seven factors assist the Cositikelihood of confusion angsis: (1) the strength or
distinctiveness of the plaintiff’'s mark as actualsed in the marketplace; (2) the similarity of the
two marks to consumers; (3) thinilarity of the goods or semes that the marks identify; (4)
the similarity of the facilitiesised by the markholders; (5) thengarity of advertising used by
the markholders; (6) the defendaritigent; and (7) actual confusiénSee Pizzeria Un&47
F.2d at 1527. These factors are meant to bede giot a “rigid formula” of application.
Anheuser-Busch, Inc. v. L. & L. Wings, @62 F.2d 316 (4th Cir. 1992) (quotiMurphy v.
Provident Mut. Life Ins. Cp923 F.2d 923, 928 (2d Cir. 1990)).

In an attempt to raise a genuine issue of n@tiact, Defendant 416F asserts that there
is no connection between itself and theibess operating at 4XBonstant Friendship
Boulevard® Doc. No. 15 at 2-3. However, under the “Owner Information” section on its
application to the PTO filed March 5, 2012, Dedant listed 416 ConstaRtiendship Boulevard
as its address. Doc. No. 1-8 at 2-3. Tfiermation entered ontthe application was
authenticated and signed under penaltgarfury pursuant to 15 U.S.C. § 1053eeDoc. No.

19-2 at 24-25.

2 The Fourth Circuit has also analyzed additional factoark as the quality of products and the sophistication of
consumers in certain circumstanc&eeGeorge & Co,575 F.3d at 393. The Court need not consider those factors

in this case as they apply “when the refegvaarket is not the public at-largeSara Lee Corp. v. Kayser-Roth

Corp,, 81 F.3d 455, 464 (4th Cir. 1996).

3416 CF supports this claim with unauthenticated documents attached to both its initial brief and supplemental brief
in opposition to Putt-Putt’'s motion for summary judgment. Doc. No. 15 at 5-10; Doc. No. 28 at 11-16. However,
these documents fail to meet the requigata of Rule 56 as “[i]t is well esikshed that unsworn, unauthenticated
documents cannot be considered on a motion of summary judgiales’'v. PreciadoNo. CBD-05-3110, 2012

WL 115425, at *3 (D. Md. Jan. 13, 2012) (quoti@gsi v. Kirkwood 999 F.2d 86, 92 (4th Cir. 1993)). To avoid

making a “technical minefield[]” out of the cag@rsi, 999 F.2d at 92, the Court neeokt address the inadequacy of

416 CF's supporting documents, as no genuine dispute of material fact exists even upon the Court’s cortfideration
the documents.



In its supplemental brief, Defendant foethirst time states that it abandoned its
trademark application upon initiabtice of possible conflict witRlaintiff's mark. Doc. No. 28
at 3. But according to its PTO application prosiecuhistory, this claim is without merit. After
the PTO issued its initial non-final Office Actiamn June 18, 2012, Defendant filed a response to
the PTO on December 17, 2012, disputing the PTO’s analysis and arguing for the approval of its
application. Doc. No. 30-2 at 4—6. The Pi@n filed a second response on January 7, 2013,
and, presently, PTO proceedings are ongoBgeDoc. No. 30-3. 416 CF’s arguments amount
to bald statements attempting to create a material factual dfspiigethe Fourth Circuit stated,
“[m]ere assertions by the [opposing partyg aot enough to survive summary judgmerflicor
Corp. v. AM Intern., In¢.916 F 2d 924, 929 (4th Cir. 1990).

Additionally, any disputes withespect to the ownership thfe property or operation of
the business located at@lConstant Friendship Boulevard do atier the outcome of this case,
as Putt-Putt substantiates its dem once it shows that 416 CF has used its mark without its
authorization, and that such use haslted in a likelihood of confusiorl.yons P’ship 243 F.3d
at 804. Putt-Putt meets the first element, astlgeno genuine dispute of material fact that 416
CF has used Putt-Putt’'s mark without auihation. To ascertain whether Putt-Putt has
established the second element of the tradem#ikgement test, the Court will apply the
guiding likelihood-of-confusion factors.

1. Strength or Distinsteness of the Mark

Under the Lanham Act, marks may be didtive in two ways. First, a mark is
inherently distinctive if “its intrinsic naturgerves to identify particular source."Wal-Mart

Stores, Inc. v. Samara Bros., In§29 U.S. 205, 210 (2000) (quotifigro Pesos, Inc. v. Taco

* However, even if Defendant abandoned its PTO applicatioruld not have an effect on the Court’s analysis, as
abandonment does not refute the undisputed fact thBtetfemdant used Plaintiff’'s mark in interstate commerce for
a period of time beginning on January 21, 2012. Doc. No. 1-8 at 2.
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Cabana, Inc.505 U.S. 763, 768 (1992)). Word marks arel e be inherentlyistinctive when
they are “arbitrary’ (‘Camel’ cigarettes), ‘farful’ (‘Kodak’ film), or ‘suggestive’ (‘Tide’
laundry detergent).’'ld. (citing Abercrombie & Fitch Cov. Hunting World Ing.537 F.2d 4, 10-
11 (2d Cir. 1976)).

Second, a mark may acquire distinctiveness, “@vieins not inherentlydistinctive, if it
has developed secondary meaning, which oagbes ‘in the minds of the public, the primary
significance of a [mark] is to ehtify the source of the producthar than the product itself.”
Id. at 211 (quotindgnwood Labs., Inc. v. Ives Labs., Ind56 U.S. 844, 851 n.11 (1982)).
Conversely, “descriptive” and “gen€lr marks are not inherently slinctive and are not afforded
protection without proof of secondary meanirf@ge Sara Lee CorB1 F.3d at 464see also
Teaching Co. Ltd. P’ship v. Unapix Entiitic., 87 F. Supp. 2d 567, 575-76 (E.D. Va. 2000). In
this case, Putt-Putt’'s exclusive owsigip and right to use its markirscontestable. Such a status
is a significant indicatr of a strong markSeel.one Star43 F.3d at 934.

Although incontestability alone does ri#termine the strength of a maak, evaluation
of the evidence before the Court leads tocireclusion that Putt-Putt’'s mark is strorfgee id.
Giant Brands, Inc. v. Giant Eagle, In228 F. Supp. 2d 646, 652 (D. Md. 2002) (analyzing the
strength of a mark through ysan use and monies spent mvartising campaigns). Since 1955,
Putt-Putt has continuously used its mark teistate commerce to identify its brand of goods
and services. Doc. No. 12-3 { 3. After secddes of nationwide use and promotion, the public
recognizes that Putt-Putt’'s mark distinguishesigue type of family fun establishmend. 7.
However, Defendant argues for the first timésmsupplemental brief that Putt-Putt’'s mark is

generic, and thus, Putt-Putt should lose its exkatusghts over its mark. Doc. No. 28 at 6-9.



Defendant contends that PutttPluias become another tefar miniature golf and does not
identify a unique brand of goods and servideks.

Generic terms are those “that refer[] to geus of which the picular product is a
species” and are not registrabkeark ‘N Fly, 469 U.S. at 194. Under 8§ 14(3) of the Lanham
Act, a mark’s registration may be cancelleth# mark becomes generic. 15 U.S.C. § 1064(3)
(2006). The proper guide for determining whether a registered mark becomes the generic name
of goods or services is “[its] signifance to the relevant public[.Jd.; see also Glover v. Ampak,
Inc., 74 F.3d 57, 59 (4th Cir. 1996) (citations omitted).

Because Putt-Putt's mark is registered witn BTO, the Court presumes that the mark is
not generic.See Retail Servs., Inc. v. Freebies Pul8¢4 F.3d 535, 542 (4th Cir. 2004)
(citations omitted). This presumption has a burden-shifting effdctAs the party challenging
the registered mark, 416 CF has the burdennmodstrate by a preponderance of the evidence
that the “primary significance” of the Putt-Puttnkas indication of miniature golf services, not
Putt-Putt’s unique brand émily fun establishmentsGlover, 75 F.3d at 59;e® also Freebigs
364 F.3d at 54Rizzeria Ung 747 F.2d at 1529 n.4 (citation omitted).

To carry its burden, 416 musteto relevant “[e]videncef purchaser understanding
[such as] direct testimony of consumers, coner surveys, dictionary listings, as well as
newspapers and other publicationdfagic Wand, Inc. v. RDB, In®940 F.2d 638, 641 (4th Cir.
1991) (citingIn re Northland Aluminum Prods., In@77 F.2d 1556, 1559 (Fed. Cir. 1985)).
The evidence must demonstrate the broad viefthe relevant purchasing public consuming
miniature golf services, not “the seltive view of a casual purchaser[@lover, 75 F.3d at 59;

see also Ty Inc. v. Softbelly’s, In853 F.3d 528 (7th Cir. 2003)The testimony of one [person]
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proves nothing at all[.]")Frito-Lay, Inc. v. Bachman Co704 F. Supp. 432, 440 (S.D.N.Y.
1989) (distinguishing between widespread amirlif scattered” congner viewpoints).

In this case, 416 CF supports its argument Bhat-Putt is a generic term for miniature
golf with three Internet references: (1) a “wikiHow” “guide on how to make your own
[backyard] putt putt course”; (2) an Internet useegiew of miniature golf courses in New York
City where “putt-putt” is used tiwe; and (3) a reference to anline video labeled “the greatest
putt putt shot of all time.” Doc. No. 28 a8, 17-20. First, thedDrt reiterates that
Defendant’s evidence consistswfauthenticated documentsittiail to meet Rule 56’s
requirements, and therefore fails to create a genssoe of material fact. However, even when
the Court considers 416 CF’s evidenit is clearly insufficient taeet its burden to establish
that the mark is generic. Three Internet refeesns akin to the viewf a “casual purchaser,”
see Glover75 F.3d at 59, not the widespread beliet@isumers looking to play miniature golf.
Accordingly, Defendant’s evidence does nmate a genuine isswf material fact.

2. Similarity of the Marks

Defendant raises no genuine issue of materglré&garding the simitéy of the marks.
The mark used by 416 CF is identical to the mark registered by PuttARwttated previously,
on March 5, 2012, 416 CF submitted an applicatiahécPTO to register the mark “Putt-Putt
Fun Center.” Doc No. 1-8 at 2. 416 CF attachedmnage to its application displaying a design
featuring a ribbon and two flags. Doc. No. 19-24at 416 CF’s design is identical to the design
accompanying Putt-Putt’'s PTO application defetiruary 6, 2012. Doc. No. 1-10 at 39. The
Fourth Circuit has held that tipgesence of substantially identisaimbols in a case of trademark
infringement strongly supportslikelihood of confusionPolo Fashions, Inc. v. Craftex, Inc.

816 F.2d 145, 148 (4th Cir. 1987) (stating that tlieeepresumption of kkelihood of confusion
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where a counterfeiter usesidentical mark to sell falsemerchandise on the good name and
reputation of the trademark owner (citiAylP, Inc. v. Foy540 F.2d 1181, 1186 (4th Cir.
1976))).

3. Similarity of GoodsServices, and Facilities

The Court next considers the similarity of goadservices which the marks identify. In
this case, it is undisputed that both thaiftlff and the Defendant offer similar goods and
services. Since the mid-1950s, Putt-Putt hasedfeonsumers family fun and entertainment
services. Authorized Putt-Putt facilities feauminiature golf courses, go-karts, bumper boats,
batting cages, and video game rooms. Dax.INat 1-3. Additionally, all of the marks which
Putt-Putt currently owns are registered for @asi categories of entertainment, amusement, and
recreational servicesSeeDoc. No. 1-9 at 7-19.

On its March 5, 2012 application to the PTO, €6 attempted to register the “Putt-Pultt
Fun Center” mark for “amusement arcade servidesysement centers[.]” Doc. No. 1-8 at 2.
The business at 416 Constant Frigng Boulevard advertises itbéb the public as “Putt Putt
Fun Center,” Doc. No. 12-7 at 6, and featlmegisements, games, and signage incorporating
Putt-Putt’s protected markseeDoc. No. 1-5 at 2-8. Accordily, there is no genuine dispute
that 416 CF offers the same goods and services as Putt-Putt.

Additionally, the similarity of facilities factor is established when considering that the
facility at 416 Constant Friendship Boulevavds once a former authorized Putt-Putt franchise
operated by the Mottley Group. Doc. No. 12-3 affBis Court has held pviously that “[w]ith

respect to [an] infringement claim, a franchisemntinued use of thiganchisor’s trademarks

® In its brief, Defendant offers an unsupported claim ‘tegre are factual disputes between the related goods and
services[.]" Doc. No. 15 at 2. Evéfithere was one iota of difference bewwn the offered goods and services of the
parties, the applicable standard in this case would nonetheless be “sufficient simik@yl’egg Packing Co. v.
Olde Plantation Spice Co61 F. Supp. 2d 426, 431 (D. Md. 1999).
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creates a sufficient likelihood of confusionemwtitle [the franchisor] to at least nominal
damages.”7-Eleven, Inc. v. McEvQB00 F. Supp. 2d 352, 356 (D. Md. 2004) (citth.

Structures, Inc. v. J.P. Structures, Int30 F.3d 1185, 1190 (6th Cir. 1997)). This case parallels
7-Eleven as a new business entityogerating a former franchisecation, displays signage

bearing the franchisor’'s mark, aptbvides the same services as authorized franchisees. Due to
Defendant 416 CF’s use of the same buildirag tnce housed a former authorized Putt-Putt
franchise, the similarity of faltties factor is easily satisfied.

4. Similarity of Advertising

In its supplemental brief, Defendant asse¢hat certain advertisements posted on
Groupon.com, Facebook.com, the Baltimore Sun’s webpage, and Superpages.com, Doc. No. 12-
6 at 2-8, are not attributable to it. Doc. No.a2%. However, Defendant nowhere addresses the
representations made on ttrtt Putt Fun Center[‘s]” welit® www.putt-puttfuncenter.com,
which lists 416 Constant FriendpHBoulevard as its address. ®®o. 12-7 at 5. Considering
the content on the website, thendarity of advertising factosupports Plaintiff's position, even
assuming that the Groupon, Facebook, Baltimore Sun, and Superpages advertisements cannot be
linked to 416 CF.

When comparing advertising between theiparthe Court considethe media used, the
geographic areas in which theévartising occurs, the appearaméehe advertisements, and the
content of theadvertising. CareFirst 435 F.3d at 273 (citinBetro Stopping Ctrs., L.P. v. James
River Petroleum, In¢130 F.3d 88, 95 (4th Cir. 1997)). Here, the advertising factors weigh
significantly in Putt-Putt’s favor in &sblishing a likelihood of confusion.

As stated previously, the business opegaat 416 Constant Friendship Boulevard

presents itself to the public as a “Putt Putt Bemter.” Doc. No. 1-7 at 3. The business’s
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website has the URL of www.ftputtfuncenter.com, and bears the image of Putt-Putt’s
registered cartoon charact&uster” the golf ball.Id. at 4. When customers seek directions to
the “Putt Putt Fun Center,” the website direceito 416 Constant Friendship Boulevard. Doc.
No. 12-7 at 5. Considering the content and apg®ce of 416 CF’s aditesing, the nationwide
presence of Putt-Putt, and the widespreadssctte416 CF’s online representations, there is a
strong similarity in 416 CF’s advertising.

5. Defendant’s Intent

When deciphering the Defendant’s intahg Fourth Circuit has stated that a
presumption of a likelihood afonfusion exists in appropriat&cumstances involving the
entrance of a newcomer to a given nedrk he Fourth Circuit stated that

When a newcomer to the market copies a competitor’s trade dress, its intent must

be to benefit from the goodwill of the competitor's customers by getting them to

believe that the new product is either sa@ne, or originates from the same source
as the product whose trade dress wsed. Logic requires, no less than the
presumption of secondary meaning froapying, that such intentional copying

arises a presumption that the newcomeuiscessful and that there is a likelihood

of confusion.

Shakespeare Co. v. Silstar Corp. of Am.,, Ib&0 F.3d 234, 240-41 (4th Cir. 1997) (quoting
Osem Food Indus. Ltd. v. Sherwood Foods, Bit7 F.2d 161, 165 (4th Cir. 19903ke also
Allen v. Standard Crankshaft & Hydraulic C823 F.2d 29, 36 (4th Cir. 1963).

A presumption of a likelihood of confusionappropriate in this case as Defendant
operates a facility that was once an authorized Putttfranchise, labels and advertises itself as
“Putt-Putt Fun Center,” offers consumers siaene goods and services as official Putt-Putt
franchisees, and features sigaaising marks and designsontestably owned by Putt-Putt.

416 CF’s conduct leads ordinary consumers to belieasttis an authorizeButt-Putt franchise.

Seeing as the touchstone for gathrk infringement is confusion in the minds of consumers,
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Rosetta Stone Ltd. v. Google, I€76 F.3d 144, 153 (4th Cir. 2012), it is clear that 416 CF is
intending to “free-ride on [Putt-Putt’'s] goodwill.Shakespearel10 F.3d at 241. Considering
that 416 CF has not offered evidence todbetrary, the presumption of a likelihood of
confusion is appropriate.

The analysis of the appropriate factors tetdthe conclusion #t Defendant 416 CF’s
conduct would likely confuse consumers. Btab#ishing a likelihood of confusion, Putt-Putt
has demonstrated both prongs necessary fotira ofefederal trademark infringement. Because
416 CF has failed to raise a genuine issumaterial fact, the Court will grant summary
judgment to Putt-Putt on its federal trademark infringement claim.

B. Federal Unfair Competition

Putt-Putt next complains of federal unfeempetition under Section 43(a) of the Lanham
Act. 15 U.S.C. 81125(a) (2006). The testdafair competition is likelihood of consumer
confusion, similar to that for trademark infringeme8te, e.gGa. Pac. Consumer Prods., Ltd.
v. Von Drehle Corp.618 F.3d 441 449 (4th Cir. 2010) (statthgt “the tests for trademark
infringement and unfair competition . . . focus oe likelihood of confugin as to the source of
the goods involved.People for the Etleal Treatment of Animals v. Doughn@g3 F.3d 359,
364 (4th Cir. 2001) (referring to the likelihoodadnfusion standard for trademark infringement
and unfair competition interchangeably). As tbourt established previously, Defendant 416
CF’s conduct created a likelihood of confusionoagst consumers. Accordingly, the Court will
also grant summary judgment in favor of PRititt on its federal unfair competition claim.

C. State Law Claims

Plaintiff also asserts a claim under Maryd common law for unfair competition, as well

as a claim for unfair and deceptive practioader the Maryland Couomer Protection Act
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(“MCPA”"). Under the common law of Maryland, the applicable test for unfair competition is the
same likelihood of confusion tegpplied under the Lanham Ackee Scotch Whisky Ass’'n v.
Majestic Distilling Co, 958 F.2d 594, 597 (4th Cir. 1992) (holding that the likelihood of
confusion test applies not only to federal migiunder the Lanham Act, but also to unfair
competition claims under Maryland lavgge also Mid South Bldg. Supply of Md., Inc. v.
Guardian Door & Window, In¢.847 A.2d 463, 471-72 (Md. Ct. Spec. App. 2004) (stating that
trademark infringement and unfair competitmaims under both the Lanham Act and Maryland
law are based upon the same legal test). AsRRutthas demonstratedikelinood of confusion
under the Lanham Act, the Court will grant suamgnjudgment in Putt-Putt’s favor on its
common law unfair competition claim.

However, the Court will deny Putt-Putt’s Kilen on its claim of unfair or deceptive
practices under the MCPA. The MCPA provides a cause of action for any “[f]alse, falsely
disparaging, or misleading oral or written statetneisual description, oother representation of
any kind which has the capacity, tendency,ffaot of deceiving or misleading consumers.”

Md. Code Ann., Com. Law § 13-301(@®012). However, this causé action is only granted to
consumers. The statute defines “consumer” astamal or prospective purchaser, lessee, or
recipient of consumer goodyrisumer services, consumer realty, or consumer crddit8 13-
101(c)(1). Putt-Putt is not a consumer of 416 @fgsds and services, but, rather, a competitor.
As a competitor of 416 CF, Putt-Puttshao standing to sue under the MCP2ee Scotch

Whisky Ass’n958 F.2d at 597 n.9 (eliminating a tradeaciation’s claim under the MCPA as it
was not a consumeliustom Direct, LLC v. Wynwyn, In&No. RDB-09-2348, 2010 WL
1794248, at *2 (D. Md. 2010) (dismissing a compettataim under the MCPA as it was not a

consumer)Penn-Plax, Inc. v. L. Schultz, In®88 F. Supp. 906, 909-11 (D. Md. 1997)
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(interpreting the language and purpose of the MCPA to holattmapetitor could not state a
claim). Therefore, the Court witlismiss Putt-Putt's MCPA claim.

V. CONCLUSION

For the foregoing reasons, the Gowill GRANT-IN-PART and DENY-IN-PART

Plaintiff's Motion for Sumnary Judgment. A sepdeaOrder will follow.

April 5, 2013 s/
Date Alexander Williams, Jr.
United States District Judge
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