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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

BRODERICK PATTERSON, *
#351485
Petitioner,
V. * Civil Action No. DKC-12-3111
WAYNE WEBB , *
Respondent.

*k%k

MEMORANDUM OPINION

On October 17, 2012Petitioner Broderick Patterson filghe instant 28 U.S.C. § 2254
habeas corpus application attacking his 2008 conviction for identity fraud, theft, and conspiracy
to commit theft. ECF No. 1. Respondent fieedimited answer with»hibits, addressing only
the issue of exhaustion. ECF No. 5. Petitidiled a reply to Respondent’s limited answer.
ECF No. 6. At the court’s iction, Respondent thereaftded a supplemental answer, ECF
No. 13, to which Petitioner filed a suppleméntply, ECF No. 16, followed by an additional
supplemental reply, ECF No. 21. After reviewitige filings, the court finds no need for an
evidentiary hearing.SeeRule 8(a),Rules Governing Section 2254 €83 in the United States
District Courtsand Local Rule 105.6 (D. Md. 2014ge also Fisher v. Le215 F. 3d 438, 455
(4th Cir. 2000) (petitioner not entitled ® hearing under 28 U.S.C. §82254(e)(2)). For the
reasons set forth herein, theuet shall dismiss the Petition.

Factual and Procedural History

On June 26, 2008, after a jury trial, Petieér was convicted in the Circuit Court for

Baltimore County of identity fraud, theft, andrspiracy to commit theft. ECF No. 5-1, p? 7.

Through counsel, he filed a notiokappeal on July 1, 2008d. Petitioner raised the following

! The Petition, received on October 19, 2012, is d@etdber 17, 2012, and is deemed filed on that
date.

Citation reflects that of the electronic docket.
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issues: “Was there sufficientidence to sustain appellant'srwiction;” and “Did the circuit
court err in making statements regarding the anticipated brevity of appellant’s tE&F No.
5-2, p. 2. On April 19, 2010, the Maryland Couoift Special Appeals affirmed the Circuit
Court’s judgment. Id., p. 17. The court’s mandate issued on May 19, 2040. Petitioner,
through counsel, filed a petition for writ of certwi to the Court ofAppeals of Maryland,
raising a single issue: “Is a defendant’s maesence at the scene of the crime — without any
facts demonstrating the defendarknowledge of, or involvemeni, the crime — sufficient to
satisfy the accomplice corrobdian rule?” ECF No. 5-3, p. 4The Court of Appeals denied
Petitioner’s request for reviemn August 23, 2010. ECF No. 5-4.

In the meantime, Petitioner filed a numbernadtions in the circeiicourt: a motion for
modification of sentence (July 2008); an application for restiv by a three-judge panel (July
14, 2008); and a motion for a new trial (May 13, 200B8CF No. 5-1, p. 7. All of these motions
were denied.Id.

On November 17, 2010, Petitioner, proceeding &, filed for post-conviction relief in
the Circuit Court for Baltimor€ounty. ECF No. 5-5; ECF No.&-p. 2. Through counsel, he
filed a supplemental petition on August 3, 2011.FBE®. 6-1; ECF No. 5-6, p. 2. As construed
by the circuit court, Petitioner claimed that: (&) was improperly denied a preliminary hearing;

and (2) his trial counsel was ineffective inlifay to object to theintroduction of certain

The Court of Special Appeals noted that Petitioner had presented the issues as:

l. Did the trial court err in determining that the State had
introduced sufficient evidence to satisfy the “accomplice
corroboration” rule?

. Did the trial court err in denying Appellant's motion for
judgment of acquittal?

Il. Did the trial court err in stating to the jury, in several
instances, that Appellant’s trial would be short?

ECF No. 5-2, p. 2 n.2.



photographé. ECF No. 5-6, p. 2. A hearing was held on September 21, 2@11p. 1. On
September 22, 2011, Petitioner’s state post-conviction petition was dédief. 7> Petitioner
thereafter filed an application for leave to appbhaldenial of post-comstion relief. ECF No. 5-

7. He argued that his trial counsel failed to &ley pre-trial motions and performed ineffectively
when he failed properly to preserve the recordafgpeal, specifically by failing to object to the
admission of photographic evidenchkl., pp. 4-5. The application wadenied bythe Maryland
Court of Special Appeals on April 8, 2013. EQB. 12, p. 1. The court’s mandate issued on
May 9, 2013.1d.

As noted above, Petitioner’s Application fissuance of a Writ of Habeas Corpus was
received by this court on October 19, 2012. IRdtitioner presented two claims of error for the
court’s review: that he was not assigned counsél the time for filing pre-trial motions had
passed, and that belatedly-appointednsel was ineffective. EONo. 1, p. 2-3. On January 17,
2013, Respondent filed a Limited Answer to thditlea, in which he argued that the Petition
should be dismissed as unexhaddbecause Petitioner still had tiesis pending in state court
relating to the judgment being challenged in tlisrt. ECF No. 5, p. 1. Petitioner, in his Reply
to Respondent’s Limited Answer, claimed thathlagl no pending matters in state court related to
the constitutional issues raised here and thadarsarial proceedings in the higher state courts
had been exhausted. ECF No. 6, p. 4. Adoghg, the court issue@n Order, directing

Respondent to file a supplemental response adihg the merits of Petitioner’'s claims, as it

4 In his original state post-conviction petition, Petitioner alleged that his rights to a preliminary

hearing and effective counsel had been violated. ECF No. 5-5, p. 2. He also alleged that no pre-trial motions had
been filed on his behalf and that his counsel had failed to object to the trial judge’s negative cortndnthis
supplemental petition and at hearing, Petitioner abandoned several grounds assertgaoirsdsetition and
proceeded on those alleged in the supplemental petition, ECF No. 5-5, p. 2; ECF No. 5-6, p. 2.

° Both the Memorandum Opinion and Order were signed on September 22, 2011. ECF No. 5-6, pp.
6-7. However, the docket in Petitioner’s criminal case reftbetisthey were held sub-curia and that they were filed
on October 24, 2011. ECF No. 1, p. 9.



appeared from the exhibits to Petitioner's Repigt he had exhausted his state court remedies.
ECF No. 12, p. 2. Oseptember 2, 2014, Respondent filed his Supplemental Answer to the
Petition. Petitioner filed a Reply to Respondent’'s Supplemental Answer and an Additional
Reply to Respondent’s Supplemental Respdasdabeas Petition on December 5, 2014, and
December 30, 2014, respectively.
Threshold Considerations
Exhaustion

Before a petitioner may seek habeas reliefienteral court, he must exhaust each claim
presented to the federaburt by pursuing remedies @lable in state courtSee Rose v. Lundy
455 U. S. 509, 521 (1982). This exhaustion requirement is satisfied by seeking review of the
claim in the highest state court wifbrisdiction to consider the claim.See O Sullivan v.
Boercke] 526 U.S. 838 (1999); 28 U.S.C. § 2254énd (c). In Maryland, this may be
accomplished by raising certain claims on direct appeal and other claims by way of post-
conviction proceedings. Exhaustion is not requireat the time a federal habeas corpus petition
is filed petitioner has navailable state remedySeeTeague v. Lane489 U.S. 288, 297-98
(1989).

Procedural Default

Where a petitioner has failed to present a clairtne highest state court with jurisdiction
to hear it, whether it be byifmg to raise the clainin post-conviction proceedings or on direct
appeal, or by failing timely to note an apphethe procedural default doctrine applieSee
Coleman v. ThompspB01 U. S. 722, 749-50 (1991)(fakuto note timely appealMurray v.
Carrier, 477 U.S. 478, 489-91 (1986)(failureraise claim on direct appealturch v. Mottram

409 U. S. 41, 46 (1972)(failure toisa claim during post-convictiongradley v. Davis551 F.



Supp. 479, 481 (D. Md. 1982) (failure to seek leavappeal denial of postonviction relief).

A procedural default also may occur where aestaturt declines “to consider the merits [of a
claim] on the basis of an adequate amtependent state procedural ruleveatts v. Angelone
166 F.3d 255, 260 (4th Cir. 1999).

As the Fourth Circuit has explained:

If a state court clearly and expressly zage dismissal of a habeas petitioner’s

claim on a state procedural rule, and that procedural rule provides an independent

and adequate ground for the dismissag Habeas petitioner has procedurally

defaulted his federal habeas clairkee Coleman v. Thompsd@0l1l U.S. 722,

731-32 (1991). A procedural default alsIors when a habeas petitioner fails to

exhaust available state remedies and tbert to which the petitioner would be

required to present his claims in ordemmeet the exhaustion requirement would

now find the claims procedurally barredd. at 735 n. 1.

Breard v. Pruett134 F.3d 615, 619 (4th Cir. 1998).

If a procedural default has occurred, a federal court may not address the merits of a state
prisoner's habeas claim unless the petitiooen show (1) both cause for the default and
prejudice that would result from failing to considlee claim on the merits, or (2) that failure to
consider the claim on the merits would result in a miscarriage of jusécé)e conviction of
one who is actually innocefitSee Murray v. Carrierd77 U.S. 478, 495-96 (198@®reard, 134
F.3d at 620. “Cause” consists of “some objective factor external to the defense [that] impeded
counsel’s efforts to raise the claimstate court at theppropriate time.” Breard, 134 F.3d at

620 (quotingMurray, 477 U.S. at 488). Even where atipener fails to show cause and

prejudice for a procedural defaudt,court must still consider wther it should r@ch the merits

6 .. . .
Habeas petitioners may use an actual innocence claim to excuse the procedural default of a

separate constitutional claim upon which they request habeas r8ef. Murray v. Carrier477 U.S. at 496.
“[When] a constitutional violation has probably resulted in the conviction of one who is actually innocent, a federal
habeas court may grant the writ even in the absenaeshbbwing of cause for the procedural defauld., see also

Reid v. Trug 349 F.3d 788806 (4th Cir. 2003). Petiihers who wish to use a claim of actual innocence as a
gateway to raising an otherwise defaulted constitutiomdincinust demonstrate by a preponderance of the evidence
that a reasonable juror could not have convicted the petitioner in light of the new evi&emiaickner v. Polk

453 F.3d 195, 199-200 (4th Cir. 2006).



of a petitioner’s claims in order to prevent a fundamental miscarriage of ju§texe Schlup v.
Delo, 513 U. S. 298, 314 (1995).
Framework for Analysis
Section 2254

Section 2254 states that a district court “shall entertain an application for a writ of habeas
corpus on behalf of a person in custody purst@arithe judgment of &tate court only on the
ground that he is in custody in violation oktiConstitution or laws or treaties of the United
States.” 28 U.&. § 2254(a).

The statutory framework of the federal habststute sets forth a “highly deferential
standard for evaluating state-court ruling&ihdh v. Murphy 521 U.S. 320, 333 n.7 (1998ke
also Bell v. Cong543 U.S. 447, 455 (2005). The standarddifficult to meet,” and requires
courts to give state-court demns the benefit of the doubCullen v. Pinholster __ U.S. _ , 131
S.Ct. 1388, 1398 (2011)(internal quotation marks and citations omisel)also Harrington v.
Richter 562 U.S. 86, 102 (2011)(“If this standarddiéficult to meet, that is because it was
meant to be.”).

A federal court may not grant a writ of le#s corpus unless the state’s adjudication on
the merits: 1) “resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established federal las,determined by the Supreme Court of the United
States,” or 2) “resulted in@ecision that was based on an unoeable determination of the facts
in light of the evidence presented in Biate court proceeding.” 28 U.S.C. § 2254(d).

A state adjudication is camtry to clearly establisiefederal law under § 2254(d)(1)
where the state court “arrives at a conclusioposjte to that reached ljthe Supreme] Court on

a question of law,” or “confrontfacts that are materially indistinguishable from a relevant



Supreme Court precedent and arrives atsalt®pposite to [the Supreme Court]Williams v.
Taylor, 529 U.S. 362, 405 (2000). Under the “unreadbm application” analysis pursuant to
2254(d)(1), a “state court's detanation that a claim lacks meptecludes federal habeas relief
so long as ‘fairminded jurists could disagree’tbe correctness of th&ate court’s decision.”
Harrington, 562 U.S. at 101 (quotingarborough v. Alvaraddb41 U.S. 652, 664 (2004)). “[A]
federal habeas court may not issue the writ Bingecause [it] concludes in its independent
judgment that the relevant stateurt decision applied estalbled federal law erroneously or
incorrectly.” Renico v. Left559 U.S. 766, (2010)(quotingilliams 529 U.S. at 411). “Rather,
that application must bebjectively unreasonable.td. Thus, “anunreasonablepplication of
federal law is different from amcorrect application of federal law.”Harrington, 562 U.S. at
101 (quotingwilliams, 529 U.S. at 410).

Further, under 8§ 2254(d)(2)a state-court factual detemation is not unreasonable
merely because the federal habeaart would have reached dfdrent conclusion in the first
instance.” Wood v. Allen558 U.S. 290, 301 (2010). “[E]venrd#asonable minds reviewing the
record might disagree about the finding in dioes” a federal habeas court may not conclude
that the state court decisiomas based on an unreasonabléedmination of the facts.lId.
(internal quotation marks and citation omitted).

The habeas statute provides that “a detertisinaf a factual issumade by a State court
shall be presumed to be correct,” and the petitioner bears “the burden of rebutting the
presumption of correctness by clear and convincing evidence.” 28 U.S.C. § 2254(e) (1). “Where
the state court conducted an entlary hearing and explained itsasoning with some care, it
should be patrticularly difficult to establishear and convincing evidence of error on the state

court's part.” Sharpe v. Bell593 F.3d 372, 378 (4th Cir. 2010). iFlis especially true where



state courts have “resolved issues like witresslibility, which are ‘factual determinations’ for
purposes of Section 2254(e)(1)d: at 379 (quoting 28 U5.C. 8§ 2254(e)(1)).
Strickland

When a petitioner alleges a claim of ineffeetassistance of counsel, he must show both
that counsel’'s performance was deficient dhdt the deficient performance prejudiced his
defense. Strickland v. Washingto166 U.S. 668, 687 (1984). Repratation is deficient if it
falls below an objective standard of reasoaabks, considering all the circumstancéd. at
688.

To satisfy the first part of this stamda it must be demonstied that counsel’s
performance was not “within the range ofngmetence normally demanded of attorneys in
criminal cases.”ld. at 687. The standardrfassessing such competeméhighly deferential”
and has a “strong presumption that counselisdaoot falls within a wide range of reasonable
professional assistanceld. at 669. A federal court’s considgion of ineffective assistance of
counsel claims arising from state criminal mredings is limited on halas review due to the
deference accorded trial attorneys and statellappeourts reviewing their performance. A
petitioner must overcome the “strong presumptidndt counsel's strategy and tactics fall
“within the wide range of reasolle@ professional assistanceBurch v. Corcoran273 F.3d 577,
588 (4" Cir. 2001) (quotingStrickland 466 at 689). “There is a strong presumption that
counsel’'s attention to ceait issues to the exclusion of otheedlects trial tactics rather than
sheer neglect.” Harrington, 562 U.S. at 109 (citations dmed) (internal quotation marks
omitted); see alscSharpe 593 F.3d at 383 (“Counsel is nofjugred to engage in the filing of
futile motions.”). “The standards created Bjrickland and § 2254(d) are both ‘highly

deferential,” and when the two apply tandem, review is ‘doubly’ so.”ld. at 105 (citations



omitted). “When 8§ 2254(d) applies, the questis not whether counsel’s actions were
reasonable. The question is whether therani reasonable argument that counsel satisfied
Strickland’sdeferential standard.Id.

The second prong requires tt@urt to consider whether casel’'s errors were so serious
as to deprive the defendant of a fair trial whossult is reliable and that there was a reasonable
probability that, but for counselisnprofessional errors, the résof the proceeding would have
been different. Strickland 466 U.S. at 690-94. “The benchmark of an ineffective assistance
claim must be whether counsel's conduct wodermined the proper functioning of the
adversarial process that th@alkrcannot be relied upon as hagiproduced a just result.ld. at
686. It is not enough “to show that the errord Bame conceivable effect on the outcome of the
proceeding.”ld. at 693. Rather, counsel’s errors mustdzeserious as to deprive the defendant
of a fair trial, a trial whose result is reliableld. at 687. A determination need not be made
concerning the attorney’s performance if it isazl that no prejudice would have resulted had the
attorney been deficienSeed. at 697. See idat 687.

The principles governing ineffectiveness clampply in federal collateral proceedings as
they do on direct appeal or in a motion for new trial. at 697. Indeed, the presumption that a
criminal judgment is final igt its strongest inollateral attacken that judgmentld.

Analysis
In his Petition before this court, Petitioner claims that:
(1) The Petitioner was not furnished with an attorney until after the time for which

most very crucial pre-trial motions were to be filed; and



(2) The belated assigned attorney was ineffective in representing the Petitioner
causing the Petitioner to mnvicted of criminal transgressions for which the
Petitioner was unaware of.
ECF No. 1, pp. 2-3. Without waiving his exhaustion gument, Respondent argues that “none
of the claims raised in Patterss underlying petition hee been raised to all appropriate state
courts.” ECF No. 13, p. 7. Because the timedfming so has expired, Respondent contends that
Petitioner has proceduraltefaulted his claimsld., p. 11.
l. Lack of Counsel
Petitioner was incarcerated for the crin@swhich he eventubl was convicted on
February 14, 2008. ECF No. 1, p. 2. A publiteteler was appointed tepresent him on May
1, 2008. Id. Petitioner alleges that a “request #ompreliminary hearing would have made a
significant difference in the outcome of the caslel” Petitioner additionally notes that the delay
in the appointment of counsetsulted in “hamstringing the ®toner’'s ability to suppress
evidence and to file ptiminary motions.”ld., p. 5.
This claim of error was not included in Petitiosedirect appeal of his conviction to the
Court of Special Appeafs.ECF No. 5-2, p. 2. In his state pasnviction relief application,
Petitioner claimed that he was improperly deragareliminary hearing. ECF No. 5-5, p. 2. He
did not, however, link the allegedrlal of a preliminary hearing tihe delay in the appointment

of counsel, as he does in his Petition in tosrt. ECF No. 5-6, pp. 2-3; ECF No. 1, pp. 2-3.

! Respondent summarizes Petitioner’s claims as follows: Petitioner was denied his right to counsel

at a critical time period, and trial counsel was ineffecfor failing to object to th admission of photographs and
for failing to make a proper motion for judgment of acquittal. ECF No. 13, p. 7.

8 Petitioner stated generally that the errors in this case “are not waived because they were the result
of ineffective assistance of counsel in violation of Petitioner's Sixth Amendment right to counsel.” ECF No. 5-5, p.
3. He correctly notes that “[p]ost conviction prodiegs are the preferred vehicle for litigating ineffective
assistance of counsel claimdd. (citing Mosley v. State 836 A.2d 678, 684 (2003)). However, he did not present
this claim as an ineffective assistanceafinsel claim to the state post-convictmourt, and he does not do so here.

10



Rather, Petitioner stated that:€f®re going to trial inquired through myattorney (Christopher
Purpura) as to when | was going to have @iminary hearing conceing the charges levied
against me. It never happened.” ECF No. p-2. The circuit courtound that Petitioner had
waived this claim by failing to raise it withinrtedays of his arrest. ECF No. 5-6, p. 3 (citing
Md. Rule 4-221(a); Md. Rule 4-213(8)). The court also observétat “[t]rial counsel was not
appointed by the Office of the Public Defendie represent Petitioner until May 1, 2008, long
after that time expired, so the failure to regua preliminary heamncannot be blamed on
counsel.® 1d.

The court concludes that this ground fdrefehas been procedurally defaulte8eeBreard
134 F.3d at 619 (“If a state court clearly and egglsebases its dismissal of a habeas petitioner’'s
claim on a state procedural rule, and that proadute provides an independent and adequate
ground for the dismissal, the habeas petitioner pv@cedurally defaulted his federal habeas
claim.”). The post-conviction court provided exlependent and adequate ground for dismissing
Petitioner's claim with regard to the failute request a prelimingrhearing. Moreover,
Petitioner has demonstrated neitlcause for his procedural fdelt, nor prejudice resulting
therefrom. In this court, Petitioner blames thgure to file a motion for a pre-trial hearing on
the delay in the appointment of counsel whiokad generously, could be considered “some
objective factor external to thefdase [that] impeded counsel's atfoto raise the claim in state
court at the appropriate timeBreard,134 F.3d at 620 (internal citatis omitted). However, as
discussed below, Petitioner has made no smpwaif how the lack ofa preliminary hearing

prejudiced him. Indeed, hkas not explained what he inteed a preliminary hearing to

° This statement by the circuit court does not negate the fact that Petitioner presented this claim in

an entirely different light before this court, not as a resuttoainsel’s failure to file such a motion, but, rather, that
the lack of counsel during a crucial period resulted irable of filing of pre-trial motions, including a motion for a
preliminary hearing.

11



accomplish. Although Petitioner affirms that headdually innocent of the crimes for which he
was convicted, ECF No. 16, p. 6; ECF No. 214pother than his own statements, he has
provided no evidence that he is adlyinnocent. Therefore, he $ifailed to demonstrate that he
“falls within the narrow class of cases ... implicating a fundamental miscarriage of justice.”
Schlup 513 U.S. at 314-15 (alteration in original) (internal quotation marks omitted).

Even if not procedurally defaulted, the claivould fail on the merits, as the circuit court
found. The post-conviction court stated thaettfoner admitted to his own lack of legal
sophistication, and could not precigalticulate the nature of thearing to which he felt he was
entitled. Petitioner’s attorney was unable taHar clarify what typeof hearing Petitioner was
denied.” ECF No. 5-6, p. 2. Petitioner has pded no further information to this court.
Therefore, the court defers to thest-conviction court’s findingsSeeBell, 543 U.S at 455 (“As
we have said before, § 2254(dytdites a highly defential standard for evaluating state-court
rulings which demands that statourt decisions be given tihenefit of the doubt.”)(citations
and internal quotation marks omitted).

In his Application for Leave to Appeal thgenial of Post-Conviction Relief, Petitioner
recharacterized this claim, alleging that trial celrfailed to file any pre-trial motions. ECF No.
5-7, p. 4. He claimed that: KE Petitioner’s righto effective counsel was undermined, by his

trial counsel, when said counsel failed to fdey pre-trial motions talispute a plethora of

erroneous information in the prosecutor’s probable cause discovergtpaCkunsel failed to
request an evidentiary heagi to exonerate Petitioner.”ld., p. 5. This is the extent of
Petitioner’'s argument with regard tceetfailure to file pre-trial motions.

Again, Petitioner’s focus is not on the lackapipointment of counsel in a timely manner, but

on counsel’s failures, in the cir¢wourt, to request a preliminahearing and in his application

12



for leave to appeal to seek amidentiary hearing. In his apgdtion for leave to appeal the
circuit court’s ruling to the Court of Speciappeals, Petitioner's only conceivable attempt to
demonstrate cause is his claim that counsel weféertive. However, this does not constitute a
factor “external to the defense [that] impeded celis®fforts to raise thelaim in state court at
the appropriate time.”Breard, 134 F.3d at 620. As for prejud, Petitioner has not provided
any information as to the “pledra of erroneous information” @rided or how a pre-trial hearing
would have exonerated him.

The court concludes that Petitioner hascpdurally defaulted his first ground for relief
by failing to “fairly present[]” it toall appropriate state court&eeO’Sullivan 526 U.S. at 848;
see alsad. at 845 (“state prisoners mugie the state courts onellfopportunity to resolve any
constitutional issues by invoking one completand of the State’s established appellate review
process.”). Even if not proceduraligfaulted, Ground One fails on the merits.

Il. Effectiveness of Counsel

Petitioner next claims that htsal counsel was ineffectivegsulting in his conviction.
ECF No. 1, p. 3. Petitioner alleges that appoictachsel was deficient ifailing to preserve an
issue, specifically the objection to the adnmassof still photographs, and for failing to make a
proper motion for judgment of acquittal on onetlué counts which, according to Petitioner, was
not supported by any evidenclel.

A. Failure to preserve issue

Petitioner alleges that defense counsel wagigeti for failing to preserve an issue, by
not objecting to the admission of splotographs into evidence at triddél. Petitioner argues
that:

At trial, the State admid still photos (without objeicin from defense attorney)
for their probative value. The still plust are the only edence that even

13



remotely link the Petitionetio the incident, and withoduhem, the State could not

have proved its case. There wasfaondation provided to properly admit the

photos. If the trial counsel had objedtto the admission of the still photos

coming into evidence, the argument would have made a viable package for

appeal.
Id. Petitioner asserts thtte state post-conviction court erronsly stated that defense counsel
did not object to the admission of thi@l photos as a “trial tactic.’ld., p. 4.

Petitioner presented this issue in his sappntal state post-conviction application. ECF
No. 6-1, p. 4; ECF No. 5-6, p. 2. He also présérthe claim in his application for leave to
appeal the denial of his postroviction petition to the Court @dpecial Appeals. ECF No. 5-7,
p. 6. Nonetheless, Respondent argues thatléie has been procedurally defaulted because
Petitioner “filed an untimely pro sapplication for leave to appefhe circuit court’s] ruling.”
ECF No. 13, p. 6.

There is a great deal of confusion as temwhand where, Petitioner filed his application
for leave to appeal the denial lok state post-convian petition. Petitionerfrms that he “did
timely file an Application for Leave to Appedirectly to the Clerk of the Circuit Court for
Baltimore County.” ECF No. 16, p. 4; ECF No. 36p. 1. Petitioner signed the Application on
November 11, 2011. ECF No. 5-7, p. 10. There idauket entry in the circuit court reflecting
this alleged filing. ECF No. 5-1, p. 9. Howeveetthis a letter from thChief Deputy Clerk of
the Court of Special Appeals the Clerk of the Circuit Cotidated July 19, 2012, enclosing “an
Application for Leave to Appedb the Court of Special Appealsat was erroneously filed in
our Court on November 3, 2011 by the defendanthe above-referenced case. We are

forwarding it to you for appropriate handlingECF No. 5-7, p. 1. Petither’'s application is

date-stamped by the Court of Special Appealbasng been received in the clerk’s office on

14



November 3, 2011ld., p. 2. The circuit court docket cairts an entry on July 31, 2012, for an
Application for Leave té\ppeal. ECF No. 5-1, p.¥.

The Court of Special Appeals denied Petitionapplication for leave to appeal on April
8, 2013. ECF No. 13-6. The courthandate issued on May 9, 2018.

In its July 2, 2014, Order, this court statedttih appeared “from exhibits attached to the
Response to the Petition, thattiBener’'s application for leavéo appeal was misfiled and not
forwarded for processing until July 19, 2012.” FENo. 12, p. 1. Given the confusion described
above, the court will afford Petitioner the benefit of the doubt and assume that he timely filed his
application for leave to appeal. Therefor@ tlourt turns to the merits of the claim.

Petitionerchallengegrial counsel’s failurg¢o object to the admissn of still photos taken
from video surveillance at a Macy'’s store wé&tetitioner’s alleged accomplice, Eva Hawkins,
used a stolen credit card to make purchases. ECF No!'1@pl,55-56. The photographs
purport to show Petitioner in the store in theinity of Ms. Hawkins while she was shopping
and, subsequently, the aweaving the storeld. When the assistant state’s attorney moved to
admit the photos into evidence, defe counsel stated “No objectiond., p. 56.

Petitioner argues that his “Sixth Amendmeghtito the effective asstance of counsel
was violated, due to thfact, that the belated assigned atéyrrfailed to object to the only
evidence (still photos) used to cactvthe Petitioner.” ECF No.,1p. 5. He reiterates his

contention that there was no foundation pded to properly admit the evidencel.*?

10 Petitioner’'s exhibits also include a notice frahe Clerk of the Circuit Court for Baltimore

County, dated October 5, 2012, which states that “jyjmetition was destroyed in the mail by the post office.
Please resubmit your petition so that everything can be reB@€F No. 16-4, p. 1. It is unclear whether this
statement refers to Petitioner’s application for leave to appeal, or to some other filing.

1 ECF Nos. 13-1 and 13-2 are the trial transcript.

12 Petitioner additionally argues that:

15



The post-conviction court addiged the issue of the admdssiof the photos at length:

Petitioner argues that it constituted imetive assistance when his attorney failed
to object to the admission of the Macyhotos. Petitioner ges that the Photos
were not properly authenticated at triahd therefore inadmssible. Petitioner
argues that his attornep@uld have objected, because Btate did not provide a
proper foundation to admit éhMacy’s Photos into evidence. At trial the State
showed Detective Healy the photos, asked “[d]o you recognize what those
photographs are?” The Detivet replied “[y]es, | do,” ad proceeded to describe
what the photographs showed. Withouy &urther questions, the State moved to
admit the Photos, and Petitioner’s attoriségted he had no objection. Petitioner
argues that this failure to object was digfint, because proper authentication of
photographs requires testimony as to ‘thecess used, manner of operation of
the cameras, the reliability or authentiottiythe images, or the chain of custody
of the pictures.”

As to Strickland’sfirst prong, the decision by Petitier's attorney not to object to

the admission of the Photos was not deficient, but rather constituted a calculated
trial tactic. There is no contention aththe Photos codl not have been
authenticated, or that a Macy’'s employeas not available to authenticate the
Photos if required at trial.

The defense was that the Petitioner wascootplicit in the criminal activity that
occurred while he was in Macy’s. Thesas no assertion that he wasn’t present

in the store. At the hearing on this Mwtj Petitioner’s trial attmey testified that

he was aware the Macy’s employee wadlon State’s witneskst. He saw no
benefit in requiring additioaestimony to authenticatine Photos, particularly
since Petitioner’s presence in the store was not disputed. Therefore, counsel did
not object to the Photos being admitted.

As to Strickland’ssecond prong, Petitioner has not shown how he was prejudiced
by his attorney’s failure to object. the attorney had objected to improper
foundation, the State could haasked additional question$ Detective Healy, or

put the Macy’s employee on the stand to authenticate the Photos. Because of the
availability of the Macy’s employee, theeis little doubt that the Photos would
have been admitted even over Petitioner’s objection at trial. There is therefore no
substantial likelihood that Petitioner was prejudiced by his attorney’s failure to
object to the Photos.

During the Court’s opening instructions to the jury, the judge explicitly stated that the evidence
will come in the form of testimony, not photos. Any proficient attorney would have objected to
the still photos once the judge explicitly stated, befoed, that there would only be testimony at

the trial.

ECF No. 1, p. 4 (internal citation omitted). This argutrean be dispensed with easily. The trial judge actually
said that “[tlhe evidence will come in the form, | thinknparily, of testimony.” ECF No. 13-1, p. 29. The judge
did not specifically rule out the admission of evidence other than testimony. Petitioner is simply mistaken.
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ECF No. 5-6, pp. 4-5 (alterations in angl)(internal citations omitted).

Although Petitioner disputethe post-conviction court’s ridings that trial counsel’s
failure to object was trial strategy and that the&es no assertion at trial that Petitioner was not
in Macy’s during the time in question, these are exactly the kind of factual findings to which this
court must defer.See28 U.S.C. § 2254(e)(1). Petitioner'satrcounsel testified at the hearing.
Ms. Hawkins testified at the hearify). Detective Healy testifa regarding the photos. The
circuit court explained its reasog thoroughly. As noted premusly, “[w]here the state court
conducted an evidentiary hearing and explaifiedreasoning with someare, it should be
particularly difficult to establislelear and convincing evidence of error on the state court's part.”
Sharpe 593 F.3d at 378. “This is espally so when the court selved issues like withess
credibility, which are ‘factuadeterminations’ for purposes of Section 2254(e)(1d’ at 379
(quoting 28 U.S.C. § 2254(e)(1)).

The court concludes that Petitioner has sattsfied his burden of showing, by clear and
convincing evidence, that the pastaviction court erredyr overcome the presumption that trial
counsel’'s conduct was sound trial strategy under the circumsta@trekland 466 U.S. at 689.
While Petitioner disagrees with the characterizatibrmounsel’s inaction as a “trial tactic,” in
any event no reasonable argument can be matledhnsel’s conduct wamt “within the range
of competence normally demandedattorneys in criminal casedd. at 687, thereby satisfying
Stricklands (and § 2254(d)’s) deferential standatdrrington, 562 U.S. at 105.

Nor can Petitioner demonstrate prejudicenir trial counsel’s lack of objection to

admission of the still photographs. As thiate post-conviction cot found, had counsel

13 In this regard, the court observes that the testimony of Ms. Hawkins contradicts Petitioner’s

statements that the photos were “the only evidence tleait motely link[ed] the Petitioner to the incident, and
without them, the State could not have proved its case,” ECF No. 1, p. 3, and that the photos were “the only
evidence (still photos) used to convict the Petitionidr,p. 5.
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objected, the state couldvehad Detective Healy testify faer regarding thehotos or had the
Macy’'s employee testify. Atiough Petitioner disputes thHtere was a Macy’'s employee
available to testify, aunsel acknowledged that one appeamthe state’s witness list who could
have been called to testif§. Thus, objecting to the photos’ admission would have been fefile,
Sharpe 593 F.3d at 383 (“Counsel is not requirectmage in the filing of futile motions.”), as
the circuit court found. Tdrefore, Petitioner was not prejudideyl the lack ofan objection, and
the first part of Petitioner’s ineffecvassistance of counsel claim fails.

B. Failure to move for judgment of acquittal

Turning to Petitioner’'s secomallegation of ineffective asstiance of counsel, Petitioner
argues that counsel should have made a “proyion for judgment of acquittal on one of the
counts, when that count was not supportedaby evidence.” ECF No. 1, p. 3. The court
concludes that this ground, tooshaeen procedurally defaulted.

Petitioner did not include any allegation redjag failure to make motion for judgment
of acquittal in higro sestate post-conviction igon. ECF No. 5-5, p. 3. In his supplemental
petition, the only referend® this issue ocaved in the context of failerto preserve the record
for appeal:

[Illn Testerman v. Statd 70 Md.App.324 (2006), theodrt of Special Appeals

found that there was ineffective assistaat#&ial counsel, when counsel failed to

preserve the record for appeal. Speaify, defense counsel failed to make a

proper motion for judgment of acquittal one of the counts, vem that count was

not supported by evidence. Accordinglye tifailure to preserve the record”
remains a viable theory of ineffective assistance.

14 Petitioner characterizes trial counsel’s testimonythis point as a “false statement, by defense

counsel, Christopher Purpura, tha¢ ttreator of the only inculpatory eviden the video tape from Macy’s, was
available for questioning at Petitioner’s jury trial on J@8e 2008. The creator of the tape was never available.”
ECF No. 5-7, p. 5. The post-conviction court found otherwise, noting the availability of the Macy’'s employee. ECF
No. 5-6, p. 5.
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ECF No. 6-1, p. 4. Petitioner thgoes on to address the allegattbat trial counsel failed to
preserve the record when hddd to object to the admissiar photographic evidence discussed
above,id., with no further discussion regarding a roatifor judgment of acquittal. He did not
include the issue in his applicat for leave to appeal the dahiof his state post-conviction
petition. ECF No. 5-7. Moreover, Petitioner coreethat the claim is procedurally defaulted,
because he was in segregation and his legalmdectation had been confiscated at the time he
filed his state habeas corppstition. ECF No. 16, p. 11.

Even if not procedurally defaulted, theaich would clearly fail on the merits. First,
Petitioner does not identify which count shouldéddeen the subject of a motion for judgment
of acquittal, or explain how the count was nqimarted by evidence. Second, the trial transcript
reveals that defense counsel made two motionsifiggment of acquittal, once at the close of the
State’s case, ECF No. 13-2, pp. 18-20, and again after Petitioner declined toitegtiby,21-

22. Although the motions do not refer to a specific count, counsel cannot be found to be
ineffective, under thet8ckland standard, on this basis.

Again, Petitioner has failed fairly to preséig claim that counsel failed to make a proper
motion for judgment of acquittab all appropriate state courtbereby procedurally defaulting
the claim. SeeO’Sullivan, 526 U.S. at 845, 848. Moreoveristiportion of P&tioner’'s second
ground for relief fails on the merits.

Conclusion

For the reasons stated herein, the court willydend dismiss the Petition with prejudice.
Additionally, a Certificate of Appealability is natarranted as it may issue “only if the applicant
has made a substantial showing of the @ewii a constitutional right.” 28 U.S.§.2253(c)(2).

The Petitioner “must demonstrate that reasonable jurists would find the district court’s
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assessment of the constitutional claims debatable or wrdegyiard v. Dretke542 U.S. 274,
282 (2004) (citation and internal quotation madmsitted), or that “the issues presented are
adequate to deserve encouragement to proceed futhider-El v. Cockrell 537 U.S. 322, 327
(2003). Because this court fintlzat there has beam substantial showingf the denial of a
constitutional right, a Certificate &fppealability shll be denied.See28 U. S.C. § 2253(c)(2).
Denial of a Certificate of Appealability in éhdistrict court does nqgireclude Patterson from
requesting a Certificate of Appeallity from the appellate court.

A separate Order follows.

May 18, 2015 /sl
Date DEBORAHK. CHASANOW
UnitedState<District Judge
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