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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

WAYNE B. UPSHAW,
Plaintiff,
V. Case No.: PWG-12-3130
INEZ M. TENENBAUM, CHAIRMAN,
UNITED STATESCONSUMER *
PRODUCT SAFETY COMMISSION

Defendant.

MEMORANDUM OPINION

This Memorandum Opinion addresses the MotmrDismiss, or inthe alternative, for
Summary Judgment, ECF No. 5, filed by Defendbr@z M. Tenenbaum, Chairman of the
United States Consumer Product Safety Comoms§iCPSC”). | have ndewed the Motion and
accompanying Memorandum in Support, ECF. N®1; Plaintiff Wayne B. Upshaw’s
Opposition, ECF No. 8; and Defendant’'s ReflfzF No. 11. A hearing is not necessaBee
Loc. R. 105.6. For the reasons stated hereiferidant's Motion to Disnss shall be converted
to one for summary judgment, and is DENIED.

I. BACKGROUND

Plaintiff is an African-American male, citizen of the United States, and resident of

Sterling, Virginia. SeeCompl. T 2, ECF No. 1. His suit sterftom the rescission of a tentative

offer of employment that was offered to and accepted by Plaintiff in 2008Y 4. Specifically,
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“Plaintiff sought employment with the [CPSC] bymying for the position ofC]hief [F]inancial
[O]fficer, ES-0505-05 in 2008.” Id. Plaintiff alleges, and Defendant does not dispute that
“Plaintiff was found to be the best qualified ftre position and received a tentative offer of
employment.”ld. Plaintiff asserts that he “accepteé tentative offer and supplied [D]efendant
with all necessary information to be hiredltl. Notwithstanding, Plaiiff claims, Defendant
withdrew his offer of employment “without good c@uand because of [P]laintiff’'s race” on July
9, 2008.1d. The story, however, is not quite so simple.
A. Factual Background

In February 2008, CPSC announced a vacancy for the position of Chief Financial Officer
("CFQO”), a “newly designated position in the Senior Executive Service.” Def.’'s Mem. 2.
Specifically, the “announcement sought applicatisom individuals withsenior level financial
management experience to fill a position wikersight for CPSC program planning and
evaluation, budget planning@ implementation, and agcy contracting.”ld. Sixteen people
applied and four, including Plaintiffyere selected for interviewdd. The CPSC’s Executive
Director, Patricia Semple, inteewed Plaintiff on two occasiong]., determined that Plaintiff
was the best qualified d@ividual for the positionid.; Compl. | 4, and forwarded her “selection to
the CPSC Office of Human Resources (“EXRM”)eixtend a tentative offer to Plaintiff,” Def.’s
Mem. 2. On May 6, 2008, EXRNbafirmed Plaintiff's tentativexffer and acceptance thereof in
a written letter.ld. At that point, as padf CPSC'’s “standard opeiag procedure,” it attempted
to obtain Plaintiff's Official Pesonnel File (“OPF”) from his @wvious employer, the Library of
Congress (“CRS” or “Libmny of Congress”). Id. Thus, on May 15, 2008, EXRM requested
Plaintiffs OPF from the “Human Resourcé€Xfice at the Library of Congress.ld. at 2-3.

Plaintiff's records that CPSCéceived from the Library of Cong® indicated that Plaintiff had



been terminated from his position [there] idgr his probationaryperiod” for “conduct or
delinquency after entrance on duly.ld. at 3; EEO Report of Investigation 000175 & 000179,
Def.’s Mot. Ex. 1, ECF No. 5-2. Upon receipf Plaintiff's OPF, CPSC Deputy Human
Resources Director, Beth Schwacontacted an unnamed official the Library of Congress,
who confirmed the information iflaintiff's OPF regarding hisermination, butdeclined to
comment on Plaintiff's employmehistory. Def.’s Mem. 3.
At this point, from Defendant’gerspective, three issues surfaced:
(1) the SF-50 that Plaintiff submitted puasii to the requirement in the vacancy
announcement was not his most recent SF-50, as instructed in the vacancy
announcement; (2) [Patricia] Semple noted that when she asked Plaintiff during
his interview about the reason for hispdeure from the Library of Congress,
Plaintiff informed her that when a praton he sought did not materialize, ‘he
decided not to stay on’ there; and (B¢ new information the CPSC had about
Plaintiff’'s termination from the Librgr of Congress requicea full background
investigation, which would take approxitely 120 days and thus delay filling the
position.
Id. Defendant determined that the position “cowid remain vacant forotir more months with
the possibility that Plaintiff still might nobe qualified after completion of the [120 day]
investigation.” Id. Thus, on May 21, 2008, Deputy HumansBe&rces Director Beth Schwab
“called Plaintiff and told him that the CPSC waghdrawing the tentati offer of employment
and no longer considering him for the CFO positiold” According to Defendant, Ms. Schwab
explained to Plaintiff that the informatioromtained in his OPF reqed that he receive a
“favorably completed background investigation lweftne could be eligible for appointment,”

that the investigation could take up to 120 days] that because CPSC needed to fill the CFO

position immediately, it no longer was interesiedhiring Plaintiff for the position.ld. During

1 In his opposition to Defendant’s Motion to Dissj Plaintiff disputes that he was terminated
from his job at the Library of Congress and ass#rat he left his pason there because “his
conditional appointment was notrocerted to permanent duringshprobationary period.” Pl.’s
Opp’n 2.



that conversation, Plaintiff infmed Ms. Schwab that he had not been terminated from his
previous position at CRSd. at 4. The next day, on May 22008, “after Plaintiff had contacted

a CPSC Human Resources staffnmber, Schwab called Plaintifé second time] and explained
that the CPSC’s decision to withdraw thenttgive offer of employment had not changed,
reiterating that the CPSC was no longensidering him for the CFO position.Id. (internal

guotation marks omitted).

Plaintiff tells a different story. Upon regeiof the tentative offer of employment,
Plaintiff states that he worked with CPSC HumiResources employee Harriet Taylor in order to
process his pre-employment paperwolkEO Report of Investigatiod-5. He states that Ms.
Taylor “informed him that his entrance ontguvas not conditioned on completion of the
security clearance” and providedrhiwith an “open-ended extensi to get in the forms needed
to initiate the clearance.”ld. at 5. Indeed, Plaintiff assertahen he was first offered the
position, CPSC’s Human Resources departmentnmdd him that “they would set his start date
as soon as Office of Personnel Managementveddhe results of his fingerprint checkid. at
4. On May 19, 2008, Plaintiff states that Ms. Sahwcalled him to determine the status of his
submission of the materials needed for his bamlgu investigation” and ated that CPSC “was
anxious for his arrival and wanted to knowattwas delaying [Plaintiff's] entry on duty.Td.
Plaintiff told Ms. Schwab that he expectedstdomit his completed pre-employment paperwork
in a few days, indicated th#ds. Taylor had provided him withn open-ended extension, and

notified Ms. Schwab that the delay had beerrésalt of issues related to fingerprintin§eeid.



After this conversatiorRlaintiff called Ms. Semple, the Exgteve Director, and spoke with her
for approximately an hour on topics related to the CFO po¢itioin.

Plaintiff concedes that two days lgten May 21, 2008, he received a call from Ms.
Schwab, during which she informed him “that theST decided to rescind the tentative offer of
employment as the agency’s Chief Finan€Mdficer.” EEO Report ofinvestigation 000037.
Plaintiff asked Ms. Schwab why the offer wlasing rescinded and, aftsome pressing, Ms.
Schwab informed him that the language on last employment form from the Library of
Congress indicated that he had bé&esd from his position thereld. Upon hearing that the
basis for the withdrawal was CPSC’s beliebttine had been fired from his position at the
Library of Congress, Plaintiff set out to castevhat he believed to be a misconcepti@ee id.
at 4. Plaintiff alleges that he informed Ms. Schulzdt he had not been fired and that she, albeit
reluctantly, agreed to accept correspondenceatidig that Plaintiff was not terminated by his
former employer. Seeid. at 5. To that end, Plaintiff faxed to Ms. Schwab a notice
demonstrating that he left his previous positbecause his position was not converted to
permanent at the conclusiaf a probationary period.ld. After his call with Ms. Schwab,
Plaintiff contacted Ms. Taylor armméquested clarification concernitige status of his candidacy.
Id. at 5. Plaintiff asserts thas. Taylor “informed him thaho one had tolcher about any

changes.”ld. Upon speaking with Ms. Taylor a seconddirhowever, Ms. Taylor stated that a

2 Though not relevant to the court’s determinatainthis juncture, this information provides
context for Plaintiff's claims. Although explained in more detail below, briefly, in CPSC’s
opposition to Plaintiff's appeal oivhat he alleges to be ackaof due process in CPSC'’s
suitability determination, CPSC listed as onetlsd reasons for the wilhawal of Plaintiff's
tentative offer the fact that Plaintiff “had failed timely to provide the Agency with documents
and release forms required to initiate background investigatio” EEO Report of
Investigation 000181. Plaintiff disputéee truthfulness of this statemesgePl.’s Opp’'n 1-2,
and claims that CPSC’s “submission . . . mgkintentional false and inaccurate statements
and omitting key information” is what tipped him off to the discriminatory aspect of the
withdrawal,id. at 9.



“Team Leader had informed her that thifepgiven to him had been withdrawnltl. Moreover,
Plaintiff asserts that Ms. Schwab called agam fthllowing day to reiterate that CPSC was “no

longer interested in hiring him, and tha¢ taimployment offer [had been] rescindetd’

B. Procedural Background

Plaintiffs EEO Report of Invgtigation reveals that Pldiff “subsequently filed an
appeal with the Merit Systems Protection BoéiMSPB”) to protest the lack of due process
given to him in CPSC'’s suitability determination procesisl” On July 8, 2008, CPSC filed its
response to Plaintiff's appeald. at 000038, 000181-88. The response stated that Plaintiff's
tentative offer “was withdrawprior to the initiation of a #ckground investigation, based upon
information included in [his] Official Personneilé-indicating that he lthbeen terminated for
cause unrelated to performance by hiest recent prior federal employer.id. at 000181.
Additionally, the responseoted that Plaintiff “had failed timely to provide the Agency with
documents and release forms requirednitate a backgroundnvestigation.” Id. Plaintiff
alleges that it was only after heviewed CPSC’s response to hfgpeal that he “became aware
that the [CPSC]'s actions were discriminatoryltl. at 5. For exampleRlaintiff states that
“CPSC took extraordinary measures to jysivithdrawing the offer when responding to his
MSPB appeal . . . include[ing] making false andccurate statements and also misrepresenting

information in an effort to castoubt on his personal integrityld. at 6.

On August 20, 2008, Plaintiff first contacted BEO Counselor regairty his complaints
against CPSC and its rescission of his tentaiffer of employment. Pl.’s Opp’'n 9. Plaintiff
participated in informal EEO counseling andeiwed a Notice of Right to File on October 28,

2008. Def.’s Mem. 4. Thereafter, on Novemitdr 2008, Plaintiff fileda complaint with the



EEOC alleging that CPSC discriminated against bn the bases of race and reprisal when it
withdrew his tentativeffer of employment.ld. Plaintiff initially requested a “hearing before an
[EEOC] Administrative Judge on his complaint,” but later withdrew his request for a hearing and
consented to a final agency decision. Corfipb. On May 26, 2010, tef an invstigation,
CPSC rendered a final decision on Plaintiff's céaimg and determined that Plaintiff “proffered

no evidence to show that the agency’s actwas motivated by discrimination or that
management’s legitimate nondiscriminatory reaspos the rescission of the tentative offer]
were a pretext to prohibited discriminationCPSC Final Decision, Def.’s Mot. Ex. B, ECF No.
5-3. Plaintiff appealed. Def.’s Mem. 4. On July 26, 2012, the Office of Federal Operations
("“OFQ”) affirmed the Agency’s final decisionEEOC Office of FedetaDperations Opinion,
Def.’s Mot. Ex. C, ECF No. 5-4. Plaintiffléd the present suit on October 24, 2012, alleging
race discrimination and seekirdg novoreview on all issues of the adverse final agency
decision. SeeCompl. Specifically, Plaiiff's Complaint alleges that “Defendant’s purported
reasons for withdrawing the tentative offer ehployment—including meeipt of information

from [P]laintiff's former federal employer thdte had been terminatddr reasons relating to
conduct or delinquency and the need to fill theitposin question quickly” were mere pretexts

for racial discrimination.ld. 7.

On February 12, 2013, Defendant moved tendss Plaintiffs Complaint or, in the
alternative, for an entry of judgment in Defendant’s fav®eeDocket. In its motion, Defendant
raises two arguments: (1) Plaintiff failed to exhaust his administrative remedies because he did
not contact an EEO counselor within 45 dayterathe tentative offer was withdrawn; and (2)

Plaintiff cannot show that thegession of the offer was discrinatory based on race because he



has failed to establish prima faciecase of discrimination and because he cannot prove that

Defendant’s legitimate reasofts the rescission were pretext. Def.’s Mem. 5-15.
II.  STANDARD OF REVIEW

Defendant has filed a Motion to Dismilgsr, in the alternativefor Summary Judgment.

Def.’'s Mot. 1.
A. Motion to Dismiss

Federal Rule of Civil Procedure 12(b)(6) praasdfor “the dismissal of a complaint if it
fails to state a claim upon wihicelief can be granted.Velencia v. DrezhloCivil No. RDB-12-
00237, 2012 WL 6562764, at *4 (D. Md. Dec. 13, 201Zhis rule’s purposé'is to test the
sufficiency of a complaint and not to resolve cotgasirrounding the factdye merits of a claim,
or the applicability of defenses.Id. (quotingPresley v. City of Charlottesvillel64 F.3d 480,
483 (4th Cir. 2006)). To that end, the Ctooears in mind the requirements of RuleB8|l Atl.
Corp. v. Twombly550 U.S. 544 (2007), andshcroft v. Igbgl 556 U.S. 662 (2009), when

considering a motion to dismiss pursuant tdeRL2(b)(6). Specifically, a complaint must

> As Chief Judge Chasanow notedBrmown v. McKesson Bioservices Coriv. No. DKC-
2005-0730, 2006 WL 616021, at *3 (D. Md. Mar. 10, 20@8@viously, this court has “treated
motions to dismiss for failure to exhaust admsirative remedies agpverned by Fed. R. Civ.
P. 12(b)(1) for lack of subject matter junistibn.” Later recognizing a Supreme Court
decision and other authorities to the contrary, énmv, she stated that “[i]t is today reasonably
clear that a failure to exhaustiministrative remedies based wmtimely filings is not an issue
of subject matter jurisdiction.”ld. Of note, this issue has, the past, been the subject of
debate in courts across the country—it has been “variously referred to as a jurisdictional
prerequisite to adjudication in the federal couatprocedural prerequisito bringing suit, and
a requirement that a claimant exhaust administrative remedi8®bdp v. Mem’l Mission
Hosp., Inc, 198 F.3d 147, 148-49 (4th Cir. 1999). Cotesis with Chief Judge Chasanow’s
determination irBrown, and other recent authority within the Fourth Circuit and this District,
Defendant’s Motion to Dismiss for failure to exisa administrative remees shall be analyzed
under the Fed. R. Civ. P. 12(b)(6) framewotkee, e.g.Parker v. United Parcel SerCivil
No. DKC-11-1206, 2011 WL 6297973, at *3 (D. Md. Dec. 15, 20Elgzovic v. England
Civil No. PIM-03-3649, 2005 WL 4327, at *3 (D. Md. Feb. 15, 2005).

8



contain “a short and plain statement of the clamwang that the pleader is entitled to relief,”
Fed. R. Civ. P. 8(a)(2), and mwstaite “a plausible claim for reliéfas “[tlhreadbare recitals of
the elements of a cause of action, supporteanbye conclusory statements, do not suffice,”
Igbal, 556 U.S. at 678—79See Velencia2012 WL 6562764, at *4 (disissing standard from
Igbal and Twombly. “A claim has facial plausibility when the plaintiff pleads factual content
that allows the court to draw the reasonainiference that the defendant is liable for the
misconduct allegedfgbal, 556 U.S. at 663. If, however, therfi@s present and rely on, and the
Court considers, matters beyond the pleadings, the Court will gerteg motion to dismiss as a
motion for summary judgmentSeeFed. R. Civ. P. 12(b)Valker v. True399 F.3d 315, 319 n.2
(4™ Cir. 2005);0ffen v. Brenner553 F. Supp. 2d 565, 568 (D. Md. 2008). Such is the case here,
and Defendant’s motion shall be treated as one for summary judgment.
B. Motion for Summary Judgment

Summary judgment properly gganted when “the pleadings, the discovery and disclosure
materials on file, and any affidavits show that there is no genuine issue as to any material fact
and that the movant is entitled to judgmasta matter of law.” Fed. R. Civ. P. 56&e Meson
v. GATX Tech. Servs. Coy07 F.3d 803, 806 {4Cir. 2007) (citing FedR. Civ. P. 56©). A
party “may not create a genuirssue of materialact through mere speculation, or building one
inference upon another.Miskin v. Baxter Healthcare Corpl07 F. Supp. 2d 669, 671 (D. Md.
1999); see Anderson v. Liberty Lobby, Inel77 U.S. 242, 255 (1986Runnenbaum v.
NationsBank 123 F.3d 156, 163 {4Cir. 1997). Indeed, the existence of only a “scintilla of
evidence” is not enough to defeat summary judgmémderson477 U.S. at 251. Instead, the
admissible evidentiary materials submitted must show facts from which the finder of fact could

reasonably find in favanf the non-moving partyld.



1. DISCUSSION

A brief discussion of the atutory and regulatory framesk for federal employment
discrimination claims helps yathe groundwork for resolving Bendant’s first argument—that
Plaintiff failed to exhaust his adnistrative remedies. Prior foringing suit in federal court
under Title VII, a “federakmployee must timely exhaust allasl@ble administrative remedies.”
Pueschel v. Venemah85 F. Supp. 2d 566, 568 (D. Md. 200&}cord42 U.S.C. § 2000e-160;
29 C.F.R. § 1614.407. Of relevance here, a féadanployee must contact an EEO Counselor
“within 45 days of the date of the matter allegedbe discriminatory or, in the case of personnel
action, within 45 day®f the effective date of the tmn.” 29 C.F.R. § 1614.105(a)(1). A
prospective plaintiff's failure taontact an EEO Counselor within the 45 days prescribed “is
tantamount to failure to timely exhaust all adisirative remedies” antbrdinarily results in
dismissal of a complaint of discriminationBlount v. Dep’t of Health & Human Seryg00 F.
Supp. 2d 838, 841 (D. Md. 2004) (citidgkubiak v. Perry101 F.3d 23, 26-27 (4th Cir. 1996)).
The purpose of the requirement is “to encouregey resolution of disanination claims on a

less contentious and less adversarial bassiéschell185 F. Supp. 2d at 568.

After an agency has acted, an employegnfay accept the agency’s final decision; (2)
may appeal the final decision to the EEOC OK®); if the agency ordered relief but the
employee does not believe that the agerycomplying, may appeal to the OFO for a
determination as to compliance; and (4) may file a civil action in federal cMutchison v.
Astrue 689 F. Supp. 2d 781, 789 (D. Md. 201@y’d on other grounds466 Fed. App’'x 225
(4th Cir. 2012). Here, Plaintiff “timely appealed the adverse final agency decision to the” OFO,

Compl. 1 5, and now seeks a “jury trialmi@vo on all issues as required by laiwd,”{ 10.

10



Briefly, “[i]t is well settled that federal employees enjoy the same right to al&iabvo
as do private sector employe@sTitle VII actions.” Scott-Brown v. Coher220 F. Supp. 2d
504, 506 (D. Md. 2002) (citingchandler v. Roudebusi25 U.S. 840, 864 (1976)¥ece42
U.S.C. § 2000e-16(c) (pviding right of action if federal emgyee is aggrieved). Moreover, “a
federal employee who brings a civil action in thstrict court must pulis employing agency’s
underlying discrimination at issue [eveif]the OFO accepts those allegations.Smith v.
Vilsack 832 F. Supp. 2d 573, 582 (D. Md. 2011) (quotuadper v. Harvey438 F.3d 404, 419
(4th Cir. 2006)). The District Court'de novoreview includes both the factual and legal
conclusions of the agencysee Murchison689 F. Supp. 2d at 790 (“[T]he employee must put
the entire issue of whether discriminatimecurred in front of the federal coul® novad’) (citing

Laber, 438 F.2d at 419-24).

As noted, Defendant asserts tRaaintiff failed to contact an EEO Counselor within the
prescribed 45 day periodSeeDef.’'s Mem. 8-9. Defendant contends that CPSC withdrew
Plaintiff's tentative offer of employment dvlay 21, 2008, the day that Ms. Schwab first called
him and informed him of the rescissiomdanot on July 9, 2008, as Plaintiff claimisl. at 8. As
such, Defendant argues, by waiting until AugustZfi)8 to contact an EEO Counselor, Plaintiff
failed to exhaust his administige remedies as requiredid. In opposition, Plaitiff argues first
that the date of the allegetiscriminatory act was July 2008, as indicated in CPSC’s EEO

Counselor Repoftand second, that Defendant has failedémonstrate that the withdrawal of

* Notably, Plaintiff offers no support for his cdmsion that the discriminatory act occurred on
July 9, 2008, other than to say that it must be so because the CPSC’s “own EEO Counselor
Report indicates” that it didIndeed, although the court declinsdecide this issue at this
early stage of litigation, it is difficult to image that July 9, 2008 was the date of the matter
alleged to be discriminatory—here, the withdrawfaPlaintiff's tentative offer of employment.
The record thus far reflects that July 9, 20@&& the day on which CPSC filed its opposition to
Plaintiff's appealto the MSPB to protest what Plaintgerceived to be a lack of due process

11



Plaintiff's tentative offer is a “personneltamn” within the meamng of 29 C.F.R. § 1614.105.
Pl’s Opp’n 9. Plaintiff also “submits thaubsection (a)(2) of 29 C.F.R. 8§ 1614.105 applies
since he did not know and reasonably shouldnawe known that the discriminatory action had

occurred on the date the job offer was withdrawial.”

To determine whether Plaiffticontacted an EEO Counselor in a timely fashion, the
Court must determine first whether the mattergateto be discriminatory—here, the withdrawal
of Plaintiff's tentative offer—occurred on Ma&1, 2008, as Defendant asserts, or July 9, 2008,
the date that Plaintiff prefers. To that etitkre is no doubt thatehCPSC’'s EEO Counselor
Report lists July 9, 2008 as the datetlué alleged disaminatory action. SeeEEO Report of
Investigation 2. There also is no doubt, leeer, that on May 21, 2008, Plaintiff received a
telephone call from Ms. Schwab, CPSC Depbigector for Human Resources, during which
she informed him that the tentative offef employment had been withdrawnd. at 4 (“The
Complainant stated that he received a fralin Ms. Schwab at 12:49 p.m. on May 21, 2008,
during which she informed him that the offeir the C[F]O position was being withdrawn.”).
Noting the factual dispute here aRitiff has argued that his cashould not be dismissed at the
pre-discovery stage since there genuine issues of materiatfaas to whether the defendant
discriminated against him based ugos race in withdrawing the offef employment at issue.”

Pl’s Opp’n 1. Plaintiff alsoequests discovery with regaial Defendant’s second argument—

afforded to himafter the withdrawal ohis tentative offer That said, the record does not yet
provide sufficient factual detathat would assist theowirt in understanding why the EEO
Investigation Report states that theadiminatory act ocurred on July 9, 2008.

® Plaintiff's second argument, thite withdrawal of an offer cmployment is not a “personnel
action” within the meaning of the regulationissue, does not warradtscussion but to say
that it entirely is without . 29 C.F.R. 8 1614.105(a)(1) rewgs that a federal employee
contact an EEO Counselor withid5 days of the date of thenatter alleged to be
discriminatoryor, in the case of personrattion, within 45 dgs of the effective date of the
action.” (emphasis added).

12



that Plaintiff cannot establish @ima faciecase of employment discriminatiorid. at 10-11.

Plaintiff asserts that, with thaid of discovery, he would bable to establish that CPSC
discriminated against him based on his race, @R$C withdrew his offer “under circumstances
giving rise to an inference of discriminatiorghd that the withdrawal was mere pretext for

discrimination. Id.

In a recenten bancopinion, the Fourth Circuit reveed a district court’'s award of
summary judgment, holding thatetltourt abused its discretion gganting the plaintiff's motion
without affording the dendant any discovery.SeeGreater Baltimore Ctr. for Pregnancy
Concerns, Inc. v. Mayo& City Council of Baltimore Nos. 11-1111, 11-1185, 2013 WL
3336884 (4th Cir. July 3, 2013). In that opinion, the court noted that generally, “summary
judgment is appropriate only after adequate time for discoveny.”at *9 (quotingEvans v.

Techs. Applications & Serv. C&0 F.3d 954, 961 (4th Cir. 1996)). It added:

Discovery is usually essential in a contested proceeding prior to summary
judgment because ‘[a] partyserting that a fact . . . is genuinely disputed must
support the assertion by, inter alia, ‘citing particular parts of materials in the
record, including depositions, documentdgctronically stored information,
affidavits or declarations, stipulations ., admissions, intesgatory answers, or
other materials.

Id. (quoting Fed. R. Civ. P. 56(c)(1)(A)). IndE€“by its very nature, the summary judgment
process presupposes the existarfcan adequate record.d. (quotingDoe v. Abington Friends
Sch, 480 F.3d 252, 257 (3rd Cir. 2007\ plaintiff's request for disavery prior to the award of
summary judgment is “broadlyavored and should be liberallyranted because the rule is
designed to safeguard non-movipgrties from summary judgment motions that they cannot
adequately oppose.’Td. at *10 (quotingRaby v. Livingston600 F.3d 552, 561 (51Bir. 2010)).

Thus, a district court “must refuse summauggment where the norowing party has not had

13



the opportunity to discover information essential to its oppositiotd.”at *9 (quotingNader v.
Blair, 549 F.3d 953, 961 (4th ICi2008)) (internaquotation marks omitted).This notion is by
no means novekee, e.g.E.l. du Pont de Nemours & Co. v. Kolon Indus., ,I687 F.3d 435,
448 (4th Cir. 2011)Hamilton v. Mayor & @y Council of Baltimore807 F. Supp. 2d 331, 341
(D. Md. 2011), and is underscorég the requirements that must be met before a court may
convert a motion to dismiss to one for summagdgment—the first requires that “all parties be
given some indication by the court that it treating the 12(b)(6) motion as a motion for
summary judgment,” and the second requires thatparties first be “afforded a reasonable
opportunity for discovery,Gay v. Wall 761 F.2d 175, 177 (4th Cir. 198%c¢cord Greater
Baltimore Ctr. for Pregnancy Concernd013 WL 3336884, at *10. Additally, the clear text
of Fed. R. Civ. P. 12(d) states that when diomoto dismiss is convestl to one for summary
judgment, “[a]ll parties must be given a reasdeatpportunity to preserdll material that is
pertinent to the motion.” Intuitively, to satisied. R. Civ. P. 12(d), a ahtiff must have the
opportunity to obtain information pertinenb the motion through discovery—here, the

underlying details surrounding CPS@gthdrawal of Plaintiff's tatative offer of employment.

Accordingly, the court does not, at this eatgge of litigation, have the benefit of a full
record to render a decision on Defendant'stiomo Moreover, Plaintiff has requested the
opportunity to take discovery, including the “deftioss of the persons involved in the decision
to withdraw the offer of employment.SeePl.’s Opp’'n 10. Specifically, he seeks to uncover
whether “the agency ha[d] a legitimate, non-dietatory reason for ihdrawing [P]laintiff's
job offer” and whether the “withdrawal ofdéhob offer was based upon [P]laintiff's racdd. at
11-12. A “non-moving party’s [Fed. R. Civ. Bp(d) request for additional discovery is

properly denied ‘where the adidnal evidence sought for diseery would not have by itself

14



created a genuine issue of material fadficient to defeasummary judgment.””’Hamilton 807

F. Supp. 2d at 342 (quotirgtrag v. Bd. Of Trs., Craven Cmty. Co85 F.3d 943, 953 (4th Cir.
1995)). It cannot be said that such is the t&se, and Plaintiff's request for discovery pursuant
to Fed. R. Civ. P. 56(d) is GRANTEDSeeGreater Baltimore Ctr. for Pregnancy Concerns

2013 WL 3336884, at *10.

V. CONCLUSION

Wherefore, for the reasons stated her&efendant's Motion to Dismiss or, in the
alternative, for Summary Judgment, is DENIEDthout prejudice. Defedant is not precluded
from re-raising its arguments in a renewed motior summary judgment at the conclusion of
discovery.

A separate Order shall be issued caorently with this Memorandum Opinion.

Dated:July 31,2013 /sl
Paul W. Grimm
United States District Judge

mol
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