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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

MONICA STERLING,

Plaintiff,
*
V. Case No.: PWG-12-3193
*
OURISMAN CHEVROLET
OF BOWIE INC., etal., *
Defendants. *
* * * * * * * * * * * * *

MEMORANDUM OPINION

This Memorandum Opinion addresses the btotio Dismiss that Defendants Ourisman
Chevrolet of Bowie, Inc., Henry Hylton, Williaffaliaferro, and Lew Gilinsky filed, ECF No. 5;
Plaintiff Monica Sterling’s @position, ECF No. 12; and Deféants’ Reply, ECF No. 14. A
hearing is not necessargeelLoc. R. 105.6. For the reasonatst herein, Diendant’s Motion
is GRANTED IN PART and DENIED IN PART Defendants must file their Answers no later
than May 16, 2013, at which time the Court weiliter a Scheduling Ordand schedule a Rule
16 conference call with the pari¢o discuss further pretripgfoceedings. This Memorandum

Opinion disposes of ECF Nos. 5, 12 and 14.

l. BACKGROUND*!

Plaintiff went to Ourisman’s dealershign September 11, 2012 to trade in her 2007

Chevrolet Trailblazer for a different vehicl&€ompl. 11 5, 10-11, ECF No. 1. She test drove a

' For purposes of considering Deflants’ Motion, this Court accepthe facts that Plaintiff
alleged in her Complaint as tru8ee Aziz v. Alcoaé58 F.3d 388, 390 (4th Cir. 2011).
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“fully loaded” Chevrolet Traverse and metith Ourisman employees, including Gilinsky,
Hylton, and Taliaferro. Id. §17-9, 13-16. Gilinsky suggested a monthly payment of $650,
Plaintiff said that it was accefti@ to her, and Hylton met with Plaintiff regarding the necessary
paperwork. Id. 1 17-19, 31. Hylton said that Plaintiffould have to provide her three most
recent bank statements and a copy of Schedule C from her tax return, although she could sign the
contract prior to producing the documentd. {1 19-20. He then informed her that the cost of
the Traverse was $10,000 more than Ourismarinadly quoted her, but that she could purchase
a Chevrolet Equinox insteddr the quoted amountld. 11 22, 24. Plaintiff left the dealership
without purchasing a vehicldd. §{ 25-27.

She returned with the requested documérgsnext day and tesirove the Equinox.d.
After the test drive, Hylton fiormed Plaintiff that the Eqonox would cost $800 per month,
rather than the $650 per month he quoted her the day b&fofe31. Plaintiff said that she
would only pay $650 per monthld. Y 32-33. Another employesamed Robert later told
Plaintiff that Ourisman could sell hére Equinox for $650 per month as expectddy 38, and
that she would have to makedeposit of $1,000 that day aagayment of $800 on September
20, 2012 before the transaet would be final,id. 11 40-41. Plaintiff gihed a “Vehicle Sales
Contract” and a “Retail Installmeisale Contract,” agreeing fmurchase the Equinox and trade
in her own vehicle, and agreeing to the financing terasY{ 44-45.

Approximately sixteen days later, TaliaferroledlPlaintiff and told her for the first time
that she had to sign an IRSw4506-T, which Plaintiff didld. 11 49, 51, 55. About five days
later, Taliaferro informed Plaintiff that Ourigm was unable to secure financing for her and
therefore she needed rieturn the Equinoxld. 1 59. Plaintiff returned the vehiclel, 164, and

Taliaferro said that Ourisman would “mail heetHifference” left from her deposit, based on



“how much Ms. Sterling lthdriven the Equinox.”ld. 1 65-66. Taliaferro loudly commented,
“in the presence of third pizes, . . . about how Msterling needed to déwith her credit, and
get in touch with GMAC to saighten out her financing.Id. { 68.

Plaintiff's Trailblazer “had been sold, dem 100 miles, did not start properly, and the
‘check engine’ light was on,” and Ourisman q® the tires, such that they were no longer
under warranty. Id. 11 74-76, 94. Additionally, Plaintiff curred late fees for not making
payments on the Trailblazevhile Defendants had it.Id. 1 95. Ourisman had to buy the
Trailblazer back to return it to hed. § 74-76, and told Plairtithat she owed them $1,40@,

1 78. After Plaintiff complained, Gilinsky told &htiff verbally, and in writing on the back of
his business card, that Ourismaauld return all of her money within four dayisl. 1 91-92.

Ourisman did not return Plaintiff’'s depositd.  93. Plaintiff filed a Complaint against

Defendants and Ally Financial, Intalleging various statutory claims, as well as the common

law torts of fraud and negligence. Compl. 1.
Il. STANDARD OF REVIEW

Federal Rule of Civil Procedure 12(b)(6) praasdfor “the dismissal of a complaint if it
fails to state a claim upon which relief can be grantedelencia v. DrezhloCivil Action No.
RDB-12-237, 2012 WL 6562764, at *4 (D. Md. Dec. 13, 2012his rule’s purpose “is to test
the sufficiency of a complainind not to resolve contests surrourglihe facts, th merits of a
claim, or the applicability of defensesld. (quotingPresley v. City of Charlottesvillé64 F.3d
480, 483 (4th Cir. 2006)). To that end, the Gdngars in mind the requirements of Ruld38l|
Atlantic Corp. v. Twombly550 U.S. 544 (2007), anflshcroft v. Igbal 556 U.S. 662 (2009)

when considering a motion to dismiss pursuant to Rule 12(b)(6). Specifically, a complaint must

? Plaintiff later voluntarily dismissed Iy Financial, Inc. from the caseseeECF No. 13.
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contain “a short and plain statement of the clamwang that the pleader is entitled to relief,”
Fed. R. Civ. P. 8(a)(2), and musate “a plausible claim for reliéfas “[tihreadbare recitals of
the elements of a cause ofiant supported by mere conclugostatements, do not suffice,”
Igbal, 556 U.S. at 678—79See Velencia2012 WL 6562764, at *4 (dissging standard from
Igbal and Twombly. “A claim has facial plausibility whethe plaintiff pleads factual content
that allows the court to draw the reasonainifierence that the defendant is liable for the
misconduct allegedfgbal, 556 U.S. at 663.

According to Plaintiff, this case “is essefifilaa simple case of fraud,” with fraudulent
behavior underlying each of tleatutory claims. Pl.’s Opp’n 1Plaintiff's fraud allegations
must meet the “heightened pleaglistandard under Rule 9(b)Piotrowski v. Wells Fargo Bank,
N.A, No. DKC-11-3758, 2013 WL 247549, at *5 (D. Md. Jan. 22, 2013).

Rule 9(b) states that “in alleging aafrd or mistake, a party must state with

particularity the circumstances constitutitige fraud or mistake. Malice, intent,

knowledge, and other conditiormd a person's mind may be alleged generally.”

Such allegations [of fraudypically “include the ‘time place and contents of the

false representation, as well as the identity of the person making the

misrepresentation and what [was] abed thereby.” In cases involving

concealment or omissions of materi@cts, however, meeting Rule 9(b)’s

particularity requirement will likely take a different form. The purposes of Rule

9(b) are to provide the tendant with sufficient niice of the basis for the

plaintiff's claim; to protect the defendadainst frivolous suits; to eliminate fraud

actions where all of the facts are learned only after discovery; and to safeguard the
defendant's reputation.

Id. (citations omitted);see Spaulding v. Wells Fargo Bank, N.ANo. 12-1973, 2013 WL

1694549, at *9 (4th Cir. Apr. 19, 2013).
. DISCUSSION

A. Fair Debt Collection Practices Act (“FDCPA”"), 15 U.S.C. § 1692t seq. (Count I)
“The FDCPA protects consumers from abusive and deceptive practices by debt

collectors, and protects non-abusive debteodlirs from competitive disadvantage. Section
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1692e forbids the use of any false, deceptivem@ieading representation or means in debt
collection and provides a non-exhausthst of prohibited conduct.”Stewart v. Biermar859 F.
Supp. 2d 754, 759 (D. Md. 2012) (quotibgited States v. Nat'l Fin. Servs., In68 F.3d 131,
135 (4th Cir.1996) (quotation omitted)). Plaintdfaims that Defendants violated 15 U.S.C.
§8§ 1692d, 1692e(2) and (10), and 1692fTo state a claim for relief under any of these
provisions of the FDCPA, Plaiftimust allege that “(1) the aintiff has been the object of
collection activity arising from consumer debt, {2¢ defendant is a depi collector as defined
by the FDCPA, and (3) the defendant has gadain an act or omission prohibited by the
FDCPA.” Stewart 859 F. Supp. 2d at 759-60 (citation omittesBe Ademiluyi v. PennyMac
Mortg. Inv. Trust Holdings I, LLCNo. ELH-12-752, --- F. §p. 2d ---, 2013 WL 932525, at
*17 (D. Md. Mar. 11, 2013) (citing 15 U .S.C.1$92). Defendants contend that “Plaintiff has
not alleged facts sufficient to supperfinding that any Defendant isdabt collectoras defined
in the FDCPA.” Defs.” Mem. 7.

A “debt collector” is “any person who uses any instrumentality of interstate commerce
... in any business the principal purpose of wisdhe collection of angebts, or who regularly
collects or attempts to collect, directly or inditgcdebts owed or due @sserted to be owed or
due another.” 15 U.S.C. 8§ 1692a(6). Simply patparty qualifies as debt collector where it
operates a business that has phiecipal purpose of collecting bes or regularly attempts to
collect debts that are owed to anotheGoia v. CitiFinancial Autp No. 12-12639, 2012 WL

6013206, at *6 (11th Cir. 2012). “Natly, “the FDCPA does not applo any person collecting

* Section 1692d provides that “[alebt collector may not engea in any condct the natural
consequence of which is to haraggpress, or abuse any pergorconnection witithe collection

of a debt.” Section 1692e proesl that “[a] debt collector mayot use any false, deceptive, or
misleading representation or msaim connection with the colldon of any debt.” Section
1692f provides that “[a] debt collector may not use unfair or unconscionable means to collect or
attempt to collect any debt.”



on a debt that it ‘originated.” Ademiluy; 2013 WL 932525, at *13 (quoting 15 U.S.C.
§ 1692a(6)(F)(ii)).

Here, Plaintiff has not tried to allege, noould she succeed in alleging, that any of
Defendants is operating a business the principgdqagr of which is to collect debts. Rather,
Defendants are a car dealership and its employleesrincipal purpose of their business is to
sell cars. Nor had Plaintiff alleged that any oféelants regularly collects debts due to another.
Plaintiff points to 1 102 of the @aplaint and insists that it “sp#ically states how Defendants
violated the FDCPA as debt oatlitors,” Pl.’s Opp’n 5, but in g1 Paragraph, Plaintiff quotes the
FDCPA and recites alleged acts Défendants; she does not gkethat Defendants are debt
collectors? Plaintiffs only claim ttat Defendants are debt collectors is in § 100 of the
Complaint, where she alleges that “Defendangscaeditors and debt kectors under 15 U.S.C.

8§ 1692a.” This is a “threadbareci@al[s] of the elemets” of the claim, and the Court is unable

*In full, § 102 states:
Defendants violated 15 U.S.C. 8§ 1692dhich prohibits, “engag[ing] in any
conduct the natural consequence of whigho harass, oppress, or abuse any
person in connection with the collectiah a debt,” and 15 U.S.C. §1692e(2),
which prohibits, “false neresentation of— (A) the ehmnacter, amount, or legal
status of any debt; or (B) any serviagemndered or compensation which may be
lawfully received by any debt collectdor the collection of a debt,” and 15
U.S.C. § 1692e(10), which prohibits, “these of any false representation or
deceptive means to collect or attemptadlect any debt or to obtain information
concerning a consumer,” and 15 U.S8@692f, which prohibits*use[ing] unfair
or unconscionable means to collect aiemipt to collect any debt[,]” by: (1)
consistently using aggressive and e@amng tones as stated in ‘s 31, 34, 59,
and 68-70 (2) bait and switch (A) misrepnmetseg the price of the vehicles as
stated in ‘s 14-15, 21-22, 31, and 36, ¢Blling a vehicle then requiring it be
returned and changing the terms requirellgep the vehicle, (3) misrepresenting
by saying that (A) the deal was final g as the husbdrnthe signed and the
$800 cleared, (B) what she needto provide as far adocumentation, (C) that
she did not have the legal right to kebp Equinox and that she was required to
return it, (D) that Ms. Sterling owed EBmdants certain original and subsequent
amounts, (E) that they intended to sell the Equinox under the original terms, and
(F) that the financing would take care of itself.
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to “draw the reasonable infermmthat the defendant[s] [are] liable for the misconduct alleged.”
Ashcroft v. Igbgl556 U.S. 662, 663, 678-79 (2009). Moreowecar dealership is, “[a]t most,”

a creditor—indeed, as noted, Plaintiff categesi Defendants as “credisg’” Compl. { 100—and
“creditors are not liale under the FDCPA.”Eley v. Evans476 F. Supp. 2d 531, 534 (E.D. Va.
2007) (quotingScott v. Wells Fargo Home Mortg. In&26 F. Supp. 2d 709, 717 (E.D. Va.
2003)).

Nonetheless, Plaintiff insists that “Ouman is a debt collector under the FDCPA
because it acts as a debt collector for itsnidéel assignees.” Pl.’s Opp’n 4. However, “[tlhe
legislative history of section 1692a(6) indicatasnclusively that a debt collector does not
include ... an assignee of a debt, as longhasdebt was not in default at the time it was
assigned.” Perry v. Stewart Title Cp756 F.2d 1197, 1208 (5th Cit985) (citing S. Rep. No.
95-382, 95th Cong., 1st Sess.r8printed in 1977 U.S.C.C.A.N. 1695, 1698)8ee Martin v.
Westlake Fin. SerysNo. 11-CV-6345 (CBA)(RML), 2012VL 1301200 (E.D.N.Y. Apr. 16,
2012) (dismissing claim against Btlake, the company that praed the loan for plaintiff's
vehicle purchase, for failure to state a clainder the FDCPA because “any assignment of rights
between the dealership and Westlake occubefdre any default on the debt, in which case
Westlake is still not a debt collector”). EvénOurisman collected debts for its “intended
assignees,” Pl.’'s Opp’n 4, Plaifithas not alleged that Ourismassigned a debt to an assignee,
let alone that it assigned, ortémded to assign, a debt that wagdlefault. Therefore, none of
Defendants is a debt collectorchuthat Plaintiff ha failed to state a &im under the FDCPA for
which relief can be grantedSee Stewart v. BiermaB59 F. Supp. 2d at59-60. Count | is

DISMISSED. SeeFed. R. Civ. P. 12(b)(6).



B. Racketeer Influenced and Corrupt Organzations Act (“RICQO”), 18 U.S.C. § 1961et
seg. (Count I1)

RICO *is concerned with erachting organized, long-ternhabitual criminal activity,”
not “all instances of wrongdoing.””Mitchell Tracey v. First Am. Title Ins. CdNo. WDQ-12-
1329, 2013 WL 1296390, at *6-7 (Md. Mar. 28, 2013) (quotingy.S. Airline Pilots Ass'n v.
Awappa, LLC 615 F.3d 312, 317 (4th Cir. 2010) (internal quotation marks omitted)). Courts,
therefore, must “exercise caution’ to ensuthat ‘RICO’s extraalinary remedy does not
threaten the ordinary run of commercial transactions,” while at the same time “read[ing] the
terms of the statute ‘liberally’ tteffectuate its remedial purposesld. (quotingU.S. Airline
Pilots, 615 F.3d at 317 (internal quotation marks omitted)).

Plaintiff claims that Defendants violatd® U.S.C. § 1962(c). Compl. 1 118. Section
1962(c) provides:

It shall be unlawful for my person employed by or assateid with any enterprise

engaged in, or the activities of which edt, interstate or foreign commerce, to

conduct or participate, dirdg or indirectly, in the onduct of such enterprise's

affairs through a pattern ohicketeering activity or diection of unlawful debt.

To state a claim for relief based on a violatiorgdf962(c), Plaintiff mustllege “(1) conduct (2)
of an enterprise (Fhrough a pattern (4) shcketeering activity,Sedima, S.P.R.L. v. Imrex Co.
473 U.S. 479, 496 (1985), or

(1) there was a RICO enterprise, (2) iti\aiies affected interstate commerce, (3)

the individual defendants were employeddnyassociated with the enterprise, (4)

the defendants used, in the operationthef enterprise, income derived from the

collection of unlawful debt(5) the individual defendds participated in the

conduct of the affairs of the enterpribeough collection of umwful debt, (6) the

debt was unenforceable in whole or in part because of state or federal laws

relating to usury, (7) the debt was in@drin connection with the business of

lending money at a usurious rate, and (&) ukurious rate was at least twice the
enforceable rate.



Day v. DB Capital Group, LLCNo. DKC-10-1658, 2011 WL 887554t *13 (D. Md. Mar. 11,
2011) (citation and quotation marks omitted). Hbements of RICO claims for collection of
unlawful debt are largely the same as for RI€I@ms for racketeerin@ctivity; “[tlhe[] key
additional requirement is simply the allegatioha collection unlawful debt and the use of
proceeds from that collection to further the enterpriskl” In both instances, the enterprise
must affect interstate commerc&ee id. Martin v. JTH Tax, Ing.No. 9:10-cv-03016-DCN,
2013 WL 1282224, at *4 (D.S.C. Mar. 27, 2013). Del@nts contend that Plaintiff failed to
allege sufficiently that “any Defendant was enghge an enterprise affecting interstate or
foreign commerce, engaged in a ‘pattern of ragdhg activity’, or engagkin the collection of

an ‘unlawful debt.”” Defs.” Mem. 9.
1. Conduct of an enterprisdfacting interstate commerce

Defendants argue that Plaintiff does nwmiake “any factual allegations that the
Defendants were engaging in ‘interstate or foreign commerce.”” Defs.” Mem. 11-12. In her
Complaint, Plaintiff states twice that Defendaengaged in interstatmmmerce: She claims
that Defendants violated § 1962(c) “by being ewgpl by or associated with an enterprise
engaged in activitieg/hich affect interstate commertieough a pattern aficketeering activity
or the collection of an unlawful debt,” Comy.118 (emphasis adde@dnd that “Defendants
engaged in ‘racketeering adti¢ by ... the Defendants actions relating to . .interstate
transportationof stolen motor vehicles and propertid” § 117 (emphasis added). Additionally,
in her Opposition, Plaintiff insists that “all car deahips sell vehicles that have the ability to
and presumably do travel in and out of theesiatwhich they are purchased,” and “it is not
reasonable to presume that Oumgnprohibits sales tout of state buyers. Pl.’s Opp’'n 5-6.

Yet a plaintiff cannot state “a plausibdéaim for relief” through presumptionseeAshcroft v.



Igbal, 556 U.S. 662, 678-79 (2009), as a count withaushort and plain statement” of the
relevant facts is utterly lacking in the factwaintent that would enable the Court to draw any
inferences as to the defendant’s liabilitfeeFed. R. Civ. P. 8(a)(2)gbal, 556 U.S. at 663.
Further, Plaintiff's two references to interstammerce are only “[t]hrelbare recitals of the
elements of a cause of action, suppoligdnere conclusorgtatements.”lgbal, 556 U.S. at 678.
These references are not sufficient to sunavaotion to dismiss because, while “the pleading
standard Rule 8 announces does not requireifdéttactual allegations,’. .. it demands more
than an unadorned, the-defendant-unlawfully-harmed-me accusatidn.(quoting Twombly
550 U.S. at 555). Consequently, Plaintiff has pleaded sufficiently @t Defendants engaged

in interstate commerce.
2. Pattern of racketeering activity

According to Defendants, Plaintiff does nallege any facts “supporting a claimed
‘racketeering activity’”” or “a ‘pattern of racketeering actty.” Defs.” Mem. 10-11.
“Racketeering activity” is defirce at § 1961(1) as any one wérious indictable offenses,
including numerous statutory offges involving fraud. Plaintifflaims that Defendants engaged
in, inter alia, “mail fraud, wire fraud, [and] finandianstitution fraud,” Compl. § 117, which
gualify as racketeeringctivity. Assumingarguendo that Plaintiff alleges facts with sufficient
particularity for the Court reasonably to infdat Defendants engaged in racketeering activity
through acts of fraud, | will consider whetheettd was a “pattern eficketeering activity.”

To allege that Defendants engaged in a “pattern of racketeetinigydcPlaintiff must

plead sufficient facts to allege “‘continuity plus relationship,” i.e., that Defendants engaged in at
least two related offenses that constitute eselring activities, and that those activities

“amount to or pose threat of continuedriminal activity.” U.S. Airline Pilots 615 F.3d at 318
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(quoting H.J. Inc. v. Nw. Bell Tel. Cp.492 U.S. 229, 239 (1989)). Plaintiff describes
Defendants’ alleged illegal aohs with regard to Plaintif§ purchase of the Equinox, Compl.
1 117° and alleges that Defendanetivities occurredth[rlough periods of repeated past or
present conduct and project into fh&ure a threat of repetition.Id.  118. Plaintiff argues that,
through these assertions, she sugfitly alleges a pattern of racketing activity. Pl.’s Opp’n 6.
The alleged racketeering activities are relatedthay allegedly occurred in conjunction with
Plaintiff's attempt to purchase a vehicle from Defenda®seCompl.  117H.J. Inc, 492 U.S.

at 240 (stating that a relationshipstg when the acts “*have thensa or similar ptpose, results,
participants, victims, or methods of commission,otherwise are interrelated by distinguishing
characteristics and are not isolated events™) (citation omitted).

With regard to whether there is continuity,is noteworthy that, “while two acts are
necessary, they may not be sufficientf’J. Inc, 429 U.S. at 237 (quotinedima 437 U.S. at
496 n.14), as “proof of twacts, without more, does nestablish a pattern,itl. at 238 (quoting
116 Cong. Rec. 18940 (1970) (statement of SdeClellan)). Ratler, Plaintiff must
demonstrate either “a closed periofdrepeated conduct, or . . .gbaonduct that by its nature
projects into the future with threat ofepetition.” Id. at 241. For closednded continuity, the

related racketeering aciiiles must “extend[] over a substamteriod of time,” i.e., a period of

> In full, Compl. ] 117 states:

Under 18 U.S.C. § 1961(1), Defendantsgyaged in “racketeering activity” by
extorting Ms. Sterling to pay higher raté¢han originally agreed upon through
threatening and aggressive behavioreakibited in ‘s 31, 34, 59, and 68-70,
and charging unfairly high prices throughbait and switch scheme exhibited in
11's 14-15, 21-22, 31, and 36, as wellthe Defendants actions relating to
extortionate credit transactions, mailuda wire fraud, financial institution fraud,
obstruction of justice, terference with commerce a@xtortion, raketeering,
engaging in monetary transactionsproperty derived fronmspecified unlawful
activity, interstate transportation ofoln motor vehicles and property, and
trafficking in certain motor vehicles.
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time greater than “a few weeks or month&d’ at 242. The Supreme Court, “[w]ithout making
any claim to cover the field gfossibilities,” has said that opended continuity exists where
“the racketeering acts themselves include a fipettireat of repetitiorextending indefinitely

into the future,” or “the predate acts or offenses are partanf ongoing entity’s regular way of
doing business” or “the prezhtes are a regular way aonducting defendant’s ongoing

legitimate business . . . or RICO ‘enterpriseld. at 242-43.

The acts at issue here certainly did not “extend[] over a substantial period ofgere,”
id. at 242; Plaintiff began negotiations with fBledant on September 11, 2012 and returned the
vehicle on October 6, 2012. Compl. 11 10, 61. Theeetthere is no closed-ended continuity.
SeeH.J. Inc, 429 U.S. at 242. Further, the Fourth Gitdhas noted that opeended continuity
is not present when the frauduleadts occur in an isolated sal&ee GE Investment Private
Placement Partners Il v. ParkeR47 F.3d 543, 549-50 (4th Cir. 2001) (“The courts ... have
repeatedly recognized that . . hemes involving fraud related toettsale of a single enterprise
do not constitute, or sufficiently threaten, tteng-term criminal conduct’ that RICO was
intended to address. Where the fraudulent condyaarisof the sale of a single enterprise, the
fraud has a built-in ending point, and the case doépresent the necessdhyeat of long-term,
continued criminal activity.” (internal citationsmitted)). Here, the acts Plaintiff describes
pertain only to Defendants’ attetep sale to Plaintiff; Plairffidoes not claim that Defendants
“have engaged in a similar scheme involving any other [custom&@¢ id.Nor does Plaintiff
allege that Defendants regularly conducted bssiriee way they purportedly did with hegee
H.J. Inc, 429 U.S. at 242-43. Thus,dfitiff has failed to state RICO claim based on a pattern

of racketeering activitySeelgbal, 556 U.S. at 678-79.
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3. Collection of unlawful debt

A violation of 18 U.S.C8 1962(c) may occur through collection of an unlawful debt,
rather than through a patteaf racketeeng activity. Seel8 U.S.C. § 1962(c). Defendants
contend that Plaintiff fails tetate a RICO claim based on cotien of unlawful debt, insisting
that Plaintiff did not incur any debt because &fting was never accepted.” Defs.” Mem. 9.
Alternatively, they argue that there was a debt, it was not unlawful because Defendants’ efforts
to obtain financing for Plaintifivere not the type of “gamble’. . that violates any law as
required by the statute,id., and Defendants did ndend[] money at a rate usurious under the
law as required to congite an ‘unlawful debt,”id. at 10.

Defendants cite the statutoryfishtion of “unlawful debt.” Id. at 9. RICO defines
“‘unlawful debt” as

a debt (A) incurred or cordcted in gambling activitywhich was in violation of

the law of the United States, a State oitfwall subdivision tlereof, or which is

unenforceable under State or Federal law in whole or in part as to principal or

interest because of the laws relatifmgusury, and (B) which was incurred in
connection with the businesd gambling in violation of the law of the United

States, a State or political subdivision #ady or the business of lending money or

a thing of value at a rate usurious un8eate or Federal law, where the usurious
rate is at least twice the enforceable rate][.]

18 U.S.C. § 1961(6). Although she acknowledgesd&imition, Plaintiff aserts: “That the case
law regarding what constitutes an unlawful debtler RICO is sparse, does not mean that its
definition is limited.” Pl.’s Opp’n 6. Withoutiting any authority, Plaintiff insists that
“unlawful debts’ are those e&ing under illegal activity,”id., and that the debt she incurred
when she signed the sales contract withrfoiag terms was unlawful because “it arose under
illegal activity pertaining to fraud,d. at 7.

Plaintiff does not allege that the loan ratas unreasonable, letoale usurious. Instead,

her claim is based on the “gambling activity™vimich, in Plaintiff's view, Defendants engaged,
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“in so far as they we making a gamble th#te debt could besaigned by GMAC even though
the Defendants did not obtainetlproper documentation from MSterling.” Compl. { 116.
However, Plaintiff does not allege her Complaint that this ‘anbling activity” was in violation

of any law. Therefore, assumiagguendothat Plaintiff incurred a debt, the debt did not stem
from illegal gambling activity and thusas not “unlawful debt” under RICOSeel8 U.S.C.

8§ 1961(6). Plaintiff hatailed to state a RICO claim baken collection of unlawful debtSee
Day, 2011 WL 887554, at *13pbal, 556 U.S. at 663. ConsequentPlaintiff’'s allegation of a
RICO violation lacks thdacts necessary to plead this cause of acti®aelgbal, 556 U.S. at

678-79. Count Il is DISMISSEDSeeFed. R. Civ. P. 12(b)(6).
C. Truth in Lending Act (“TILA”), 15 U.S.C. 1601 et seq. (Count IlI)

Congress passed TILA “to assure a megful disclosure of credit terms™ by
“mandat[ing] that creditors make specific disslwes before extending credit to consumers.”
Jones v. Koons Automotive, In@52 F. Supp. 2d 670, 68®. Md. 2010) (quotingTripp V.
Charlie Falk’'s Auto Wholesale Inc290 Fed. App’x 622, 626 (4th Cir. 2008)). TILA requires
the disclosure of “[t]he identity of the creditbfftlhe ‘amount financed,” “the consumer’s right

to obtain, upon a written requestwatten itemization of the amourinanced,” “[t]he ‘finance

charge,” the total amount of all payments, and “tbéal sale price,” aswvell as “[d]escriptive

explanations” of a number of the terms, date charges, among other terms. 15 U.S.C.

§ 1638(a). Thus, to state a claim for relief un@ilLA, Plaintiff must allege that Defendants

failed to make one or more ofetbe required disclosures before tlesyended credit to Plaintiff.

Green v. Hebron Sav. BanKo. RDB-08-3391, 2010 WL 11837& *3 (D. Md. Jan. 7, 2010).
Plaintiff claims

Defendants violated 15 U.S.C. § 1638(y claiming afterwards that Ms.
Sterling’s purchase of the Equinox wesntingent upon a financing issue; (2)
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failing to tell Ms. Sterling initially thathe Defendants believed that the purchase

of the Equinox was contingent upon a fiocang issue; (3) misrepresenting the

documentary requirements of the finamgin(4) demanding that Ms. Sterling

return the Equinox; (5) misrepresentititat certain documentary requirements

were necessary; (6) failing to offerethassignment for the face value of the

installment sales contract; (7) demamglithat Ms. Sterling pay for any costs

associated with the Defenddtitfailure to “obtain” finaning for Ms. Sterling; (8)

refusing to return the deposit; (9) faij to return the deposit; (10) providing

meaningless and/or illusory credit texrftreditor disclaimer purporting condition

of assignment); and (11) subjecting MSterling to the dealer’s unilateral

modification or revocation of contract, age all exhibited in the Pertinent Facts

exhibited in 11‘s 10-96.

Compl. §126. Defendant is correct that nonethafse “acts or omissions which [Plaintiff]
alleges establish[es] a violatiami the TILA.” Defs.” Mem. 13. Moreover, Plaintiff concedes
that, as Defendant contends, the retail insetflimnsales contract that Plaintiff and Ourisman
signed complies with the requirements df§88. Pl.’s Opp’'n 7; Defs.” Mem. 13.

Nonetheless, Plaintiff insistthat Defendants violated IA because, in her view, the
contract’'s compliance “is rendered completalygatory by the fact that Defendants did not
intend to lend at those terms, unless the loandcbalassigned.” Pl.'®pp’'n 7. According to
Plaintiff, the facts alleged in {126 “each meg@nts a misrepresentation of the, ‘amount
financed,” the, ‘finance charge, the, ‘&btpayment,’ and the, ‘payment schedule.’1d.
However, Plaintiff fails to claim in her Corgint that the terms of the contract were
misrepresentations such that Defendants did ndéciin make the requiretisclosures. Perhaps,
if Plaintiffs Complaint containé the facts she contends ittsdorth, the Court could infer
defendant’s liability under TILA.SeeAshcroft v. Igbal 556 U.S. 662, 663 (2009). Yet it does

not, and therefore, Plaintiff fails &iate a claim for relief under TILASee idat 678-79. Count

Il is DISMISSED. SeeFed. R. Civ. P. 12(b)(6).
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D. Federal Fair Credit Reporting Act (“FCRA"), 15 U.S.C. § 1681et seg. (Count 1V)

The FCRA, which “Congress enacted FCRA in 1970 to ensure fair and accurate credit
reporting, promote efficiency in the banking system, and protect consumer privacy,” provides for
civil liability for anyone who failgo provide the required notice éoconsumer against whom an
adverse action is taken based on the consumer’s credit répaieeco Ins. Co. of Am. v. Burr
551 U.S. 47, 52-53 (2007). Section 1681m reguagoerson taking such “adverse action” to
give the consumer his or her credit score iitimg or electronically and to provide, by “oral,
written, or electronic” means'notice of the adverse action’contact information for the
consumer reporting agency; a statement that st med the agency’s deawsi to take the adverse
action; and “notice of the consurgeright . . . to obtain . . . ade copy of the consumer report”
and to dispute the report. 15 U.S.C. 8§ 1681 m@gintiff claims that “I@fendants violated 15
U.S.C. § 1681m by failing to provide the reqdirdisclosures when they demanded that Ms.
Sterling return the Equinoxake back the Trailblazer, and pay them morfeyCompl. § 134.
Defendants argue that Riéff fails to state aclaim under § 1681m because, rather than alleging
that she was denied credit baged her credit report, “Plaintiff alleges that her financing was
deniedbecause of the status of her 2011 tax retfwhich was not filed).” Defs.” Mem. 17
(emphasis added). Defendant sifaragraphs 49-59 Bfaintiff's Complaint, in which Plaintiff
claims that, more than two weeks after shepased the Equinox, Defemta required Plaintiff
to sign an IRS form, which Plaintiff signed, atigereafter, Plaintiff wa denied financing and

asked to return the vehicle. Compl. 1 49-59.

° Plaintiff also claims that “Defndants violated 15 U.S.C. 881a(k) by acting adversely to the
interest of Ms. Sterling . ...” Compl.  13Blowever, § 1681a is the definitional section of the
FCRA, and Plaintiff cannot state a cfafor a violation otthis sectionCf. 15 U.S.C. 88§ 1681n &
16810 (providing for civil liability).
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It is true that Plaintiff does not state spezafly that she was desd credit based on her
credit report, but she also does not state thatvsisedenied credit based bar failure to file her
tax return. See id. Plaintiff alleges that Cfendants obtained her cred@port, then learned that
she failed to file her 2011 tax return, and tdenied her credit withoydroviding the disclosures
required pursuant to 8 1681nteeid. Y 18, 56, 59 & 134. From this, the Court may infer
reasonably that Defendants took the “advexg®n” of denying adit to Plaintiff,seel5 U.S.C.

8 1681a(k)(1)(A), based on either her credit repo her failure to file her tax returrSeelgbal,

556 U.S. at 663. Additionally, Plaintiff sufficidn alleges that Defendants violated § 1681m by
failing to provide the required diesures. See Compl. { 134. Therefore, this FCRA claim is
facially plausible and survivd3efendants’ Motion to DismissSeelgbal, 556 U.S. at 663.

Plaintiff also claims that Cendants violated 15 U.S.@. 1681b(f), which provides that
“[a] person shall not use or @ a consumer report for any pose unless . .. the consumer
report is obtained for a purpose for which tlwsumer report is authorized to be furnished
under this section, and . .. the purpose is certifiedby a prospective user of the report[.]”
Relevantly, 8 1681b(a) authorizes the consumgortang agency to provide a consumer report
as per “the written instructions of the consuntewhom it relates” iad, upon reasonable belief,
to someone who “intends to use the informatioithwegard to extending credit to the consumer
or who “has a legitimate business need forittfermation . .. in onnection with a business
transaction that is initiated lifpje consumer.” 15 U.S.C. $81b(a)(2), (a)(3)(F)(i). According
to Plaintiff, Defendantebtained her credit repoftvithout themselves er intending to extend
credit.” Compl. T 136. However, as Deflants note, they had a legitimate purpose for
obtaining Plaintiff's credit report: They obtaindte report “to further the business transaction

that she initiated,” i.e., the pthase of the Equinox, by securifigancing for her purchase.
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Defs.” Mem. 15-16seel5 U.S.C. § 1681b(a)(3)(F)(iff). Therefore, Plaitiff fails to state a

claim for a violation of this provision of the FCRA&eeFed. R. Civ. P. 8(a)(2).
E. Equal Credit Opportunity Act (“"ECOA”), 15 U.S.C. § 1691 et seg. (Count V)

The ECOA prohibits creditors from diserinating “with respect to any credit
transaction on the basis of race, color, religion, national origin, sex or marital status, or age,”
and “establishes certain notification requirements that a creditor must satiigtifowski v.
Wells Fargo Bank, N.ANo. DKC-11-3758, 2013 WL 247549, & (D. Md. Jan. 22, 2013);
(quoting Capitol Indem. Corp. v. Aulaki313 F.3d 200, 202 (4th Cir. 2002) (quoting 15 U.S.C.
§1691(a)(1))). Specifically, creditors must “fushi applicants with a written ‘statement of
reasons’ for any ‘adverse action’ taken, includamgefusal to grant credit substantially as
requested by the applicant,” and must “advise applicants of non-advaisns, although such
notices need not include a statement of reasoMattin v. Q & A Enters. No. 3:11CV654-
HEH, 2012 WL 380065, at *4 (E.D. Va. Feb. 6, 201g15 U.S.C. § 1691(d) (“(1)Within
thirty days ... after receipif a completed application for credit, a creditor shall notify the
applicant of its action on the application. (2ach applicant against wm adverse action is
taken shall be entitled to a statement of reasonsuch action from the creditor....”). A
creditor need not discriminate to violate the@®C failure to provide th required notification is
an ECOA violation in and of itselfCoulibaly v. J.P. Morgan Chase Bank, N.No. DKC-10-
3517, 2012 WL 3985285, at *4 (D. Md. Sept. 7, 2012p U.S.C. § 1691e provides for civil
liability for failure to comply with the ECOA.

Plaintiff claims that “Defendants violatedb U.S.C. § 1691(d) by failing to provide Ms.
Sterling with the required written notices okthadverse actions.’Compl. § 142. Defendants

do not contest whether Defendants complied wia ECOA notice requirements, but rather
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argue that Plaintiff fails to state a claim under the ECOA bedaefandants “are not ‘creditors’
for purposes of the notice provisiontbE ECOA.” Defs.” Mem. 22.

For purposes of the ECOA notice requirementreditor is “any pson who regularly
extends, renews, or continues credit; any @eraho regularly arranges for the extension,
renewal, or continuation of cred 15 U.S.C. § 1691a(e). Criéors must repdrtheir adverse
actions if they “regularly participate[ ] in a credit decisionMtartin, 2012 WL 380065, at *5
n.7 (quoting 12 C.F.R. 8§ 202.2(1)). A dealership may be, but is not necessarily, a creditor under
this provision. See id.

[If] “... the automobile dealer only acdspapplications for credit and refers

those applications to another creditwho makes the credit decisions—for

example, where the dealer does not pawrieipn setting the terms of the credit or

making the credit decision—the dealer is subject only to” the ECOA’s
prohibitions against discrimination argiscouragement, and not to the Act's
notice-of-adverse-action provision.qial Credit Opportunity, 68 Fed. Reg.

13,144, 13,155 (Mar. 18, 2003) (to be codified at 12 C.F.R. pt. 202). . ..

In this regardMartin v. Q & A Enterprisess informative. There, the plaintiff sought to
purchase a car from a dealership, Global. 2012380065, at *1. He apied for credit, and it
appears that Global “solicitfedjffers” but was not otherwise if@ctly involvedin setting the
terms of any lender’s proposed financing packadd.” However, the dealership “appear[ed] as
the ‘Creditor-Seller’ on [the customer’s] RISGd: at *5, which “set[] forth financing termsid.
at *1. The plaintiff purchasetthe car and one week later leadrtbat he had not been approved
for the loan. Id. at *2. He brought suit against Ghdband the lendershat Global had
approached, allegingnter alia, a violation of the notice provision of the ECOAd. at *3. On
the defendants’ motion to dismiss, the courtedothat “[aJutomobile dealers such as Global

frequently offer to coordinate financing c@ customer’s behalf,” acting “merely as ‘an

“arranger” or “referrer” with regard to credit.’fd. at *5 (quoting Treadway v. Gateway

19



Chevrolet Oldsmobile, Inc362 F.3d 971, 975 (7th Cir. 2004) (titen omitted)). Yet, the court
also observed that, “[ijn rarerstances, ... the dealer mayelfsoffer to provide a purchase
loan.” Id. On that basis, the court identified “thesotal question” as “whether Global itself
entered into a financing agreement that displacedHbtigations of other editors . . . to advise
Martin of their decigin on his application.ld. The court said that the fact that a dealer is listed
as the “Creditor—Seller” on the BIC “does not conclusively signithat [the dealer] agreed to
finance [the customer’s] loan, or even that [tlealer] acted as a ‘creditor’ for purposes of the
ECOA.” Id. at *5. Therefore, theourt could not “conclude [fronthe pleadings] that Global
acted as a lender in its intetians with Martin, instead of mely a third-party ‘arranger’ or
‘referrer,”” and thus denied the motion to dise1because it could not answer “the pivotal
guestion” to absolve any ofd@ldefendants from liabilityld.

Here, Plaintiff claims that Ourisman ags as the “Creditor-Seller” on the RISC,
Compl. T 45, and that Defenita negotiated monthly paymentgth her and discussed the
paperwork necessary for financing, asking her “waetihe would take the vehicle if they could

get her a payment of a certain amount per momthg’ “explain[ing] thafinancing usually only
required the three (3) most recently monthly bat@tements, but now they were requiring bank
statements plus a copy of Schedule i@, 17, 19see id.{ 20-41. Yet Plaiiff also claims

that Defendants approached lenders to finance Plaintiff’'s purchase, telling her that Taliaferro
“would see what he could do about either foagciGMAC to take the financing or finding an
alternative source of financingdnd then that “they were unabto get the financing through
anywhere.” Compl. 1 57, 59. The only reasonatitrence the Court can make on these facts

is that Defendants acted “merely as a third-pamyanger’ or ‘referrer,”” and not a creditoSee

Martin, 2012 WL 380065, at *5-6. Therefore, noneDaffendants is a creditor for purposes of
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the ECOA notice provision, suchathPlaintiff has failed to ate a claim under the ECOA for
which relief can be grantedSee id. 15 U.S.C. § 1691a(e). Count V is DISMISSEBeeFed.

R. Civ. P. 12(b)(6).

F. Maryland Consumer Protection Act (“MCPA”), Md. Code Ann., Com. Law 8 13-
101et seq. (Count VI)

The MCPA provides that “a person may reigage in any unfair or deceptive trade

practice,” such as a “false or misleading staént[],” in relation to “[tlhe extension of

consumer credit’ or the ‘cattion of consumer debts.’Piotrowski v. Wells Fargo Bank, N,A.
No. DKC-11-3758, 2013 WL 247549, at *10 (D.dWJan. 22, 2013) (quoting Com. Law § 13-
303). To state a claim for a violation of the P& through “false or misleading statements,”
Plaintiff “must allege not only @t [Defendants] made a false misleading statement, but also
that the statement caused [Pldfh&n actual loss or injury.’1d.
Plaintiff claims that Defendants “committed anfand/or deceptive trade practices,” in
violation of Com. Law § 13-303,
by making statements that had the cagad¢endency, and eftt of misleading
Ms. Sterling into believing that shiead been approved for financing, when
Defendants did not intend to finanaa, should have known that Ms. Sterling
would eventually not bdinanced, then making statements misleading Ms.
Sterling into believing thashe had not been financedhen [she] actually had
been, and that she was required to return the Equinox, and that she could not keep
the Equinox and continue to make payments; and then made misleading
statements about Ms. Sterling beingpensible for the financing not being
approved; made misleading statements alMsit Sterling beig required to pay
Defendants more money, as exhibitedeakibited in ‘s 59, 64-70, 78-79, 88,
and 93-96.”
Compl. T 148.
Defendants argue that Plaintiff's MCPA&laim, which involves fraud, should be

dismissed because Fed. R. Civ. P. 9(b) “regutteat the plaintiff identify the circumstances

constituting fraud withparticularity,” and “[tihe Complaint fails, on its face, to allege which
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Defendant made the alleged ‘statements thathm@adapacity, tendency, aeéfect of misleading
Ms. Sterling’ or the ‘statements misleading Ms¢erling.” Defs.” Mem.22-23 (quoting Compl.

1 148). Plaintiff insists thashe has provided the requisitertpaularity in the paragraphs
referenced in Paragraph 148 of her Complainteéd, Plaintiff states ¢hdates and approximate
times of all of her interdions with Defendants, Compf{ 10, 25, 26, 46 & 68nd she states
that the in-person interactions occurred@urisman’s lot and in Ourisman’s buildind, 1 10-

46, 61-92. Additionally, she identifies the speakezath stage of the getiations and for each
interaction Plaintiff hd with Defendants.See id.{{ 10-92. Also, Plaiiit alleges that, as a
result of these statements, Defendants obtained Plaintiff’'s vehicle, which they sold before
insisting that she buy it backd. {1 42-47, 94, 95. Thus, in headd allegations underlying this
Count, Plaintiff has met Rule 19(s heightened pleading stamdaby including “the time, place
and contents of the false representationwal as the identity of the person making the
misrepresentation and wh#ivas] obtained thereby.Piotrowski 2013 WL 247549, at *5
(quotation marks and citations oreitf). Further, Defendants’ statements misled Plaintiff to
believe that her purchasé the Equinox was final and not dorgent on any additional financing
arrangements. Compl. 1 40-47. Plaintiff alkegefficiently that Defendants made a false or
misleading statemenSee Piotrowski2013 WL 247549, at *10.

Defendants also contend thatdtiff does not allege facts &how that she suffered any
actual injury as a result of the alleged ‘misiegd facts.” Defs.” Mem. 24. To the contrary,
Plaintiff claims that “Defendastreplaced the tires dhe Trailblazer causinifls. Sterling to lose
a warranty she had on them,” Compl. { 94, and‘tat Sterling has incurred late fees for the

months of September and October for paying the car note for her Trailblazerd. T 95.
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Plaintiff has statec claim for a violation of the MCPASeePiotrowski 2013 WL 247549, at

*10.

G. Maryland Consumer Debt Collection Act (“MCDCA”), " Md. Code Ann., Com. Law
§ 14-201et seq. (Count VII)

The MCDCA “prohibits debt collectors ém utilizing threagéning or underhanded
methods in collecting or attemptirig collect a delinquent debt.”Piotrowski v. Wells Fargo
Bank, N.A. No. DKC-11-3758, 2013 WL 247549, & (D. Md. Jan. 22, 2013) (quoting
Bradshaw v. Hilco Receivables, LLZ65 F. Supp. 2d 719, 731-32 (D. Md. 2011) (citing Md.
Code Ann., Com. Law § 14-202)). Com. Law4202(8) provides that debt collector may
not “[c]laim, attempt, or threaten to enforce ghtiwith knowledge that the right does not exist.”

Plaintiff claims that Defendants olated §§ 14-202(3), (5), and {8)f the MCDCA,
which prohibit debt collectors fromisclosing information reganayj a debtor’s reputation if the
collector knows that the inforrtian is false, disclosing suchfermation to someone without “a
legitimate business need for the informatioatid attempting to enforce non-existent rights.
Compl. 1 158. Specifically, she allegeattbefendants violated the MCDCA by

(A) speaking loudly inthe presen[ce] of third pi#es, without a legitimate

business need, about MseBing’s personal businessgarding financing of the

Equinox,(B) making exclamations about MSterling not having been approved

for financing or for financing being a glem for her, (C) claiming that Ms.
Sterling had not been approved for finamygi(D) requiring Ms. Sterling to return

’ Plaintiff erroneously refers to this Act as ffair Debt Collections Practices Act, Compl. { 154,
rather than the Consumer Debt Collection A#eCom. Law 8§ 14-204 (stating short title of the
Act).

® Com. Law § 14-202(3) providethat a debt collector may not “{[si}lose or threaten to disclose
information which affects the debtor’s reputatimn credit worthinessvith knowledge that the
information is false.” Com. Law 8 14-202(5) prdes, with exceptions noelevant here, that a
debt collector may not “disclose tireaten to disclose to a pemnsother than a debtor or [the
debtor’s] spouse . . . information which affects ttebtor’s reputation, whedr or not for credit
worthiness, with knowledge that the other perdoes not have a legitimate business need for
the information.” Com. Law § 14-202(8) proeis that a debt collector may not “[c]laim,
attempt, or threaten to enforce a riglitwknowledge that the right does not exist.”
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the vehicle, (E) requiring Ms. Sterling take back the Trailblazer, (F) demanding

that Ms. Sterling pay additional amountsnodney, as exhibited in §{'s 14-15, 21-

22, 31, 34, 36, 59, and 68-70.

Id. Defendants contend that “Plaintiff has not alegdgleat any of these Defendants . .. at any
time ha[s] been attempting to ‘collect a debt’ frber,” Defs.” Mem. 26; that none of the factual
allegations that Plaintiff identifies “concern any attempt to collect a debtat 27; and that
“Plaintiff does not allege that any Defendamed ‘threatening ounderhanded methods in
collecting or attempting to collect a delinquent debt,” Defs.” Reply 6 (qud&nagishaw 765 F.
Supp. 2d at 732). Plaintiff countetisat a debt existed because “the transaction was final, and
Ourisman was in fact the creditor fime financing.” Pl.’s Opp’n 10.

A careful review of the Complaint reveathat Plaintiff hasnot alleged that any
Defendant was a debt collector, i.e., “a person ctifig or attempting to collect an alleged debt
arising out of a consumer transaction,” ComwlL&14-201(b), or that angebt existed, for that
matter. Rather, Plaintiff alleges that sheswdenied financing. Compl. 59. Therefore,
necessarily, she did not incur any debt. It is@imoment whether Ourigm was or would have
been “the creditor for the financing,” Pl."p@n 10, because the financing never went through,
Compl. 159. Thus, Plaintiff has failed tat& a claim under the MCDCA for which relief can

be granted.SeeCom. Law 88 14-201(b) & 14-202(3), (5) @). Count VIl is DISMISSED.

SeeFed. R. Civ. P. 12(b)(6).

H. “Violation of Maryland Motor Vehicle [] Administration Orders” (Count VIII)
Plaintiff styled Count VIII as “Violation oMaryland Motor Vehicle[] Administration
Orders,” and in it she claims that Defendaténgaged in conduct thagas been banned by the
Maryland Motor Vehicle Administration . . . iils Dealer Bulletin No. D 03-05-01 (March 10,

2005)...." Compl. 11161-62. Defendantntend that “Plaintifi§ allegation that the
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Defendants ‘violated the MVA rules and regulatioisssimply not an actionable claim.” Defs.’
Mem. 28. Indeed, “a cause oftian is a set of facts which ould justify judgment for the
plaintiff under some recognizedga theory of relief.” Pal Mark Sandler & James K.
Archibald, Pleading Causes of Action in Marylar®d(MICPEL 4th ed. 2008)see Pepper v.
Johns Hopkins Hosp680 A.2d 532, 542 (Md. Ct. Spec. App. 1996jd, 697 A.2d 1358 (Md.
1997). Plaintiff has not identified either a statytor a common law theory of relief that this
Court recognizes. No cause of action existshis Court for a violation of a Motor Vehicle
Administration Dealer Bullen. Therefore, Plaintiff has ngtleaded facts for which this Court
could provide relief, if Plaintifivere to prevail on the meritsAs Plaintiff has no cause of action
for a violation of a Motor Vehiel Administration Dealer Bulletinsee Sandler & Archibald,
supra at 1, Count VIII must be DISMISSESeeFed. R. Civ. P. 12(b)(6).
I. Fraud (Count IX)

Plaintiff claims that Defendds are liable for fraud. Corhd[] 164-70. To state a claim
for fraud under Maryland law, Plaintiff

must allege five elements with partiarity: (1) the defendant made a false

statement of fact; (2) the defendant knéhe statement was false or acted with

reckless disregard for the truth of the statement; (3) the defendant made the

statement for the purpose of defrauding fghaintiff; (4) theplaintiff reasonably

relied on the false statement, andt{f® plaintiff was damaged as a result.
Marchese v. JPMorgan Chase Bank, N.2013 WL 136427, at *9 (D. Md. Jan. 8, 2013)
(quoting Thompson v. Countrywide He Loans Servicing, L.PNo. L-09-2549, 2010 WL
1741398, at *3 (D. Md. Apr. 27, 2010) (citildartens Chevrolet, Inc. v. Sene439 A.2d 534
(Md. 1982))). Also, as noted, Paiff must meet the “heightedepleading standard under Rule

9(b),” by “stat[ing] with particularitythe circumstances constituting the fraud?ibtrowski v.

Wells Fargo Bank, N.ANo. DKC-11-3758, 2013 WL 247549, at *5 (D. Md. Jan. 22, 2046,
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Spaulding v. Wellgargo Bank, N.A.No. 12-1973, 2013 WL 1694549, at t8th Cir. Apr. 19,
2013). However, Rule 9(b) permits “intent, knowledge, and other conditions of a person’s mind
[to] be alleged generally.Fed. R. Civ. P. 9(b).
Plaintiff has alleged successfully alements of fraud under Maryland law:
(1) Plaintiff claims that Defendants told her thtde sale would be rial after Plaintiff's
second deposit cleared, when in fact thie sgas contingent upon financing; Compl.
19 40-41.
(2) Plaintiff claims that Defendants, with “rdeks indifference,” hatier sign contracts for
the purchase and the finangi congratulated her on puese, had her sign over her
vehicle, and sold her vehicle, when they knew that financing might not go through;
Compl. 11 42, 44, 45, 48, 74-76 & 1609.
(3) Plaintiff claims that Defendds “were trying to swindle her” and “made these false
representations . . . for the purpose of defrauding”; Compl. 11 67 & 1609.
(4) Plaintiff claims that she agreed to sale t®rsigned contracts, and believed the sale was
final, based on what Defendamtéd her; Compl. 1 44-46 & 166.
(5) Plaintiff claims that she lost her tire wantg and incurred late fees during the time she
had sold her vehicle Defendants; Compl. ] 94-95.
Further, as distssed in detailsupra in Part IIl.F, Plaintiff pleaded the circumstances of
Defendants’ fraudulent acts with particularitgeeCompl. {4 10-92. Thus, Plaintiff has stated a

claim for fraud. SeeFed. R. Civ. P. 9(bMarchese 2013 WL 136427, at *9.

J. “Negligence & Breach of Fiduciary Dutyand Implied Covenants of Good Faith and
Fair Dealing” (Count X)

Plaintiff's tenth count is for “Negligenc& Breach of Fiduciary Duty and Implied

Covenants of Good Faith and Fair Dealing.” n(pd. 24 & 1 171-76. Shdaims that “J{'s 10
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to 96,” i.e., the entire fact section of her Conmuilasupport this count. Compl. { 175. As best
this Court can determine, this count seemsetcompass claims for negligence based on
fiduciary duty and breach of the implied covetsaof good faith and fair dealing. “Rule 10(b)
provides that, ‘[i]f doing so would promote dlgr each claim founded onseparate transaction
or occurrence ... must be &dtin a separate count."Cunningham v. LeGrandNo. 2:11-cv-
0142, 2011 WL 1807360, at *2 (S.D. W. Va. May 10120(quoting Fed. R. Civ. P. 10(b)).
Rule 10(b) works with Rule 8(a) “to requireetipleader to present his claims discretely and
succinctly, so that his advary can discern what he aiming and frame a responsive
pleading, the court can determaivhich facts support which claimasid whether the plaintiff has
stated any claims upon which relief can be granted . .ld.”{quoting Fikes v. City of Daphne,
79 F.3d 1079, 1082-83 (11th Cir. 1996)). Plaintéfrtainly has neither pleaded these claims
distinctly nor identified the specific facts suppogteach claim. Nonetheless, as Defendant has
not stated any difficulty in digening what Plaintf claims, this Court will undertake to unpack

this count and address each claim.

Preliminarily, | note that breach of the implied covenants of good faith and fair dealing is
not an independent cause of actidiount Vernon Props., LLC v. Branch Banking & Trust,Co.
907 A.2d 373, 381 (Md. Ct. Spec. App. 2009eSandler & Archibaldsupra at 61. Rather, it
“is merely part of an action for breach obntract,” as “[tlheimplied duty of good faith
“prohibits one party to a contratbm acting in such a manner tasprevent the other party from
performing his obligations under the contract.””Mount Vernon Props 907 A.3d at 381
(quotingSwedish Civil Aviation Admin. Project Mgmt. Enters., Inc190 F. Supp. 2d 785, 794

(D. Md. 2002) (citation omitted))Therefore, | construe Plaintiff'tenth count to include claims

for breach of contract, based on a breach ofrtipdied covenants of good faith and fair dealing,
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and negligence based on fiduciary dutgeeFed. R. Civ. P. 1see also Monge v. Portofino
Ristorante 751 F. Supp. 2d 789, 792 n.1 (D. Md. 2010) (axmhg that Rule 1 instructs the
Court “not [to] exalt form over substanceHall v. Sullivan 229 F.R.D. 501, 504 (D. Md. 2005)

(same).
1. Negligence based on fiduciary duty

To state a claim for negligence based on figiycduty, Plaintiff mustallege that (1) a
fiduciary relationship existed, (2) the fiduciaryebched the duty it owed to the beneficiary, and
(3) the breach caused harm to themeficiary. Saneér & Archibald,supra at 436-38 (noting
that no independent cause of action existdbfeach of fiduciary duty, but breach of fiduciary
duty can be alleged as an element of anathase of action, such as negligené&g)nacorp Ltd.

v. Aramtel Ltd. 56 A.3d 631, 685 n.46 (Md. CBpec. App. 2012) (statirgements). Here, the
turning point is whether a fiduciarelationship existed betweeretldealership and Plaintiff, its
customer. “A fiduciary relationshi. . . involves a duty on the paftthe fiduciary to act for the
benefit of the other party to the relation as to matters within the scope of the relati@atér v.
Guttman 5 A.3d 79, 93 (Md. CtSpec. App. 2010) (quotinBuxton v. Buxton770 A.2d 152,
164 (Md. 2001) (citation and quotation marks ondije It is more than a “confidential

relationship,” which only requés that one party “has gain¢lde confidence of the other and
purports to act or advise withe other’s interest in mind.”ld. (quotingBuxton 770 A.2d at 164

(citation and quotation marks omitted)). Exampbédiduciary relationships include “trustee
and beneficiary, guardian and ward, agent andcjpah, attorney and client, partners in a

partnership, corporate direcs and their corporation.”ld. (citation and quotation marks

omitted).
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Plaintiff claims that Defendants “owed lagal duty including afiduciary duty” to
Plaintiff because they “held themselves out asffgssionals in the salesdustry, deserving of
trust and confidence.” Compl.12. Defendants argue that “it pfain that a salesman and a
customer do not have @nfidentialor fiduciary relationship,” as “[ajconfidential relationship
may only exist in a business relationship iftagr factors above and beyond a typical business
relationship” are present. B¢ Mem. 31. Plaintf counters, without citing any supporting
authority, that, “[rlegardless afhat type of relationship the Bmndants had with Ms. Sterling,
... they owed a legal duty of care of thataofeasonable person.” Pl.’s Opp’n 10. This is
unsurprising because, to the contrary, any duty oinad one party to another arises from the
relationship between the partieSee Buxton770 A.2d at 163-64. Plaintiff has not pleaded
sufficient facts to show that allsg and a customer are in a fiday relationship or specifically
that she was in a fiduciary relationship with Defants. Nor has this @d’s research revealed
any case law holding that a car dealership is a idyavith regard to its customers. Plaintiff
has failed to state a claim forgigence based on fiduciary dutsee Dynacorp56 A.3d at 685

n.46.
2. Breach of contract

A breach of contract is “a ifare without legal excuse tperform any promise which
forms the whole or part of a contract . . .Id're Ashby Enters., Ltd250 B.R. 69, 72 (Bankr. D.
Md. 2000) (quotingConn. Pizza, Inc. v. Bell Atl.-Wasb..C., Inc, 193 B.R. 217, 225 (Bankr. D.
Md. 1996) (quotingWeiss v. Sheet Mét&abricators, Inc, 110 A.2d 671, 675 (Md. 1955))

(quotation marks omitted)). A contract existere there is “mutual assent (offer and
acceptance), an agreement definite indtsns, and sufficient considerationSpaulding v. Wells

Fargo Bank, N.A.No. 12-1973, 2013 WL 1694549, at *9 (4hr. Apr. 19, 2013) (quoting
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CTI/DC, Inc. v. Selective Ins. Co. of ArB92 F.3d 114, 123 (4th Cir. 2004 plaintiff states that
“[a]t all times during these matters,” i.e., the salegotiations, “Defendantsad a duty . . . to act
in good faith and to act fairljn their dealings with the Rintiff.” Compl. Y 173-74. Yet
Plaintiff has not alleged the existence of a contrgoverning Defendants’ dealings with her.
Therefore, Plaintiff also has failed to stateairal for breach of contrattased on a breach of the
implied covenants of good faith and fairatlag, and Count X mat be DISMISSED.SeeFed.

R. Civ. P. 12(b)(6).
K. Respondeat Superior (Count XI)

In Count Xl, Plaintiff states that “[t]his ian action for declaratory judgment for the
purposes of determining a questiof actual controversy betwetre parties,” and she “seeks a
declaration of her rights with respect to Oursnunder the theory of Respondeat Superior.”
Compl. 11 178-79. Defendants ardhat there is no “justiciableontroversy” because Plaintiff
“is asking for a declaration as to whethewe simay generally obtain relief directly against
Defendant Ourisman ‘under the theory osRendeat Superior.” Defs.” Mem. 34.

It is unclear whether Plaintiff seeks declaratory judgment under the Maryland
Declaratory Judgment Act, Md. Code Ann., G&sJud. Proc. 88 3-40% 3-415, or the Federal
Declaratory Judgment Act28 U.S.C. §2201. The Maryld Declaratory Judgment Act
provides:

Any person interested under a deedll, trust, land patent, written
contract, or other writinganstituting a contract, orhwse rights, status, or other

legal relations are affected by a statumeinicipal ordinance, administrative rule

or regulation, contract, or franchisejay have determined any question of
construction or validity arising under ehinstrument, statute, ordinance,

® Certainly, Plaintiff refers to contracts in H@omplaint: She asserts that she signed a “Vehicle
Sales Contract” and a “Retaildtallment Sale Contract.” Com[{ 44-45. Yet Plaintiff bases
her contention that Defendants breached wamts of good faith and fair dealing on their
behavior during the negotiationgt on the existig contracts.d. §{ 173-74.
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administrative rule or regulation, land pattecontract, or franchise and obtain a
declaration of rights, status, other legal relations under it.

Id. 8 3-406. It also provides:

Any person interested aw through a personakpresentative, trustee,
guardian or other fiduciary, creditor, de®e, legatee, heir, next of kin, or
beneficiary of a trust, in the administration of a trust, or of the estate of a
decedent, a minor, disabled person, orlirett, may have a declaration of rights
or legal relations in respect to the trust or the estate of a decedent . . . .

Id. 8 3-408. Neither provisn applies here.

Under federal law, a plaintiff seeking declaratory relief “must show that he is in danger of
being injured by the opposing pgd conduct and that the dangerboth ‘real’ and imminent’
and neither ‘conjecturalhor ‘hypothetical.” Gardner v. Montgomery Cnty. Teachers Fed.
Credit Union 864 F. Supp. 2d 410, 421 (D. Md. 2012) (quo@ity of Los Angeles v. Lyans
461 U.S. 95, 102 (1983))awley v. NorthamNo. ELH-10-1074, 2011 WL 1327652, at *11 (D.
Md. Apr. 5, 2011) (**Although declaratory judgmenare frequently sought in advance of the
full harm expected, they must still presentjusticiable controversy rather than abstract,
hypothetical or contingenquestions.”™) (quotingMiller v. Augusta Mut. Ins. Cp.157 Fed.
App’x 632, 637 (4th Cir. 2005)). Moreover, “Jast exposure to illegal conduct does not in
itself show a present case or controversyGardner, 864 F. Supp. 2d at 421 (quotihgons
461 U.S. at 102). Here, the contlat issue is past conduct atiérefore not the proper subject
of a declaratory judgmentSee id, Lyons 461 U.S. at 102. Furtheespondeat superidas not a
separate cause of actionSee Alford v. Genesis Healthcardo. RDB-05-3278, 2007 WL

1073725, at *4 (D. Md. Apr. 9, 2007). Therefore, Riiéi has failed to state a claim under either
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the Maryland or Federal Dechtory Judgment Act or faespondeat superiorSee id. Cts. &
Jud. Proc. §§ 3-406 & 3-408ardner, 864 F. Supp. 2d at 421. Count XI is DISMISSED.
L. Punitive Damages

Plaintiff seeks “punitive damages under the ttn¢ories of liabity.” Compl. 25.
Notably, the only surviving tort claim is fdraud. Defendants argue for dismissal of the
punitive damages claim on the basis that PRidbes not claim that Defendants acted with
“actual malice,” as is required to recoyminitive damages. Defs.” Mem. 35.

“A party who seeks punitive damages, ‘mustke a specific demand for that relief in
addition to a claim for damages generally, as wehllbkge, in detalil, fastthat, if proven true,
would support the conclusion that the act ctaamed of was done with “actual malice.””
Louers v. LacyNo. JKS-10-2292, 2011 WL 2434579, at (3. Md. June 15, 2011) (quoting
Biktasheva v. Red Square Sports,,I866 F. Supp. 2d 289, 296 (D. Md. 2005) (quotaptt v.
Jenking 690 A.2d 1000 (Md. 1997))). “Actual malice”‘f¢he performance of an unlawful act,
intentionally or wantonly, withoutegal justification or excusbut with an evil or rancorous
motive influenced by hate; the qpose being to deliberately and wilfully [sic] injure the
plaintiff.” Beverly v. Vitran Exp., IncNo. CCB-12-1599, 2012 WL 3772579, at *3 (D. Md.
2012) (quotingDrug Fair of Md., Inc. v. Smith283 A.2d 392, 398 (1971)). Proof of fraud is
also proof of actual maliceBen-Joseph v. Mt. Airy Transporters, LL%29 F. Supp. 2d 604, 608

n.8 (D. Md. 2008) (citinddowden v. Caldor, Inc710 A.2d 267, 276 (Md. 1998)).

19 To the extent that Plaintiff seeks, in Colit to hold Defendant Ourisman liable for any of
the statutory claims or torts ajjed previously in her Complaintnote that each of Plaintiff's
claims is as to all Defendants, and thereforeistnan could be liable under any of those claims
if Plaintiff sufficiently shows itdiability under the theory afespondeat superiorSee Proctor v.
Metro. Money Store Corp579 F. Supp. 2d 724, 727 n.5 (D. MaD08) (noting that the Court
“directed Plaintiffs not to file a separate count fespondeat superigas they had done in the
Original Complaint, but explaimethat Plaintiffs may pursue thieeory of vicarious liability as
part of their other claims”).
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As noted, Plaintiff specifically demandguunitive damages. Compl. 25. Further,
Plaintiff has pleaded sufficient facts to survidefendants’ Motion to Dismiss as to her fraud
count. Therefore, she also has statethem for punitive damages on the fraud co8ge Ben-

Joseph 529 F. Supp. 2d at 608 nBowden 710 A.2d at 276.
M. Individual Defendants

Defendants insist that Plaintiff's “claimagainst the individual Defendants must be
dismissed” because each was agtithin the scope of his employment for Defendant Ourisman
“while committing the acts alleged and descrilidthe Plaintiff in her Complaint.” Defs.’
Mem. 35. Defendants have not cited any authdaityor provided any argument in support of,
this proposition, which appears to ®éwist on the well-known rules oéspondeat superiorCf.
Wood v. Walton855 F. Supp. 2d 494, 499 (D. Md. 2012) (“Under Maryland law, an employer
may be liable for acts ‘which his [employee] dogith the actual or apparent authority of the
[employer], ... the [employee] does within theoge of his employment, or ... the [employer]

ratifies with the knowledge of all the materiaicts.”) (citation and footnote omitted). The
Court will not develop Defendants’ argument floem. Defendants’ motion to dismiss the claim
as to the individual defendants is DENIED, vaitit prejudice to Defendants restating the same

proposition, supported by authority,amimotion for summary judgment.
IV.  CONCLUSION

In sum, for the reasons stated above, bed@ts’ Motion to Dismiss is GRANTED IN
PART and DENIED IN PART. As noted, Plaintifhs failed to state a claim for which relief can
be granted under the FDCPARICO, TILA, ECOA, MCDCA, the Maryland Declaratory
Judgment Act or the Federal Declaratory Judgmemt A&ccordingly, Counts I, II, 1, V, VII,

and XlI are DISMISSED.SeeFed. R. Civ. P. 12(b)(6). Also, &ntiff has failed to state a claim
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for a violation of a Motor Veltle Administration Dealer Bulleti negligence based on fiduciary
duty, or breach of contract ¥&d on a breach of the implied covenants of good faith and fair
dealing. Therefore, Countdll and X are DISMISSED.See id Plaintiff has stated claims as to
all Defendants for fraud and violations of thERA, specifically 15 U.S.C. § 1681m, and the
MCPA. SeeAshcroft v. Igbal556 U.S. 662, 663, 678-79 (2009). Accordingly, Counts IV, VI
and IX remain. Additionally, Plaintiff's claim for punitive damages on the fraud count remains.
Defendants shall file an Answer no latkan May 16, 2013, at which time the Court will
enter a Scheduling Order and schedule a FedCiR.P. conference call with the parties to
discuss further pretrial proceedings.
Dated:_May 2, 2013 IS/

Paul W. Grimm
United States District Judge

lyb
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