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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

SUZANNE SCHEER *

Plaintiff, *
2 *  Civil Action No. WC 12-3776
COSTCO WHOLESALE CORP. z

Defendant. :

MEMORANDUM OPINION

Presently pending are (1) Defendant’s Motiorstrike the testimony of Dr. Mark A.
Peterson and Richard T. Hughes, P.E., ECF3pand (2) Defendant’s Motion for Summary
Judgment, ECF No. 40. For the reasons set balibw, Defendant’s motion to strike will be
granted in part and denied in part and its motion for summary judgment will be denied.

1. Backaround.

This case arises out of an alleged tng &all that occurred in the lower level of
Defendant’s parking deck. ECFON2 at 3. Plaintiff, Suzanne Is=er, claims that the parking
area was very dark when she parked her car amioug¢s this alleged darkness to a number of
unilluminated lights in the surrounding area. FENo. 41-1 at 5. After Plaintiff parked and
exited her vehicle, she began walking toward ttieaece of the store when she tripped and fell.
Id. at 7. Plaintiff claims that she was wataipiwhere she was walking but did not see what
caused her to fall until after she felt. at 8. Plaintiff testified tht “after | got up | saw these
parking stops that were among the parking sp&m#sg parallel to ta spaces” and maintains
that she tripped over one of these parking barrikersat 9.

Plaintiff filed suit against Defendant, Cost on November 29, 2012 in the Circuit Court

for Montgomery County, ECF No. 2-1, requagti$400,000 for the injuries sustained from
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falling to the ground. ECF No. 2 at 4. Plainalleges that Defendant created a dangerous
condition by negligently placing éise parking barriers in a pootit; unexpected area of the
parking deck.Id. at 2. The case was removed to ttusrt on diversity grounds. ECF No. 1.

On December 28, 2012, the Court issuechadwling order. ECF No. 9. Pursuant to
this order, Plaintiff was required to discldser experts by February 26, 2013. ECF No. 26 at 1.
Plaintiff failed to do so.ld. On March 18, 2013, during Plaiffitt deposition, Plaintiff's counsel
stated that he intended to secure expertgidrand Defendant’s couaknotified Plaintiff's
counsel that it was too late do so. ECF No. 26 at 2; ECF NbZ-5. Nevertheless, Plaintiff's
counsel served Defendant’s counsel with exgesclosures on Afrl8, 2013, the deadline for
the Rule 26(e)(2) supplementation of disclesuand responses. ECF No. 26 at 2. The
disclosures identified méreating physician, Dr. Mark A. Beson, M.D., as her medical expert,
and an engineer, Richard T. Hughes,.Pag her liability expert. ECF No. 31-2.

On April 26, 2013, Defendant filed a motionlimine to exclude the testimony of these
witnesses. Defendant argued that both discésswere untimely and asserted that Hughes’s
report did not provide any undenhg data to support his conslans and that Dr. Peterson’s
disclosure did not adequately explain his expected testimony.NBCF1-1 at 2. In response to
the timeliness issue, Plaintiff’'s coungebvided the following explanation:

For reasons that Plaintiffunsel can only surmise and consider, he first became

aware of the issuance of the Scheduling Order on March 18, 2013, when the

expert disclosure deadline was mentibiy counsel for Defendant on that same
date at Plaintiff's deposition. Folng Plaintiff’'s deposition, counsel for

Plaintiff immediately called chambet® inquire about when the Scheduling

Order had been electronically issugtlavas advised that it was December 28,

2012. Plaintiff's counsel requested andaitéd a copy of the Order directly

from the Clerk’s office to verify the samdt is believed that Plaintiff's counsel

had inadvertently deleteddlelectronic transmission.

ECF No. 21-1 at 2. Plaintiff's counsel wenttorexplain that he bekes the e-mail with the



scheduling order was inadvertently deleted begaatker than one case that he “was no longer
involved in,” “Plaintiff's counsel had no other actigases in this Court tonsider in his e-mail
inbox,” thus, “those transmissions weretinaly deleted without being openedd. Defendant
responded to Plaintiff's representation this way:
Scheer’'s counsel offers no excuse for his failure to take any action after
discovering the Scheduling Order on Mart8, 2013. First, Scheer’s counsel
inexcusably failed to request a schedgliorder modification from the Court or
notify Costco of his mistake. Next, S@r’'s counsel inexcusably waited a month
after discovering the Scteling Order on March 18, 2018 disclose Scheer’s
experts. Finally, Scheer’s counsel imperly filed Scheer’s 26(a)(2) designations
as Rule 26(e) supplemental dgstions, further demonstrating his
noncompliance with Federal Rg of Civil Procedure.
ECF No. 23 at 10 (citations omitted).
On June 5, 2013, the Court enterededer addressing Defendant’s motiardimine.
ECF No. 26. The Court agreed with thmae observations of Defendant’s counddl.at 3.
The Court noted:
Even if Plaintiff's counsel unintentionally deleted the electronic notice of the
scheduling order, once Plaintiff's coundgelcame aware of and obtained a copy
of the scheduling order, he did noifp. He knew the deadline for expert
disclosures had elapsed but he intendetkegignate experts on his client’s behalf.
He did not move for an extension of time of the scheduling order. Under these
circumstances the Court finds Plaintffbelated expert disclosures were not
substantially justified.
Id. at 3. The Court also concluded that the teel&xpert disclosures were not harmless because
Defendant’s general litigationrategy and decision to forgosignating experts was dependent
on Plaintiff’'s decision not to designate expeli.at 4. Despite these findings, the Court did
not exclude the testimony because the disputeeavedl before the dispositive motions deadline
and the case had not yetdm scheduled for triald. Instead, the Court gave Plaintiff another

opportunity to cure the harm suffered by Defendgnordering Plaintiff's ounsel to ensure that

“the reports of Mark A. Petersoil.D. and Richard T. Hughes, Pfally and completely



comply with Rule 26(a)(2)(B) and/or Rule 26(a)(2)(C)” by June 27, 20d.3emphasis in
original). The Court emphasized that “Plaintifiégslure to comply withthis directive may result
in the Court striking Mr. Hughes and/or Dr.t&®son as experts” and that “[a]ny additional
discovery conducted by Plaintiff isnited to deposing any experts designated by Defendant.”
Id. at 5 (emphasis in original).

Plaintiff supplemented her expert disclession June 26, 2013. Defendant deposed Mr.
Hughes on September 18, 2013 to clarify theesttbpatter of Hughes’s expected testimony.
The adequacy of these supplemental disclossartbe issue raised in Defendant’s motion to
strike.

2. Discussion.

A. Motion to Strike

Defendant’s motion to strike asserts thatififf violated a court order by failing to
adequately supplement the disclosures of Mightes and Dr. Peterson in compliance with Rule
26(a)(2).

Federal Rule of Civil Procedure 26(a)(2)(A) raqa litigants to disclose “the identity of
any witness [they] may use at trial to mesevidence under Federal Rule of Evidence 702, 703,
or 705.” Rule 26(a)(2)(B) fuiner requires litigants to produeeitten reports for any witness
who is “retained or specially employed to praviekpert testimony in the case” or “whose duties
as the party’s employee regulaiywolve giving expert testimony.Td. Those reports must
include:

(i) a complete statement of all opiniotie witness will express and the basis and

reasons for them; (ii) the facts or data considered by the witness in forming them;

(i) any exhibits that will be used to summarize or support them; (iv) the

witness’s qualifications, oluding a list of all pubtiations authored in the

previous 10 years; (v) kst of all other cases iwhich, during the previous 4
years, the witness testified as an ekps trial or by deposition; and (vi) a



statement of the compensation to be pardhe study and testimony in the case.
Fed.R.Civ.P. 26(a)(2)(B). Rule 26(a)(2)(C), wHéss onerous, requiresatithe disclosure of
witnesses who do not need to pdwva written report must nevertheless disclose: “(i) the subject
matter on which the witness is expected togmesvidence under FedeRale of Evidence 702,
703, or 705; and (ii) a summary thie facts and opinions to which the witness is expected to
testify.”

Rule 37(b)(2) gives teeth to a court imposeder to provide or permit discovery under
Rule 26(a)(2) by permitting a trial court to imposacans when a party fails to obey an order
to provide or permit discoverydathcock v. Navistar Int'l Transp. Cor®b3 F.3d 36, 40 (4th
Cir. 1995). Among the sanctions available,ekpress terms of Rule 37(b)(2) permit a trial
court to:

(i) direct[] that the matters embraced time order or other designated facts be

taken as established for purposes of thmacas the prevailing party claims; (ii)

prohibit[] the disobedient party fronugporting or opposing degated claims or

defenses, or from introducing designatethtters in evidence; (iii) strik[e]
pleadings in whole or in part; (iv)ast[] further proceedings until the order is

obeyed; (v) dismiss][] the action or proceegin whole or in part; (vi) render[] a

default judgment against the disobedient party; or (vii) treat[] as contempt of court

the failure to obey any order except adesrto submit to a physical or mental
examination.
Fed. R. Civ. P. 37(b)(2)(A)(i)-(vii).

In determining what sanction to impose unBele 37(b)(2), this Court is guided by
consideration of four factor$(1) whether the non-complying g& acted in bad faith, (2) the
amount of prejudice that noncompl@e caused the adversary, (3) the need for deterrence of the
particular sort of non-compliae, and (4) whether less dragtanctions would have been

effective.” S. States Rack and Fixture, Inc. v. Sherwin-Williams &@& F.3d 592, 597 (4th Cir.

2003).



i. Richard T.Hughes, P.E.

Plaintiff seeks to introduce testimony fratiighes stating that the relevant parking
barriers violated several buildimgpdes, violated the industryasidard for parking curbs, and
proximately caused Plaintiff's jaries. ECF No. 33-2 at 26.

Defendant contends that Hughes'’s repartams insufficient under Rule 26(a)(2)(B) in
several ways. ECF No. 31-1 at 6. First, Detentcargues that thepert does not adequately
explain (1) what constitutes a means of egr@jsyhat constitutes “normal” behavior when a
person is walking into a storand (3) the reasons for his opinithrat Plaintiff did not notice the
curb until it was too lateld. at 8-10. While the Court recoges that Hughes’s report would
benefit from some additional detail, the Coumat convinced that this lack of detail prevents
the disclosure from complyg with Rule 26(a)(2)(B) See Golden Nugget, Inc. v. Chesapeake
Bay Fishing Co., L.L.C93 F. App’x. 530, 536 (4th Cir. 2004) (“We agree with the district
court’s conclusion that while G theory of causation couldave been articulated more
definitively, it was generally disclosed in West’'s Expert Report . . . [and] . . . [t]hus, the district
court did not abuse its discretionallowing the testimony.”).

Second, Defendant stresses that Hughegegigon testimony, in attempting to justify
his conclusion that the parking barriers ddote a dangerous condition, relies on several
building codes that were notaluded in his expert reportd. at 4. Indeed, Hughes'’s report
relies on the International Building Code (IB@)e American Societyf Testing Materials
(ASTM) and the Americans with Disabikis Act (ADA), however, Hughes’s deposition
testimony also mentions the Building Officialsda@ode Administratortternational Building
Code (BOCA), the American National Standardstitnte (ANSI), and the International Property

Maintenance Code (IPMC). For examplehistdeposition, Hughes explained to defense



counsel that “before the International BuidiCode you had what was called the BOCA code”
and that this parking barrieogstituted “a violation of the BOC&ode at the time, and when
they adopted the IBC Code it was still in violation of it, and when the 1992 Americans with
Disabilities Act came out, it was violation of that.” ECF M. 31-4 at 38. It appears that
Hughes’s discussion of these additional codti@es at his deposition was primarily for
background purposes, but at no point does he sutiggde cannot form an opinion about the
danger of the parking barriers without relyingtba BOCA, ANSI or IPMC codes. His report
relies on the IBC, the ASTM, and the ADA, and these the code sectiotiat will be available
to him at trial to justify his conclusiorts.

Defendant next argues thatughes’s report did not disclosk af the facts and data that
he considered when forming his opinions.e8fpcally, Defendant asserts that Hughes never
disclosed how he determined that (1) Plaintiéy®s were focused on a stair tower 100 feet away
from her vehicle just before she fell; and (2 trarking barrier was 3 #iches high, 5 feet and
10 % inches long and 5 % inches wide. Hughesigskat his deposition that he obtained these
measurements from Plaintiff's counsel durantglephone call on April 17, 2013. ECF No. 31-4
at 19. He also confirmed that he did not actuakyt the site until thenorning of his deposition
on September 18, 2013. ECF No. 31-4 at 9. Hugihes did not personally collect the relevant
measurements or visit the sitatil after his report had beeompleted certainly does not help
the persuasiveness of his report. The Courtipusly informed Plaintiff that “[a]ny additional
discovery conducted by Plaintiff isnited to deposing any experts designated by Defendant.”

ECF No. 26 at 5. Thus, any information that Hugyhmy have obtained atstsite visit will not

! Defendant also argues that Plaintiff did not disclose all of the exhibits (i.e nsectibuilding codes) that were usedstipport
Hughes’s opinions in violation of Rule 26(a)(2)(B)(iii)). ECF I8&-1 at 12. This argument assumes that Hughes intends to use
these additional codes to suppos bpinions, but Hughes never makes thiaim. To be sure, Hugh will not be able to relgn

any exhibits that were not includedktirs initial or supplemental report.
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be admissible at trial. As for the reliability the measurements used by Hughes in fashioning
his report, this is an issue rif@ cross-examination at trial, bitdoes not requé the striking of
Hughes’s report iits entirety.

Next, Defendant argues that Hughes failedrtavide a sufficient case list because one
case listed the wrong jurisdiction, one case didiaba jurisdiction, and other cases provided
incomplete party names. ECF No. 31-1 atl#3-Defendant fails to state how it has been
harmed by these minor errors and, in any eveappears Defendant has since obtained the
missing case information.

Finally, Defendant asserts that Hughes failegufficiently disclose his expert fees.

Rule 26(a)(2)(B) states that axpert report must contain “a statent of the compensation to be
paid for the study and testimony in thee&sHughes'’s report, under the heading
“Compensation,” states: “$125 / Hwith no fee for initial condtation and traveling. Many past
projects completed for under $2(60Approximate cost given up front for cost containment
purposes.” ECF No. 31-2 at 9. Subseqyemaintiff produced an invoice of $2,000 for
preparing his expert report, avoice of $360 for gathering hisstiof prior court testimony, and
an invoice of $1,500 for attending Defendantéposition. ECF No. 31-5 at 1-3. Defendant
contends that Hughes's report should hageldsed how many hours Bpent preparing the
report and that he should have provided thedlinvoices prior to his deposition. ECF No. 31-1
at 14. The Court acknowledges that such inforomashould have been provided earlier, but also
acknowledges that it has since bg@eovided, and again, DefendansHailed to show that it has
suffered meaningful prejudice. The Court i$ imelined to conclud¢hat these omissions

invalidate his complianceittr Rule 26(a)(2)(B).



In sum, the Court concludes that the deficies in the report are minor and thus do not
warrant exclusion of Mr. Hughes’s testimony. ef@ourt forms this conclusion on the basis of
the four factors discussed $herwin-Williamsthe presence of bad faith, the amount of
prejudice, the need for deterrence, and whetlssrdeastic sanctions are available. 318 F.3d at
597. Here, while the Court recognizes a neatkter a disregard for court-imposed deadlines,
Defendant has failed to show thheé deficiencies in Hughes’spert were the result of bad faith
or that the deficiencies caused significantymlegje. Defendant’s motion to strike the testimony
of Mr. Hughes will be denied.

ii. Dr. Peterson

Dr. Peterson is Plaintiff's treating physiciand therefore qualifies as a hybrid fact/expert
witness. This type of withegenerally is not required to prioke a written expert report under
Rule 26(a)(2)(B). Plaintiff, however, is sti#quired to conform witiRule 26(a)(2)(C), which
requires a party to disclose “the subject nraitewhich the witness is expected to present
evidence under Federal Rule of Evidence 703, @0705; and a summary of the facts and
opinions to which the witness is expected toifyest Plaintiff had (atleast) three opportunities
to comply with this rule, but failed to do sa all three occasions. Plaintiff should have
provided the relevant information in her init@dikclosure on April 18, 2013, in her opposition to
Defendant’s motion itimine on May 13, 2013, and in her supplemental disclosure June 26,
2013. Plaintiff failed to comply despite nurnas requests from Defendant and a specific

instruction from the Court to ensure that Peterson’s report fully and completely complied

2 Defendant also claims that it suffered prejudice becausgltes unilaterally terminated his deposition after approximatgly 3.
hours,” citing a “prior obligation and/or purgged medical condition.” ECF No. 31-120. As a result, Defendant contenkatt
its “parking lot safety expert remainstiout sufficient information to fully evahte the reliability of Hughes’ undisclosed
reference material or identify and analyze the specific panisof the previously undisded building codes Hughes cited
during his deposition.ld. Plaintiff's counsel previouslyffered to “travel to Richmond (locain of defense counsel’s office), in
order to complete the deposition” and “remain[s] open to rescheduling the deposition at a time mutually convenient with
Defendant’s counsel.” ECF No. 33-1 at 9. The Court wihgDefendant leave to continue Hughes’s deposition if Defendant
chooses to do so. In the event the dejowsis re-opened, Defendant will be autkzed to elicit furthetestimony from itown
experts to respond to any new information offered by Hughes.
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with Rule 26(a)(2)(C). ECF No. 26 at 4. Pldimaintains the mistaken belief that, simply
because she provided Defendant with her medezairds, she has somehow, in her words,
“provide[d] Defendant with a thorough summary of the content oPBterson’s upcoming
expert testimony” and “providecbmplete information reganay Ms. Scheer’s injuries and
course of treatment, as well as Dr. Petersomelosions regarding said injuries and treatment.”
ECF No. 31-3 at 3. Rule 26(a)(2)(C) is clearwas the Court’s Order to fully and completely
comply with said rule: the “disclosure mssate the subject matter on which the witness is
expected to present evidence . . . and a summdhgdécts and opinions tehich the witness is
expected to testify®
Having concluded that Plaintiff failed to compvith Rule 26(a)(C) in violation of
this Court’s Order, the Court must determihe appropriate sanction. Again, in determining
what sanction to impose under Rule 37(b)(d% @ourt is guided bgonsideration of four
factors: “(1) whether the non-comgpg party acted in bad faith, Y2he amount of prejudice that
noncompliance caused the adversary, (3) the foeatbterrence of the particular sort of non-
compliance, and (4) whether less drastic sanctiamgd have been effective.” 318 F.3d at 597.
First, the Court finds that Plaintiff acted in bad faith because of the pattern of indifference
for the rules of discovery andalauthority of this Court’In such cases, not only does the

noncomplying party jeopardize his her adversary’s case bycsundifference, but to ignore

3 In Plaintiff's opposition to Defendant’s motion to strike, simalfiy attempts to comply with Rule 26(a)(2)(C), well over one
year past the actual deadline of A8, 2013 to provide such information:

The subject matter and summary of Beterson’s expected testimony is the following: Mark A. Peterson,
M.D. will testify regarding the injuries sustained the Plaintiff, the surgery performed and the continuous
medical treatment she received until her release from medical care after reaching maximum medical
improvement for the injuries. Dr. Peterson will testifiat the injuries sustained by the Plaintiff were as a
result of her fall in the parking lot at the Defendant’s business location on the date alleged. He will also
testify that that [sic] all the costssociated with the Plaintiff's medicaieatment were fair and reasonable

for this type of injury.

ECF No. 33-1 at 8.
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such bold challenges to the district court’s poweuld encourage other litigants to flirt with
similar misconduct.”Nat’l Hockey League v. Metro. Hockey Club, @27 U.S. 639, 643
(1976);Wilson v. Volkswagen of Am., In661 F.2d 494, 504 (4th Cir. 1978). Here, the Court
gave Plaintiff a specific order to fully and colaely comply with Rule26(a)(2)(C). Despite
this order, Plaintiff failed to provide evencursory description of Dr. Peterson’s proposed
testimony.

As to the second element, prejudice, Riéis dilatory condwet has prejudiced
Defendant by unnecessarily delayiigcovery and the adjudication of this matter. On June 5,
2013, the Court previously determined that Riiis belated expert diclosures were “not
harmless” because Defendant “forewent deposindpr.. Peterson . . . and allocated its time and
financial resources toward preparing for Sclsegeposition and for summary judgment.” ECF
No. 26 at 4. Moreover, Plaintiff still has natlicated whether Dr. Peterson will testify that
Plaintiff sustained permanent injuries from Fal or whether she will require future medical
treatment as a result of the incident. Thus, Bdd@t is left to speculate whether the risk of
Plaintiff's permanent injury claim would justithe expense of deposing Dr. Peterson or justify
retaining its own medical expert.

As to the third factor, detegnce, it is clear that suchdncompliance . . . stalling and
ignoring the direct orders dfie court with impunity . . . must obviously be deterrellliit. Fed.
Sav. & Loan Ass’n v. Richards & Assq&y 2 F.2d 88, 93 (4th Cir. 1989).

Finally, the Court finds that t@rnative sanctions would begiifiective in deterring future
disrespect for the judicial systenThe Court previously warneddtiff that failing to comply
with Rule 26(a)(2)(C) may resutt the Court striking Dr. Petava as an expert. The Court

cannot allow Plaintiff to continually disobeyoGrt orders and continlia prejudice Defendant’s
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ability to litigate this caseThus, striking Dr. Petersonéxpert testimony is warrante&ee
Meredith v. Int'IMarine Underwriters Case No. GLR 10-837, 2012 WL 3025139 (D. Md. July
20, 2012) (granting a motion to strike an exmEsignation under Rule 37(b)(2) because of a
pattern of indifference for the les of discovery, dilaty conduct that resulted in prejudice to the
opposing party, a need for deterrence, and a failucentgply with specifianstructions issued by
the Court).

B. Summary Judgment

Pursuant to Rule 56(c) of the Federal Ruwé Civil Procedure, summary judgment is
appropriate “if the pleadings, plesitions, answers to interrogaes, and admissions on file,
together with the affidavits, if any, show that #& no genuine issue as to any material fact and
that the moving party is entitled podgment as a matter of lawAnderson v. Liberty Lobby,

Inc., 477 U.S. 242, 247 (1986). “For purposes of surgmatgment, a fact is material if, when
applied to the substanavaw, it affects the outoee of the litigation.” Nero v. Baltimore Cnty.,
MD, 512 F. Supp. 2d 407, 409 (D.Md.2007) (cithwgderson477 U.S. at 248). “Summary
judgment is also appropriate wharmarty ‘fails to make a shamwg sufficient to establish the
existence of an element essential to thatyfsadase, and on which that party will bear the
burden of proof at trial.””Laura Campbell Trust v. John Hancock Life Ins.,dd.1 F.Supp.2d
606, 609 (D. Md. 2006) (quotingelotex Corp. v. Catretd77 U.S. 317, 322 (1986)).

A party opposing a properly supported motionsummary judgment bears the burden of
establishing the existence of angae issue of material facAnderson477 U.S. at 248-49.
“When a motion for summary judgment is mad®l supported as provided in [Rule 56], an
adverse party may not rest upon the mere allegsitbr denials of the adverse party’s pleading,

but the adverse party’s responisg affidavit or as otherwise praléd in [Rule 56] must set forth
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specific facts showing that there is a genuine issue for tigdrtrand v. Children’s Homet89

F. Supp. 2d 516, 518 (D. Md. 2007) (citing Fed. R. €i56(e)). “The facts, as well as the
justifiable inferences to be drawn therefrom, maesviewed in the light most favorable to the
nonmoving party.”ld. at 518-19 (citindMatsushita Elec. Indus. Co. v. Zenith Radio Co#35

U.S. 574, 587-88 (1986)). “The court, howeweannot rely upon unsupported speculation and it
has an affirmative obligation to preveattually unsupported claims and defenses from
proceeding to trial.”ld. at 519 (citing~elty v. Graves—Humphreys C818 F.2d 1126, 1128

(4th Cir.1987)).

Here, Defendant first argues that sumnjadgment is warrantebecause Plaintiff
cannot prove that she actuatfipped on a parking barrier. Bmdant points to Plaintiff's
testimony where she states: “I'm assuming | tripped over one of the parking stops” because
“[t]hat was the only thing that vBeanywhere near where | wasvdrere | landed, that was raised
off the ground.” ECF No. 41-1 at Defendant fails to note, howeyéhat in the next two lines,
in response to defense counsel’s question “dokyaw what you tripped on?” Plaintiff replied:
“It was a parking stop.ld. Plaintiff also responded “Yesgliess” to the question “As we sit
here today, do you know that the parking stophsat you tripped over? ral explained that “I
had tripped and I—and | saw thhts obstacle was there and satth what made me reach the
conclusion.” Id. At the very least, this testimony dsliahes a genuine isswf material fact
regarding whether Plaintiff pped over a parking barrier.

Defendant next contends tHigintiff failed to establish #t Defendant tdconstructive
notice of the alleged improper lighting in the parking lot. EQEF4L at 9. It is not necessary
for the Court to resolve this issue at thisdinRegardless of whether the parking lot had

deficient lighting and regardles$ whether Defendant was awaof this alleged deficiency,
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Plaintiff has generated a jury issue on whethep#rking barriers “were placed and situated in
such a fashion by Costco as to create an unsaf#iton to thwart the safiagress and egress of
its business invitees.” ECF No. 2 at 2; EC& M2 at 5. Plaintiff testified that the parking
barrier

was in a place where you wouldn’'t expeéotsee such dividers. | know the

custom in that particular store whererth are places to return carts are blocked

off with metal and — so you know not tealk there, but thre wasn’t anything

above the ground indicating thatea was to be divided offit was just in a row

of parking spaces and | wasexpecting [it].
ECF No. 45-1 at 8. Indeed, pices of the disputed area indiedhat the relevant parking
barriers were located in an area between twkipg spaces and were situated parallel to the
lines on the sides of the parkisgaces and perpendicular to thesmdrawn at the front of the
parking spaces. As stated by Plaintiff, “I daihink you would expect teee concrete dividers”
in this location because “they are usuallyyated] to stop you from going over your space when
someone is parking opposite you” but “these paylstops . . . were among the parking spaces
facing parallel tahe spaces.’ld. at 8-9. This testimony createge@nuine issue of material fact
as to whether Defendant had constructive natfae dangerous condition on its property related
to the placement of the parkj barriers, regardless of thikeged deficiency in lighting.
Moreover, this genuine issue of material fexists independent of Hughes’s expected expert
testimony. While Hughes’s testimonyay be necessary to prove thelation of a statute, a jury
could reasonably conclude, Wwitut the benefit of expert ta@siony, that the parking barriers
constituted a dangerous catimh on Defendant’s propertyBriggs v. Cochranl? F. Supp. 2d
453, 461 (D. Md. 1998Exxon Mobil Corp. v. Fordg433 Md. 426, 490 (2013) (“It is well

established that expert testimasynot required on matters which the jurors would be aware

by virtue of common knowledge.”).
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Defendant next asserts tidaintiff cannot recover becauttee parking barrier was an
open and obvious hazard. “An owner owes a duty to an invitee to warn of known hidden
dangers, not open or obvious oneRamseur v. United States87 F. Supp. 2d 672, 684 (D.

Md. 2007) (citingYaniger v. Calvert Bldg. & Constr. Gd.83 Md. 285, 288 (1944)).
Specifically, Defendant contentisat the barriers were opendaobvious because (1) Plaintiff
was wearing her glasses; (2) the barriers Wweaght yellow, which contrasted with the black
pavement; (3) there was some natural light filtgiinto the parking area; and (4) subsequent to
her fall, Plaintiff was able to locate a loaiamond among other debris, which indicates that
lighting was not an issue. ECF No. 41 at 11-TBese proposed facts ddlétto show that the
placement of the parking barriers was an open and obvious condition. Even assuming all of
these facts to be true, a reasoagbty could still conlude that the parking barriers, which were
“in a row of parking spaces” and not locatediplace where “you wouldkpect to see concrete
dividers,” were not an aggm and obvious hazard.

Defendant relies oGellerman v. Shawan Rd. Hotel Ltd. P’shipF. Supp. 2d 351 (D.
Md. 1998) to support its argument that the payliarriers were an open and obvious condition.
In Gellerman the plaintiff tripped over an expansimint located in a small space between a
curb and a sidewalkid. at 353. The Court concluded thas ‘@ matter of law, the condition of
the curb/sidewalk joint on defendants’ premises was open and obvidust’354. However, as
this Court previously concluded Fayne v. Wal-Mart Stores, In€Case No. SAG 10-2241, 2011
WL 6738501 (D. Md. Dec. 21, 2011), the factsGallermanare dissimilar from a typical trip
and fall case. ThBayneCourt noted:

Gellerman involved a plaintiff who tripped over a small space in the joint

between a curb and a sidetalln ruling that the conditioof the sidewalk on the

defendants’ premises was open and obvious as a matter of laBelleeman
court relied on several caseswhich a variety of courteeld that irregularities in
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sidewalks and pavement were commamough that they constitute open and
obvious conditions for which a landowner has no duty to warn pedestrians.
Unlike the sidewalk at issue (Bellerman,there appears to be no legal consensus
in Maryland as to whether conditions dieg uneven or unstable surfaces in in-
store walkways are open aaldvious as a matter of law.

Id. at *3 (internal citations omitted). TheayneCourt emphasized that whether a store
knowingly creates a dangerous condition or whedhaustomer exercises a reasonable degree of
care are questions most commonly reserved for finders oflthct *2. The Court also
recognized that “Maryland courtgpically deny summary judgment motions in cases in which a
store patron fell as a result @fh obstacle known to or created by store employdds(titing
Tennant v. Shoppers Food Warehouse MD. Cdijb Md. App. 381, 394-95 (1997) (“[I]t is for
the jury to decide whether, in the first instan[a grocery store chain] created a dangerous
situation [when its employees left a pile of cabblegeres and an empty crate in an aisle] . . .
[T]he jury must also determine if [the pl&ff] negligently failed to appreciate the unsafe
conditions”);Diffendal v. Kash & Karry Service Corpi4 Md. App. 170, 178 (1988) (summary
judgment inappropriate in a case in which the pifiitnipped over an L-cart left in an aisle of
defendant’s supermarkeGQhalmers v. Great Atlantic & Pacific Tea C&72 Md. 552, 558

(1937) (“Whether under the circumstances facgry store’s] conduct iplacing the box in the
aisle, or permitting it to remain there, was astent with due care, was peculiarly a jury
guestion. Nor . . . can it be said as a mattéawfthat the plaintiff was guilty of contributory
negligence.”)).

Finally, Defendant argues that Plaintiffaarred from recovery because of her own
contributory negligence. ECFAN41 at 14. Defendant assertat Plaintiff was negligent
because she chose to park on the lower level of the parking deck instead of the upper level,
which was presumably more illuminated and admittedly more familiar to PlailttiffThe

Court cannot hold as matter of law that Plaintifsweegligent simply for choosing to park in the
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lower level of the parking deck. While it may have been darker and less familiar to Plaintiff,
whether Plaintiff's conduct was reasonable undecitoeimstances is a factual question best left
for the jury to decide.
3. Conclusion.

The Court will grant Defendant’s motion to strike as to Dr. Peterson, deny its motion to
strike as to Mr. Hughesnd deny Defendant’s motidar summary judgment.

A separate order Wibe entered.

Date: July 29, 2014 Is/
WILLIAM CONNELLY
United States Magistrate Judge
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