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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

JOSE R. REYES, pro se
Plaintiff
Civil No. PJM 12-3798

V.

BANK OF AMERICA, N.A., et al.

* ok Xk ok x F kX

Defendants

MEMORANDUM OPINION

Jose R. Reyegyo se has sued Bank of America, N.A. (“BANA”); Bank of New York
Mellon (“BONY?); Mortgage Electronic Registtian Systems, Inc. (‘MERS”); American Bank,
F.S.B. (“American Bank”); and Gregory D’Arctrustee, alleging eiglseparate causes of
action. BANA, BONY, and MERS have filed a Motion to Dismiss [Paper No. 6]. For the
following reasons, the COUBRANTS, as to all Defendants, servadd unserved, the Motion to
DismissWITH PREJUDICE as to Count 8 and/I THOUT PREJUDICE as to all other
counts.

l.

Although the Complaint providedtle factual detail, the Court has pieced together what
appears to be the gist of the complaint freemious documents filed in this case.

On or about October 11, 2006, Reyes purchasesidential propgy at 3523 Moylan
Drive, Bowie, Maryland, with a loan from American BahkAccording to the Deed of Trust,
American Bank was the lender,&gory D’Arco was designated #ee trustee of the Deed of

Trust, and MERS was designated as theineenfor American Bank. According to an

! Although the Complaint alleges that the property wastmsed on or about October 11, 2006, the Deed of Trust
attached as Exhibit A to the Defendants’tida to Dismiss is dated October 19, 2007.

Dockets.Justia.com


http://dockets.justia.com/docket/maryland/mddce/8:2012cv03798/224110/
http://docs.justia.com/cases/federal/district-courts/maryland/mddce/8:2012cv03798/224110/11/
http://dockets.justia.com/

Assignment executed August 26, 2011, MERS assigihéd aght, title, andnterest in and to

the Deed of Trust to BONY. The Assignmevrds recorded in the land records of Prince
George’s County. Defendants represent that BANA is theviier of the loan. Reyes alleges he
made timely payments on the underlying loan, but that Defendants misapplied his loan
payments. He further alleges that a dispute easts the payments he received credit for, the
amount still due from him, and the identity of theitgrentitled to enforce the Deed of Trust.

Reyes filed the present action on Decen#¥®r2012, seeking damages in the amount of
$30,000, an accounting, and declanat@lief. He posits eight causes of action against all
Defendants: negligence (Count 1gdd (Count 2), an accounting (Count, ®reach of contract
(Count 4), restitution for unjust enrichmeno{@t 5), a right foguiet title (Count 6),
declaratory relief (Count 7), arwiblation of the Fair Debt Qlection Practices Act (“FDCPA”)
(Count 8). The FDCPA claim is the orfgderal cause of action in the case.

The Motion to Dismiss was filed by BANABONY, and MERS. American Bank and
D’Arco have not joined in the Motion, but therenis evidence that either has ever been served
with process.

.

In evaluating a Rule 12(b)(6) motion to dissiithe “court acceptd avell-pled facts as
true and construes these facts in the ligbst favorable to the plaintiff . . . RNemet Chevrolet,
Ltd. v. Consumeraffairs.com, In&91 F.3d 250, 255 (4th Cir. 2009) (citations omitted).

However, the Court need not accept as true “legatlusions, elements of a cause of action, and

2 Although the Complaint alleges that American Bankgaesi the Note and Deed of Trust on or about November

28, 2011, the Assignment from MERS attached as Exhibit B to Defendants’ Motion to Dismiss sholes that
Assignment was executed on August 26, 2011.

* This claim was labeled as Count 4 in Reyes’ Complaint; however, there was no Count 3. The Motion humbered
the Counts 1 through 8, rather than following the Complaint’s numbering. The Court has adopted the Motion’s
numbering.



bare assertions devoid of further factual enhancemdaht. There must be “more than an
unadorned, the-defendant-unlawfully-harmed-me accusatisiitroft v. Igbal556 U.S. 662,
678 (2009) (citingBell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)). The factual
allegations must state a claim fetief that is plausible, mearg they must “permit the court to
infer more than the mere possibility of miscondudgbal, 556 U.S.at 679.

Complaints filed bypro seplaintiffs are “to be lilerally construed and@o secomplaint,
however inartfully pleaded, must be held to lesmgent standards théormal pleadings drafted
by lawyers.” Erickson v. Parduss51 U.S. 89, 94 (2007) (citations omitted). Nonethelegs) a
secomplaint must at least meet a minimal threshold of plausibility.

[1.

Congress enacted the FDCPA “to elimindtesave debt collection practices by debt
collectors.” 15 U.S.C. § 1692(e). The FDCPA de#§ a debt collector asperson or entity
“who regularly collects or attempts collect, directly or indectly, debts owed or due or
asserted to be owed or due another.” 15 U.$1592a(6). “As a gendnaatter, Creditors are
not subject to the FDCPA.Maguire v. Citicorp Retail Services, Ind47 F.3d 232, 235 (2nd
Cir. 1998);seel5 U.S.C. § 1692(a)(6). It is well-fet law that creditors, mortgagees, and
mortgage servicing companies are not debt calis@nd are statutorigxempt from liability
under the FDCPAScott v. Wells Fargo Home Mortgage 826 F. Supp. 2d 709, 717 (E.D.
Va. 2003)aff'd, 67 F. App’x 238 (4th Cir. 2003).

The short of the matter is that Defendants are not “debt collectors” subject to liability
under the FDCPA. Reyes alleges that he hasgibstims due. There is no evidence that the
loan was in default when it was assigned to BONY and when BANA became the servicer. Here,

BANA, BONY, and MERS were at all relevant timasting as creditorsna mortgagees seeking



to collect a duewed to themselvesot to a third party; hee, they do not fall under the
definition of “debt collector.” The same apg@ito Defendants yet to be served, American Bank
and D’Arco.

In any event, the Complaint fails to prdeifactual allegationthat would support a
finding that the Defendants engagedn act prohibited by the FDCPA. Reyes alleges that all
Defendants violated the FDCPBy illegal and improper acts, to wit, asking, demanding,
soliciting, threatening ahoppressively, wrongfully seeking feums in payment of a debt not
established nor proved and not dwevalidated by means prohiéd by the language within the
FDCPA, inclusively.” These labels and corsitins, without any faatl allegations, do not
support a plausible claim for relief.

Reyes fails to state a claim upon whichefecan be granted under the FDCPA.

V.

The FDCPA claim is the only federal gties to give the Court subject matter
jurisdiction over this casand jurisdiction cannot be based on diversity since both Reyes and
several Defendants are residents of MarylaBecause Reyes has failed to state a claim under
the FDCPA, the Motion to Dismiss will be grantsito that claim. TénCourt need not await
service upon them, but, for the same reasons, isudlspontelismiss that claim as to American
Bank and Gregory D’Arco.

Counts 1 to 7 are governed by state lawithwhe FDCPA claim out of the case, the
Court chooses not to exercise supplemguatadiction over those remaining countSee28
U.S.C. 8§ 1367(c) (“The dirict courts may decline to exeseisupplemental jurisdiction over a
claim .. .if... the district court hassdiissed all claims over which it has original

jurisdiction.”); Arbaugh v. Y & H Corp546 U.S. 500, 514 (2006) (“[W]hen a court grants a



motion to dismiss for failure to state a fedadaim, the court generally retains discretion to
exercise supplemental jurisdiction, pursuan28 U.S.C. § 1367, over pendent state-law
claims”). Accordingly, except as to the FDCPduat, which is being dismissed with prejudice,
the remainder of the Complaint will be dismiss@thout prejudice as to all Defendants. Reyes
may choose to re-file in state court but, ath®remaining counts, without ruling on the matter,
the Court strongly suggests that Reyes consult avithttorney before proceeding further.
V.
For the foregoing reasons, Moving DefendaMstion to Dismiss [Paper No. 6], as to

all Defendants, served or unserved>;RANTED WITH PREJUDICE as to Count 8, the

FDCPA count, andVITHOUT PREJUDICE as to all other counts.

/s
PETER J.MESSITTE
UNITED STATESDISTRICT JUDGE

November 8, 2013



