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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

RUBY DEE THOMAS

V. Civil No. JKS 13-326

* % % *

PRINCE GEORGE’'S COUNTY, MARYLAND *

*

MEMORANDUM OPINION

Presently pending is Defendant’s Motilmn Summary Judgment. ECF No. 17. The
issues have been fully briefadd no hearing is necessaeel.ocal Rule 105.6. For the
reasons set forth below, Defemdia motion will be granted.

1. Procedural History.

On January 30, 2013, Plaintiff filed a oreuat complaint alleging that Defendant
retaliated against her for engaginghe protected activity of fitig a discrimination charge with
the Prince George’s County Human Relati@asnmission (the Commission). ECF No. 1.
After Plaintiff was deemed to be proceedprg se ECF No. 11, the parties jointly consented to
proceed before a United States Magistrate Judie- Nos. 13 and 16. Defendant then filed the
pending motion.

1. Background.

The following facts are either undisputed ag aonstrued in the liglmost favorable to
Plaintiff. In 1998, Plaintiff, Ruby Dee Thomadegan her employment with Defendant, Prince
George’s County, as a “Clerk Typist I/1l.” EQ¥0. 17-1 at 4; No. 19 dt. Plaintiff worked in
the Bulky Trash Collection division within ti&ounty’s Department of the Environment (the

Department). In 2005, the Department restructured several positions within the Bulky Trash

! When Plaintiff began her employment, her name was RubyfieBa She currently usessthame Ruby Dee Thomas. ECF
No. 20 at 2.
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division as part of an agencyige reorganization. According to an audit conducted prior to the
reorganization, Plaintiff's duties we consistent with the dutie$ a General Clerk 11l and thus,
during the reorganization, Plaiffis position was reclassified &m a Clerk Typist I/ll to a

General Clerk lll. ECF No. 17-2 at 3; No. a04. “Plaintiff was tk Senior Employee during

the reallocation and 10% salangreases were given to the two Caucasian employees, not the
one Black employee — the Plaintiff.” ECFONL9 at 2. Defendant does not dispute that
employees who were previously classified &eaeral Clerk Il received a 10% increase in pay
when they were reclassified to General Klgr. This occurred, according to Defendant,
because, during the audit, it was determined that employees who were classified as General
Clerk 1l were also performing the duties of the General Clerk Ill, andti*falid not receive a
pay increase because the Clerk Typist Il posishe occupied was already in a comparable
grade with the General Clerld position. ECF No. 17-2 at 3. €lparties agree that Plaintiff

was the highest paid General Clerk Il within Biky Trash Collection Sé¢ion at that time of

the agency reorganization, eweithout an increase in payd.; ECF No. 20 at 7.

In December 2006, Plaintiff filed a discrimii@an charge against Defendant with the
Commission alleging race and agjecrimination as well as retaliation. ECF No. 1 at2. The
charge was dismissed as untimely by the Egugployment Opportuty Commission (EEOC)
on February 1, 2007. ECF No. 1 at 2.

In February 2007, July 2007, November 20874 April 2010, Plaintiff’'s supervisor
submitted Plaintiff’'s name for promotion to t@eneral Clerk IV position, but Plaintiff was not
promoted. ECF No. 20 at 9; ECF No. 20-14 &G No. 17-2 at 3. On June 15, 2010, Plaintiff
filed a new EEOC charge claiming that Defendataliated against hén denying the April

2010 promotion. ECF No. 20 at 9. The Corssion was “unable to conclude that the



information obtained establishe®lations of the statute$.”"ECF No. 1 at 3.

2. Standard of Review.

Pursuant to Rule 56(c) of the Federal Ruwé Civil Procedure, summary judgment is
appropriate “if the pleadings, plesitions, answers to interrogaes, and admissions on file,
together with the affidavits, if any, show that #& no genuine issue as to any material fact and
that the moving party is entitled jodgment as a matter of lawAnderson v. Liberty Lobby,

Inc., 477 U.S. 343, 347 (1986). “For purposes of surgmatgment, a fact is material if, when
applied to the substanévaw, it affects the outoee of the litigation.” Nero v. Baltimore Cnty.,
MD, 512 F. Supp. 2d 407, 409 (D. Md. 2007) (cithrgderson477 U.S. at 248). “Summary
judgment is also appropriate wharparty ‘fails to make a shang sufficient to establish the
existence of an element essential to thatfsmdase, and on which that party will bear the
burden of proof at trial.”Laura Campbell Trust v. John Hancock Life Ins.,dd1 F. Supp. 2d
606, 609 (D. Md. 2006) (quotingelotex Corp. v. Catretd77 U.S. 317, 322 (1986)).

A party opposing a properly supported motionsummary judgment bears the burden of
establishing the existence of angae issue of material facAnderson477 U.S. at 248-49.
“When a motion for summary judgment is madel supported as provided in [Rule 56], an
adverse party may not rest upon the mere allegsidr denials of thadverse party’s pleading,
but the adverse party’s responisg affidavit or as otherwise praléd in [Rule 56] must set forth
specific facts showing that there is a genuine issue for tigdrtrand v. Children’s Homet89
F. Supp. 2d 516, 518 (D. Md. 2007) (citing Fed. R. €i56(e)). “The facts, as well as the
justifiable inferences to be drawn therefrom, maesviewed in the light most favorable to the

nonmoving party.’ld. at 518-19 (citingMatsushita Elec. Indus. Co. v. Zenith Radio Co#g5

2 Some of the facts presented in Plaintiff’'s brief have not been inthesause they relate oritya discrimination claim aan
alleged failure to follow union grievance procedur4aintiff's complaintalleges only retaliation.

3



U.S. 574, 587-88 (1986)). “The court, howewaannot rely upon unsupported speculation and it
has an affirmative obligation to preveattually unsupported claims and defenses from
proceeding to trial.”ld. at 519 (citingFelty v. Graves-Humphreys C&18 F.2d 1126, 1128 (4th
Cir. 1987)).

Plaintiff is currently proceeding agpao selitigant. “Althoughpro selitigants are to be
given some latitude, the abosandards apply to everyoneSmith v. Vilsack832 F. Supp. 2d
573,580 (D. Md. 2011). “Thus, as countsve recognized peatedly, even pro separty may
not avoid summary judgment by relying on bald assertions and speculative argurttents.”
(citations omitted).

3. Discussion.

Defendant argues that summary judgmemasranted because (1) Plaintiff's June 2010
retaliation claim is untimely ith regard to the Februa®007, July 2007, and November 2007
requests for promotion; (2) there is no temporal proximity, and thus no causal connection,
between Plaintiff’'s 2006 charge of discriminatiand the April 2010 denial of a promotion; and
(3) in any event, the County’s budgetary constrgualifies as a legitiate, non-discriminatory
reason for the promotion being denied. BXGK 17 at 5-7. Plaintiff responds that her
discrimination claim was timely because she natsaware of the tiee 2007 promotion requests
until 2010, and Defendant’s justification of budgeteopstraint is invalidbecause the constraint
only applied to certain emplegs. ECF No. 20 at 9, 11.

A Title VII plaintiff “may defeat a defedant’s motion for smmary judgment and
establish a claim for intentional race, sex, a digcrimination or retation through either the
‘mixed-motive’ or ‘pretet’ methods of proof.”Kess v. Mun. Employees Credit Union of

Baltimore, Inc, 319 F. Supp. 2d 637, 643 (D. Md. 2004). “Under the mixed-motive method, a



plaintiff avoids summary judgment by introducindfsaient direct or ciremstantial evidence for
a reasonable jury to conclutigat an impermissible factactually motivated an adverse
employment decision.Id. Plaintiff has not presented adyect or circumstantial evidence
showing that race actually motivated an adverse employment decfssoordingly, Plaintiff's
claim will be analyzed using the “pretext” methodology.

Under the traditional “pretexthethod of proof, a plaintiff égblishes her claim using a
burden-shifting frameworkMcDonnell Douglas Corp. v. Greedll U.S. 792, 802-05 (1973).
To survive summary judgment under this scheRaintiff must demonstrate (1) that she
engaged in protected conduct, (2) that she sedfan adverse action, and (3) that a causal link
exists between the protected conduct and the adverse astiath v. Vilsack832 F. Supp. 2d
573, 585 (D. Md. 2011) (citations omitted). Oncattthallenge is met, the burden shifts to
Defendant to provide a non-discriminat@yplanation for the adverse actidd. If Defendant
does so, then the burden shifts back to Plaintifhtow that the proffered reason is pretextual.
Id.

A. Timeliness of Plaintiff's Retaliation Claim.

Plaintiff's claim is untimely as to the promion denials occurring in 2007. The protected
activity cited by Plaintiff is the lodging @ discrimination complaint in December 2006. ECF
No. 17-4. Title VII, the bsis of Plaintiff’'s claim, requires a chyge to be filed within 300 days of
the alleged discriminatory act. 42 U.S.C. § 20@{e). Plaintiff did nofile her charge until
June 15, 2010, far more than 300 days after the 200ans. Plaintiff's @im is thus untimely

as to those actionssoble v. Univ. of Maryland72 F. Supp. 1509, 1512 (D. Md. 1983).



Plaintiff asserts that heraim should be considered timely because she was not timely
aware of the 2007 promotion requests. ECF NatZD However, in her deposition Plaintiff
testified that she “knew every time that [Ms. Larman] submitted” a recommendation for her
promotion. ECF No. 26-1 at 4. She reiterateat “in 2007 | did know, because [Ms. Larman]
said she was submitting itfd. at 5. Plaintiff cannoéxcuse the delinquency of her filing based
on a lack of notice.

Plaintiff also contends th&lefendant’s conduct was contous in nature and thus the
time period in which she may filger retaliation claim should helled. ECF No. 1 at 3; ECF
No. 20 at 11. Title VIl recognizes that centaiolations, once commenced, are continuing in
nature, and in such a scenario, plaintiffs filencharges at any time up to 300 days after the
violation ceasesUnited Air Lines, Inc. v. Evangd31 U.S. 553, 561 (1977). However, this is not
such a case. I8oble v. Univ. of Maryland72 F. Supp. 1509 (D. Md. 1983), the court held that
“plaintiff's claim of discrimination in denial gpromotion arose each time she was denied the
promotion, and, because of this, the [earliEgision not to recommend the plaintiff for
promotion [wa]s barred as the subject of a Title VIl claind’at 1516. The court emphasized
that “[w]hile the plaintiff hagontinued her efforts to obtairpeomotion, continuing efforts does
not mean that a continuingplation is present.”ld. The court accordingly dismissed the claim
arising from the earlier denial of promotion. Thensaesult is warranted here with regard to the
2007 promotion requests. The claim is tiynehly as to the 2010 promotion request.

B. A Prima Facie Retaliation Claim: Establishing a Causal Link.

Having eliminated the 2007 promotidenials from consideration, the court will
consider whether a causal link d@gibetween the 2006 charge adaimination and the denial of

the April 2010 request for a promotion. Ordinarily there must be “some degree of temporal



proximity to suggest a causal connectio@dnstantine v. Rectors & Visitors of George Mason
Univ., 411 F.3d 474, 501 (4th Cir. 2005). A lengtimge lapse between the protected activity
and the alleged adverse action often negatgsndierence that a causal connection exists
between the twoMurphy-Taylor v. Hofmanm68 F. Supp. 2d 693, 720 (D. Md. 2013).
“Although the Fourth Circuit has not set a clianit for ‘close temporal proximity,’ it has
required other evidence of disminatory animus when the interval between protected activity
and the adverse action isgreat as seven monthsl’ee v. Safeway, IndNo. RDB 13-3476,
2014 WL 4926183, at *12 (D. M Sept. 30, 2014) (citinigettieri v. Equant InG.478 F.3d 640,
650 (4th Cir. 2007))see alsd?ascual v. Lowe’s Home Centers, Int93 Fed. App’x. 229, 233
(4th Cir. 2006) (concluding that a lapse ofetlato four months between the protected activity
and the alleged retaliation “is too long to é$ith a causal connection by temporal proximity
alone”). Here, the 2010 promotion denial occurredentiban three years after Plaintiff filed her
2006 charge of discrimination. This time gap is too long to establish a causal connection
between Plaintiff’'s discrimination charged Defendant’s refusal to promotgee Hawkins v.
Leggett 955 F. Supp. 2d 474, 488 (D. Md. 2013) (“Temporal proximity of six months, however,
is insufficient to state prima faciecase of causation.”).

Plaintiff also points to théacts that (1) she had beemployed by Defendant for seven
years when her Department wastractured, (2) she was the meshior employee of all of the
clerks, and (3) she was the only clerk respdadir performing supervisory duties such as
documenting time sheets, producing weekly repamtstraining new staff, as evidence that she
should have received an increase in pay. ddpervisor, Karen Larman, confirmed that she
requested a promotion for Plaintiff “because wham out of the office [Plaintiff] acts as the

Lead Clerk.” ECF No. 20-22 at 3. This evideridee much of Plaintiff’'s evidence, may have



been relevant to a discrimination claim, ks not relevant to this retaliation clafn.
C. Evidence of a Legitimate Non-Dscriminatory Justification.

Even if Plaintiff had successfully raisadgpresumption of retaliation, Defendant has
satisfied its burden of providing a legitimate non-discriminatory reason for denying
Plaintiff's requests for promotion, namely, thia¢ Department was restricted by a budgetary
constraint. See Eduardo Vazquez v. Maryland Port Adn@i87 F. Supp. 517, 522 (D. Md.
1995) (concluding that budgetazgnsiderations, staffing aradher operational requirements
constituted legitimate, non-discriminatory reaséor denying a request for training and were
necessary for effective business adminigirg. Jenise Anthony, the human resources
officer for the Department, stated in an d#vit that Plaintiff was not promoted to the
General Clerk IV position in February 2007, July 2007, November 2007 or April 2010 “due
to budget constraints imposed by the CounBffice of Management and Budget.” ECF
No. 17-2 at 3. Ms. Anthony affirmed that “ethCounty employees within [the Department]
were also submitted for promotion in Felry 2007, July 2007, November 2007 and April
2010” and “[lJike Mrs. Thomas, none of thosmployees were [sic] promoted due to budget
constraints imposed by the County’s OfficeMdnagement and Budget.” ECF No. 26-2 at
2. “In fact, all requests frommployees involving fiscal salary adjustments, promotions,
etq.; were held in abeyance due to the fismaistraints imposed by the County’s Office of
Management and Budgetld. at 3. Plaintiff has offered nevidence to rebut Ms. Anthony’s

assertions or otherwise shdomat the claimed budgetary corasit is actually a pretext for

3In any event, the fact that Plaintiffff@med extra duties does not give rise to an inference of unlawful retaliation.
In Okoh v. Univ. of Maryland E. Shqr€ase No. AW 08-1855, 2010 WL 118367 (D. Md. Jan. 7, 2010), the

plaintiff claimed that she did no¢ceive a promotion on account of nece and was qualified for the position

because she had essentially been performing it for over geaesn Despite this alletyan, the court held that

plaintiff failed to sufficiently allege that the denial of her promotion gave rise tafarence of unlawful

discrimination. Id. at *5. Here, Plaintiff's assertion that she performed extra duties does not create a genuine issue
of material fact relating to whether Defendant retaliatgainst her for filing her 2006 discrimination claim.



retaliation? The fact, if correct, that Plaintifias asked to train two Caucasian employees
in 2006, ECF No. 20 at 5-6, is not relevaaetéuse it is remote in time and because these
employees are not shown to have occupmtparable positions. Thus, Defendant’s
justification for denying Plaintiff 22010 promotion request remains unopposed.
4. Conclusion.
The Court will grant Defendant’s motion for summary judgment.
Date: January 23, 2015 IS/

Jillyn K. Schulze
United StatedMagistrateJudge

* Plaintiff's assertion that the budgetaonstraints were “only for certain employees,” ECF No. 20 at 11, is mere
opinion, unsupported by any evidence.



