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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

MALIBU MEDIA, LLC,

Plaintiff,
*
V. Case No.: PWG-13-365
*
JOHN DOE, subscriber assigned | P address
98.231.146.215, *
Defendant. *
* * * * * * * * * * * *

MEMORANDUM OPINION*

Plaintiff filed this action for copyright fnngement arising out of the unauthorized
download and distribution of copies of Pigif's numerous pornographic films using the
BitTorrent file distribution network. Plaiiff initially identified Defendant only by his IP
address and, with leave of tG@eurt, was able to obtain hiseidtity by subpoenaing records from
Defendant’s internet service provider. Defendaast moved to dismiss on the basis that his IP
address alone is an insufficient basis on whighallege that he was the infringer of any
copyrights. Plaintiff has resnded, arguing that under Fed. R. Giv.8, it is plausible that the
subscriber associated with an IP address isnfhieger and that Plaiiff has a good-faith belief
that Defendant is the infringer after brieflypdsing him. | agree witlRlaintiff and deny the

motion.

! This Memorandum Opinion and the accompanying Order dispose of (1) Defendant
[REDACTED]’'s Motion to Dismiss Second Ameradi€€omplaint (“Def.’s Mot. to Dismiss”),

ECF No. 49, and supporting Memorandum (“DeDismiss Mem.”), ECF No. 50, and Plaintiff
Malibu Media, LLC’s Opposition (“Pl.’'s Dismss Opp’n), ECF No. 58, and (2) Plaintiff's
Motion for Leave to File Second Amended Complaint (“Pl.’s Mot. to Am.”), ECF No. 46.
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BACKGROUND

Plaintiff Malibu Media, LLC (d/b/a X-Art.com}*Malibu”) filed this action alleging that
Defendant violated its copyrightn 131 pornographic films (the itfs”) through his use of the
BitTorrent file distribution nevork. Am. Compl. 11 30-34, ECFoN37. Malibu filed its initial
complaint naming a Doe Defendant, Compl., EGFE N and shortly thereafter filed a Motion for
Leave to Serve a Third Party Subpoena Priomat®ule 26(f) Conference (“Pl.’s Mot. for
Expedited Discovery”), ECF No. 4, and suppagtiMemorandum (“Pl.’s Discovery Mem.”) in
which Malibu stated that it had been able determine that its copyrighted films were
downloaded over the BitTorrent network by a subserdt a particular intaeet protocol (“IP”)
address, but that Malibu could not identifydaserve the subscribevithout subpoenaing his
internet service provider (8P”), Pl.’s Discovery Mem. 3.

Following several communications with couns@ld a hearing before Judge Roger W.
Titus and me, | issued the ordbat, with minor modifications, Isabecome the template for all
of Malibu’s many cases in this CourtSeeOrder, ECF No. 31. The Order recognized
“concerns . . . as to the sufficiency of the altelyas of complaints because association of an IP
address with a customer may be insufficientstate a claim,” and “reports of plaintiffs
undertaking abusive settlemenegotiations with Doe Defendes due to the pornographic
content in the copyrighted wak the potential for embarrassment, and the possibility of
defendants paying settlements even though thédynot download the pintiff's copyrighted
material.” Id. at 2 (footnotes omitted). To guard against these pitfalls, the Order allowed Malibu
to subpoena Defendant’s ISP lmastablished a number of praeal protections for Defendant,
including the opportunity to move to quasle ttubpoena before his ISP responded, protection

from disclosure of his or her identity, and a prohibition against Malibu initiating settlement



communications with an unrepresented Defendddt. f 3-5. In addition, to minimize the
possibility that Malibu would mceed against an innocent sull®er not responsible for the
alleged infringement, Malibu was given permissiordaduct a brief, one-hour deposition of the
subscriber “regarding whether the Subscrives responsible for dowsading the copyrighted
work.” 1d. 1 4.a—c.

Shortly after the Order granting Plaintiff\dotion for Expedited Discovery was entered,
Malibu filed an Amended Complaint addingter alia, additional allegationef infringement by
DefendantseeRedlined Am. Compl., Am. Comp&upp., ECF No. 37-5, and a Second Motion
for Leave to Serve a Third Party Subpoena Roa Rule 26(f) Conference (“Pl.’s 2d Mot. for
Expedited Discovery”), ECF No. 38, which wasugted on October 7, 2013, Order, ECF No. 41.
As amended, Malibu’'s complaint alleges thatfddelant has infringedhe copyrights in 131
individual films.

On December 9, 2013, Malibu received a oese to its subpoena identifying the Doe
Defendant as [REDACTED]. Pl.’s Mot. for Leave to File 2d Am. Compl. (“Pl.’s Mot. to Am.”)
1 3, ECF No. 46. Pursuant to the Order, Blalileposed Defendant darch 7, 2014. Pl.’s 3d
Mot. for Extension of Time Within Which Kas to Serve John Doe Def. With a Summons and
Compl. (“Pl.’s 3d Mot. to Extend”) T 4, HCNo. 42. After reviewing the deposition and
“determin[ing] that the subscriber is most likehe infringer,” Pl.’'s 4th Mot. for Extension of
Time Within Which It Has to Serve John Doe Deith a Summons and @wol. (“Pl.’s 4th Mot.
to Extend”) 1 5, ECF No. 44, Malibu obtained aiwea of service from Defendant’s counsel,
Waiver of Service, ECF No. 45, and filednaotion to amend the complaint to name the
subscriber as the Defendant undeal, Pl.’'s Mot. to Am. Defendahas not filed a response to

the Motion to Amend, and the time to do so has passed. Loc. R. 105.2.



On June 9, 2014, Defendant filed a Maotito Dismiss Second Amended Complaint
(“Def.’s Mot. to Dismiss”), ECF No. 49, accompanied by a supporting Memorandum (“Def.’s
Dismiss Mem.”), ECF No. 50. Because PlaintifSecond Amended Complaint has not yet been
accepted by the Court but contains only minomges from the first Amended Complaint, | will
construe Defendant’'s Motion to Dismiss asmotion to dismiss the operative Amended
Complaint. Malibu filed an oppd®n (“Pl.’s Dismiss Opp’n”);Defendant has not replied and
the time to do so has passed. Loc. R. 105.2. Having reviewed the filings, | find a hearing is not
required.

1. STANDARD OF REVIEW

Federal Rule of Civil Procedure 12(b)(6) prasdfor “the dismissal of a complaint if it
fails to state a claim upon which relief can be grantédelencia v. DrezhloNo. RDB-12-237,
2012 WL 6562764, at *4 (D. Md. Dec. 13, 2012). Thie'sipurpose “is to test the sufficiency
of a complaint and not to reselwcontests surrounding the factse therits of a claim, or the
applicability of defenses.’Id. (quotingPresley v. City of Charlottesvilld64 F.3d 480, 483 (4th
Cir. 2006)). To that end, the Court bearanind the requirements of Fed. R. Civ. PBgll
Atlantic Corp. v. Twombly550 U.S. 544 (2007), antishcroft v. Igbgl 556 U.S. 662 (2009),
when considering a motion to dismiss pursuant to Rule 12(b)(6). Specifically, a complaint must
contain “a short and plain statement of the clamowang that the pleader is entitled to relief,”
Fed. R. Civ. P. 8(a)(2), and mustate “a plausible claim for reliéfas “[tlhreadbare recitals of
the elements of a cause ofiant supported by mere conclugostatements, do not suffice,”
Igbal, 556 U.S. at 678-7%ee also Velencj2012 WL 6562764, at *4 (dissging standard from

Igbal and Twombly. “A claim has facial plausibility whethe plaintiff pleads factual content



that allows the court to draw the reasonalniference that the defendant is liable for the

misconduct allegedfgbal, 556 U.S. at 663.

When reviewing a motion to dismiss, “[t]le®urt may consider documents attached to
the complaint, as well as documents attacheddartbtion to dismiss, if they are integral to the
complaint and their authenticity is not dispute§pgosato v. First Mariner BaniNo. CCB-12-
1569, 2013 WL 1308582, at *2 (Dd. Mar. 28, 2013)see also CACI Int'y. St. Paul Fire &
Marine Ins. Co,.566 F.3d 150, 154 (4th Cir. 2009).

1. DISCUSSION

A. Motion to Dismiss

Defendant does not dispute thihé factual allegations iNalibu’s Amended Complaint
are sufficient to state a claimrfeopyright infringement. PE Dismiss Mem. 5. Rather, he
argues that Malibu has failed to state a claim agaimstoecause the mere fact that the Films
were downloaded by a person at his IP addressissifficient to state aatially plausible claim
that [Defendant] personally infrged on the movies at issudd.

At root, Defendant misconstrues the roleaotomplaint and the pleading standards of
Fed. R. Civ. P. 8.

To survive a motion to dismiss, a complaint must contain sufficient factual matter,

accepted as tryeo ‘state a claim to relief thas plausible on its face.” A claim

has facial plausibility when the plaifitipleads factual content that allows the

court to draw the reasonable inferentat the defendant is liable for the

misconduct alleged.

Ashcroft v. Igbal556 U.S. 662, 678 (2009) (emphasis added) (internal citations omitted). Here,
the factual allegations in the complaint requiranferences at all: Malibu has alleged that “[b]y

using BitTorrent, Defendant copied and daited the constituent elements of each of the

original works covered by theapyrights-in-Suit.” Am. Compl{ 31. If Defendant did so, and



Malibu held a valid copyright in the Films (whiéefendant concedes, Def.’s Dismiss Mem. 5),
then no further inference is needed to fidefendant liable for copyright infringemersigel7
U.S.C. 8§ 106, 501.

To support his position, Defendant mischarazésr the allegations the complaint and
contests not the plausibility of Malibu’s allegats, but their underlying factual support. First,
Defendant objects to Paragraph 20 of the Amdndemplaint, which states: “On information
and belief, Defendant downloadexpied, and distributed a comfdecopy of Plaintiff’'s movies
without authorization as enumeratesh Exhibit A.” Am. Compl. § 2¢ According to
Defendant, in making this allegation “[o]nfammation and belief,” Malibu has made an
unsupported “conclusory leap between [PXECTED]'s IP address and [REDACTED]
personally.” Def.’s Dismiss Mem. 6. But read context, it is apparent that Malibu is not
alleging, on information and belief, that Defendeusats the infringer, but ther that the act of
infringement—that is, of downloading, copying, atsdtributing the Films irtheir entirety—can
be inferred from the fact that Malibu’s investigr was able to downldgportions of the Films
from Defendant’s IP addressyen though it lacks fitsand knowledge that anybody at that IP
address actually downloaded the films.

“The Twomblyplausibility standard, which appliés all civil actions, does not prevent a
plaintiff from “pleading facts lieged ‘upon information and beliefthere the facts are peculiarly
within the possession of the defendant, or wheeebtilief is based on factual information that
makes the inference of culpability plausibleAtista Records, LLC v. Dog 804 F.3d 110, 120

(2d Cir. 2010). To argue the contrary, Defendgnores the difference between a case in which

2 Although Defendant’s arguments actually rekat@aragraph 19 of Malibu’s proposed Second
Amended Complaint, ECF No. 47, the operative Amended Comp$aatsupracontains an
identical allegation at pagraph 20, Am. Compl. T 20.
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pleading “upon information and bek is used as amadequate ustitute for providing detail
as to why the element @esent in an action . . . in corgtdo proper use dtipon information
and belief,” where a plaintiff does not havergmal knowledge of the facts being asserted.”
Lilley v. Wells Fargo N.A. (In re LilleyNo. 10-81078C-13D, 2011 WL 1428089, at *3 (Bank.
M.D.N.C. Apr. 13, 2011)see alsoFontell v. McGEO UFCW Local 1994No. AW-09-2526,
2010 WL 3086498, at *8 (D. Md. Aug. 6, 2010) (clainhat defendants did not discriminate
against other employees “upon information ankieBewere insufficientwhere not supported by
any factual allegationsBrown v. Herron No. AW-08-2696, 2009 WL 2366131, at *3—4 (D.
Md. July 28, 2009) (allegations that emergempsrsonnel discriminated against plaintiff's
husband “on information and belief” were insaféint where plaintiff could not allege any
supporting facts). The inference that the pefsom whom Malibu’s iwvestigator downloaded
the Films likely had downloaded them first awds copying and distributing them clearly is
plausible, and Malibu may rest it®nclusion that an earlier act infringement preceded the
distribution of the Film®n information and belief.

Defendant is on firmer ground in arguing tté IP address, standing alone, is not a
sufficient basis to bring aaim against him personallySeeDef.’s Dismiss Mem. 8. Several
courts have found it troubling thttte subscriber assatéd with a given IP address may not be
the person responsible for condueiciable to that IP addresSee, e.gPatrick Collins, Inc. v.
Doe ], 288 F.R.D. 233, 237-38 (E.D.N.Y. 2012) (finding IBnaddress an sufficient basis to
identify a defendant because “thetual device that performele allegedly infringing activity
could have been owned by a relative or guesteftitount owner, or even an interloper without
the knowledge of the owner”Ratrick Collins, Inc. v. Does 1+4No. 12 Civ. 2962(HB), 2012

WL 2130557, at *1 (S.D.N.Y. June 12, 2012) (“The fdwt a copyrightedvork was illegally



downloaded from a certain IP address does maessarily mean that the owner of that IP
address was the infringer.” (citatiammitted)). And some courts\e@adopted the view that an
IP address is not—or may not be—a sufficierdib@n which a plausible claim can lie against a
subscriber. See, e.g.Elf-Man, LLC v. CariveauNo. C13-0507RSL, 2014 WL 202096 (W.D.
Wash. Jan. 17, 2014) (“While it is possible tloste or more of the named defendants was
personally involved in the download, it is also pbkesithat they simply failed to secure their
connection against third-party inkgpers. Plaintiff has failed to adequately allege a claim for
direct copyright infringement.”Malibu Media, LLC v. TsankdNo. 12-3899(MAS)(LHG), 2013
WL 6230482, at *10 (D.N.J. Nov. 30, 2013) (“The Court questions whether these allegations are
sufficient to allege copyright infringement stermng from the use of peer-to-peer file sharing
systems where the Defendant-corporation is cordetct the infringemergolely based on its IP
address. It may be possible thiaeéfendant is the alleged infringer that subscribed to this IP
address, but plausibility istill the touchstone ofgbal and Twombly”); AF Holdings LLC v.
Rogers No. 12CV1519 (BTM)(BLM), 2013 WL 358292, #8 (S.D. Cal. Jan. 29, 2013) (“Due
to the risk of ‘false positives,’ amllegation that an IP addresgégjistered to an individual is not
sufficient in and of itself to support a claim thhe individual is guilty of infringement.”see
also In re BitTorrent Adult #m Copyright Infringement Claim96 F.R.D 80, 85 (E.D.N.Y.
2012) (“[1]t is no more likely that the subscrib&s an IP address carried out a particular
computer function—here the purported illegalmidoading of a single pornographic film—than
to say that an individual who pays thé&efhone bill made a specific telephone call.”).

This skepticism that an IP address diag alone is sufficient to identify a given
copyright infringer is understalable. In granting Malibu'sotion for Expedited Discovery:

[tlhe Court [was] aware that in similacases filed by plaintiffs in other
jurisdictions against Doe Defendants, there have been concerns raised as to the



sufficiency of the allegations of compl&énbecause association of an IP address

with a customer may be insufficient to stat claim. There also have been reports

of plaintiffs undertaking abusive settlemienegotiations with Doe Defendants due

to the pornographic content in theopyrighted works, the potential for

embarrassment, and the possibility ofeshelants paying settlements even though

they did not download the ptdiff's copyrighted material.

Order 2, ECF No. 31.

But in my view, these concerns do not gothe requirements oRule 8 or render
allegations to that effect implausibfer the purposes of Fed. R. Civ. P. 8(&bal, and
Twombly “The plausibility standard is not akin & ‘probability requirement,” but it asks for
more than a sheer possibility that a defendant has acted unlawiéBcroft v. Igbal 556 U.S.
662, 678 (2009). To require Malibu to prove thfz subscriber more likely than not is the
infringer—that is, to meet its ultimate burdenpobof—at the pleadg stage would turn the civil
litigation process on its head; “there is no reguent that Malibu present at this stage actual
evidence to support the meritsitsf infringement allegations.Malibu Media, LLC v. DogNos.
MJG-14-223, RWT-14-257, PWG-14-263, 2014 \W682793, at *4 (D. Md. Sept. 18, 2014).
As | previously have observed, “it takes no greagmation to see how evidence that a file was
downloaded by a certain IP address could suppoldwsibleclaim that the file was downloaded
by the subscriber at that IP addres®atrick Collins, Inc. v. OsburiNo. PWG-12-1294, 2014
WL 1682010, at *4 (D. Md. Apr28, 2014) (emphasis added).

In a similar case, “Plaintiff's counseltesated that 30% of the names turnacer by
ISPs are not those of the indivials who actually downloaded orasbd copyrighted material.”
Digital Sin, Inc. v. Does 1-17@79 F.R.D. 239, 242 (S.D.N.Y. 2012). But assuming that this
number is typical, it also suggest 70% chance that the subseribnd the infringer are one and

the same—a percentage that suggests that it iheatery least, plausible that an IP address

identifies the correct defendant. Other courtgehagreed that, notwitrestding other concerns,



for the purposes of Rule 8, a plaintiff may concludat the subscriber associated with an IP
address is the likely infringer of a copyrighbee, e.g.Malibu Media LLC v. GilvinNo. 3:13-
CV-72 JVB, 2014 WL 1260110, at *2 (N. Ind. March 26, 2014) (“Platiff's allegation that its
investigator connected to a computer associidd Defendant’s internet account and was able
to download bits of Plaintif6 copyrighted movies from itupports a plausible claim that
Defendant infringed on Rintiff's copyrighted works .. ..”). While success at trial might
require additional proof, at the pleading stage Malibu has met its burden.

Furthermore, the pleading standard soughDejendant is practically unworkable in a
case such as this. In cases not involving ghenymity afforded by the Internet, it often is
simple to identify a potentialopyright infringer by the algedly infringing act itself.Cf., e.g,
Campbell v. Acuff-Rose Music, In610 U.S. 569 (1994) (allegedinfringing song openly was
attributed to itsauthors, the music group 2 Live Crev@plumbia Pictures Indus., Inc. v. Redd
Horne, Inc, 749 F.2d 154 (3d Cir. 1984) (defendant video store infringed when it exhibited
video tapes of copyrighted films). But in a caseh as this, it appears that the only information
available to Malibu after its priing investigation was that person at Defendant’s IP address
appeared to be sharing its Films, as welbther copyrighted filg, without permissionSeeAm.
Compl. 91 18-26. Although it is wedktablished that a plaintifhay bring a case against an
unidentified defendantsee, e.g.Bivens v. Six Unknown Named Agents of Fed. Bureau of
Narcotics 403 U.S. 388 (1971), the fdé@dant nevertheless must ten actual person,” and it
must “appear that the true identity of an unndrparty can be discovergdrough discovery or
through intervention by the court.Schiff v. Kennedy691 F.2d 196, 197-98 (4th Cir. 1982).
There is no question that Defemtlds a real person—indeed, he nbas appeared to defend this

action. But the Federal Rules of Civil Proceddoenot even begin to apply until a plaintiff has
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filed a complaint with the courseeFed. R. Civ. P. 1-3%ee alsoHon. Paul W. Grimm et al.,
Proportionality in the Post-Hoc Analysis of Pre-Litigation Preservation Decisi®nd). Balt. L.
Rev. 381, 398 (2008). So unlike some state proesdumder which a plaintiff in Malibu’s shoes
might engage in pre-action discovenyidentify the likely infringersee, e.g.N.Y. C.P.L.R. §
3102(c) (“Before an action is commenced, disalesio aid in bringingan action . . . may be
obtained, but onlypy court order.”);Holzman v. Manhattan & BronSurface Transit Operating
Auth, 707 N.Y.S.2d 159, 160 (App. Div. 2000) (“Pretan discovery may be appropriate to
preserve evidence or to identify potential defenslant. .”), Malibu cannot engage in discovery
to probe the facts underlyings claim without first naminga defendant. Unless Malibu is
permitted, at least in the initialagfes of litigation, to proceed against a subscbriber, it will be
caught in a Catch-22 in which it cannot commeaneaction without enggng in discovery to
determine the actual infringer but cannot engagiscovery without first filing a complaint.

But this is not to say that an innocent sullimarwhose IP addressgs been linked to an
infringing download of pornographg without protection. First, amnocent subscriber always
may volunteer information to show that he is tha& infringer and a plaintiff presented with such
credible information could not proceed against him in good faith. In re BitTorrent Cases
296 F.R.D. at 85-86 (finding it “highlinappropriate” for plaintiff tadisregard subscriber’s offer
of proof that he was not the infringer and contitmeush for a substantiadonetary settlement).
And in any event, Federal Rules of Civiloeedure 11 and 26, as Was 17 U.S.C. § 505,
provide substantial means to got an innocent subscriber.

At the outset, because cases in which a defendant can be identified only by an IP address
require discovery before the defendant can betiftesthand served and, ¢hefore, before a Rule

26(f) conference can be held, thaiddhas an opportunity to reviesuch cases at their inception.
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SeeFed. R. Civ. P. 26(d) (“A party may not sedikcovery from any source before the parties
have conferred as required by Rule 26(f), exceped alia] . . . when authorized by these rules,
by stipulation, or by court order.”). In thaase, the Court thoroughly reviewed not only the
record before it, but also the broader pattefncopyright litigation by similarly situated
plaintiffs, before carefully @fting a process that allows Mau to obtain the information it
requires to enforce its copyrights while still providing a substantial measure of protection against
the abuse of innocent subscribersvanerable defendants generallgee, e.g.Memorandum
from Hon. Roger W. Titus & Paul W. Grimm to Coundéglibu Media, LLC v. DogNo. RWT-
13-360 (D. Md. March 1, 2013), ECF No. 9 (settingHaatlist of issueshat Malibu would be
expected to address at the heaonngVialibu’s discovery motions).

The Order used by this Court in Malibu’s myacases takes full advantage of the Court’s
authority to place limitations on early discovegyanting a defendant the opportunity to seek to
guash the subpoena and preventing Malibu froseldsing a defendant’s identity or initiating
coercive settlement talksSeeOrder, ECF No. 31see also Humphrey v. Sallie Mae, |ndo.
3:10-cv-01505-JFA, 2010 WL 2522743, at *1 (D.SJ0ne 17, 2010) (“The court has discretion
when deciding matters related taetiming and scope of discovery.Djgital Sin, Inc. v. Does
1-5698 No. C 11-04397 LB, 2011 WL 5362068, at *5 (N.D. Cdbv. 4, 2011) (issuing
protective order,inter alia, requiring plaintiff to treat Doe identifying information as
confidential);6 Moore’s Federal Practic& 26.121 (“Expedited discovery may be granted on a
limited basis . . . .”)see alsdFed. R. Civ. P. 26(c) (“Theoart may, for good cause, issue an
order to protect a party @erson from annoyance, embarrassment, oppression, undue burden, or
expense . . .."). And of course, even withtlutse restrictions, we Malibu pursuing this

discovery in bad faith or with the intent to hesa defendant, its actiowsuld run afoul of Fed.
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R. Civ. P. 26(g).SeeFed. R. Civ. P. 26(g) advisory coriitaee’s notes to the 1983 amendments
(“Rule 26(g) imposes an affirmative duty tmgage in pretrial discovery in a responsible
manner . . ..");see alsoMancia v. Mayflower Textile Servs. C@53 F.R.D 354, 357-58 (D.
Md. 2008). So before Malibu may obtain a subsatidentity, it notonly must be acting in
good faith, but convince the court of the needsfach information and accede to any conditions
or limitations on discovery th#élhe court views as necessary.

More to the point, “[a]lthough a party is gtad substantial flexibility in framing his
pleadings under Federal Rule 8][], the persoparsible for the document is at all times subject
to the obligations set forth in Rulel.” 5 Charles Alanwright et al.,Federal Practice &
Procedure: Civil§ 1285. Fed. R. Civ. P. 11gwides, in relevant part:

By presenting to the court a pleadimgjtten motion, or other paper—whether by

signing, filing, submitting, or later advocagj it—an attorney or unrepresented

party certifies that to besif the person’s knowledgenformation, and belief,

formed after an inquiry reasdnla under the ccumstances:

(1) it is not being presented for any improper purpose, such as to harass, cause

unnecessary delay, or needlessly increase the cost of litigation; [and]

(3) the factual contentions have evitlary support or, if specifically so

identified, will likely have evidentigr support after a reasonable opportunity

for further investigation or discovery . . ..
Fed. R. Civ. P. 11(b). If Malibu was to proceediagt a subscriber without the good faith belief
that he was the actual infringer—or if it were to do so simply because it wished to use its
leverage to extract a favorable settlementout regard to whether it had named the proper
defendant—it would run afoul dRule 11 and be subject to sdons. In most cases, the
protections of Rule 11 are sudient to ensure that the pugsption of truth given to the
allegations in the complaint doestmve plaintiffs carte blanchi® level accusabns at innocent

defendants without basisSee Francis v. Giacomellb88 F.3d 186, 192-93 (4th Cir. 2009)

(explaining that the interplay dRules 8, 9, and 11 demonstratépalicy that plaintiffs may
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proceed into the litigation process only when their complaints are justified by both law and
fact”). And even if there is @0% chance that any ginesubscriber is the actual infringer so that
such an assumption is plausible for the purposes of Rusee8 suprait is unlikely that a
scattershot litigation strategyahwholly disregarded the likkood that innocent subscribers
would be named as defendants nearly one-tbirthe time would comport with Rule 11 or
suggest an inquiry that is “reanable under the circumstances”light of the considerable
expense and embarrassment thatcoesult to innocent partieSeeFed. R. Civ. P. 11(b).

My earlier Order provided the means d@oid unnecessarily pceeding against non-
infringing subscribers and, by so doing, impliciflaced heightened obligations on Malibu to
compensate for the risks to those subscrib8exOrder 2, ECF No. 31. Malibu was authorized
to conduct a short deposition of the subscriber before amending its complaint to name him as a
defendant,id. { 5.a—b, allowing Malibu to weed outilsscribers who are unlikely to have
infringed Malibu’s copyrights themselves or—as here—to determine that the subscriber is the
likely infringer because his “Internet was seclied all times during # infringement period”
and “he has used BitTorrent to downloaled.” Pl.’s Dismiss Opp’'n 3. Though Malibu is
correct that this does not “raise the pleadingdsents” to which Malibu is subject under Rule 8,
Pl.’s Dismiss Opp’n 7, in a practical senfige obligation to conduct “an inquiry reasonable
under the circumstances” before filing a new pieg@dvith the Court, Fed. R. Civ. P. 11(b),
likely requires Malibu to conduct such a deposition in most casEsere is no question that

Malibu has complied with that obligation here.

® However, it is not hard to conceive of imstes in which a depositiovould be impractical,
unduly difficult or costly, or rendered unnssary by other facts that support naming a
subscriber as a defendant. Awmidcourse, Malibu need not depasesubscriber if it determines
for other reasons not to proceed against hBecause Malibu already has deposed Defendant,
there is no need to sketch out precisely whed under what circumstances Rule 11 obligates
Malibu to depose a given subsa&iband | will not do so here.
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Defendant argues that the complaint “faits allege any new facts” based upon his
deposition, Def.’s Dismiss Meng, but neither Rule 8 nor RulkEl requires Malibu to allege
everyfact in its possession that could supportcildm. So long ashe facts that Malibunas
alleged “have evidentiary support, of specifically soidentified, will likely have evidentiary
support after a reasonable opportyror further investigation odiscovery,” Fed. R. Civ. P.
11(b)(3), Malibu must allege only those facts the¢ necessary to state a claim, and no more.
But seeFed. R. Civ. P. 11 advispcommittee’s note to the 19%8nendments (“[I]f evidentiary
support is not obtained after a reasonable oppityttor further investigtion or discovery, the
party has a duty under tihgle not to persist ith that contention.”).

Finally, the fact that this is an action emforce a copyright pvides an additional
measure of protection to an innocent subscribém any copyright case, “the court in its
discretion may allow the recovery of full codtg or against any party other than the United
States or an officer thereof. Except as otlisgvprovided by [the Copyright Act], the court may
also award a reasonable attorney’s fee to theapmey party as part othe costs.” 17 U.S.C.

§ 505. This fee-shifting provisiarcognizes that “defelants who seek to advance a variety of
meritorious copyright defenses should be encada litigate them to the same extent that
plaintiffs are encouraged to litigate riterious claims of infringement.”Fogerty v. Fantasy,
Inc., 510 U.S. 517, 527 (1994). Should a copyrightnpiffipursue an action against a subscriber
where it is objectively unreasonable to do saleéendant may be compensated for the burden
and expense of defending himseBeeDiamond Star Bldg. Corp. v. Free80 F.3d 503, 506
(4th Cir. 1994) (finding abusef discretion where district courefused to award fees when
plaintiff's “position was objectively frivolous” red defendant “should not have been penalized

for proceeding to trial and having tieoallegations declared false”).
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There is no doubt that lawsuiédleging the infringement afopyrights through internet
downloading of pornography may raise real conce&ipotential abuse. But those concerns
adequately are addressed by the existing interplayoafedural rules andithCourt’s order and,
in any event, they do not alter the pleading standards set by Rqglea8,andTwombly or the
fact that it is at least plausiblleat the subscriber associated with an IP address is responsible for
infringement at that IP address. Courts hawé hesitated to sanctiounscrupulous plaintiffs
who have made blatant misrepnasgions in pleadings in ord&o identify defendants and exact
settlement proceeds from thenifigenuity 13, LLC v. DgeNo. 2:12-cv-8333-ODW-JC, at 5
(C.D. Cal. May 6, 2013), ECF No. 130, and atteedpto strong-arm inre@nt subscribers into
coercive settlements without redao their actual liabilitysee, e.qg.In re BitTorrent Case296
F.R.D. at 85-86K-Beech, Inc. v. John Does 1+8%0. 3:11cv469-JAG, 2011 WL 10646535, at
*2-3 (E.D. Va. Oct. 13, 2011). But despite having dezehsuits in this District, there is no
indication to date that Malibu has failed to compiyh the dictates of the Federal Rules and this
Court’s orders, and so there is no reason to dégmart the procedures currently in place or to
buttress the protections for subscribers thegaaly are in place. Accordingly, Defendant’'s
motion to dismiss will be denied.

B. Motion to Amend

Malibu also has filed a Motion for Leave File Second Amended Complaint, seeking
to amend its complaint (1) to name [REDACTED] as Defendant; (2) to change the name of
Malibu’s investigator from “IPP Limited” to “IPP International UG,” and (3) to revise
allegations about Defendant’s alleged downloafi$iles for which Malibu does not own the
copyright, but which Malibu claimsare relevant to show “thaDefendant is a persistent

BitTorrent user” and that he is &ky to be the infringer becaudwose files relate to his personal
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interests.SeeRedlined 2d Am. Compl., Pl.’s Mato Am. Supp., ECF No. 47-3.

Whether to grant a motion for leave toemd is within this Court’s discretior-oman v.
Davis 371 U.S. 178, 182 (1962). Pursuant to Rule){3)(a‘[tlhe court shoud freely give leave
[to amend] when justice so requires.” Thau@ only should deny leave to amend if amendment
“would prejudice the opposing partseward bad faith on the past the moving party, or . ..
amount to futility,”MTB Servs., Inc. v. Tuckman-Barbee Constr, Go. RDB-12-2109, 2013
WL 1819944, at *3 (D. Md. Apr. 30, 2013ee Foman371 U.S. at 182 (stating that the court
also may deny leave if the plaintiff has amded more than once already without curing the
deficiencies in the complaint);aber v. Harvey 438 F.3d 404, 426 (4th Ci2006). Malibu’s
motion is unopposed, and therenis indication that these rékely minor amendments would
work prejudice, reward bad faith, or be futil&ccordingly, the motion for leave to amend will
be granted. Because Defendant’s identity remains confidential, the unredacted Second Amended
Complaint, ECF No. 47, will be docketed undegal, and the redacted version provided by
Malibu, ECF No. 46-1, will be entered on the public docket.

V. CONCLUSION

In sum, for the aforementioned reasonsfeddant’s Motion to Dismiss will be DENIED,
and Malibu’s Motion to Amend will be GRANTED.

A separate order will follow

Dated: December 16, 2014 /S/
Paul W. Grimm
United States District Judge

dsy
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