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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
SOUTHERN DIVISION

COUNCIL OF UNIT OWNERS OF *
FIRESIDE CONDOMINIUM, *
Plaintiff, *
*
*

V. * Case No. 13-cv-0420-AW
*

THE BANK OF NEW YORK MELLON, *
*

Defendant. *

*
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MEMORANDUM OPINION

Plaintiff Council of Unit Owers of Fireside Condominiufkireside) filed suit against
Defendant The Bank of New YoMellon (BONY) amid a dispute over a Deed of Trust BONY
holds on a piece of property owned by FireskRiending before the Court are Plaintiff's Motion
to Remand, Defendant’s Motion for Leave to &md Notice of Removal, Defendant’s Motion
for Leave to File a Surreply, and Defendamstion for Expedited Jusdictional Discovery.
Doc. Nos. 8, 11, 13, and 14. The Court has revieWwegbarties’ briefs and concludes that no
hearing is necessarpeeloc. R. 105.6 (D. Md. 2011). Ftne reasons articulated below,
Plaintiff's Motion to Remand will be GRANTERBNnd Defendant’s Motion for Leave to Amend
Notice of Removal and Motion for Expeditediddictional Discovery will be DENIED. The

remaining motions in the case will be DENIED as moot.

FACTUAL AND PROCEDURAL BACKGROUND

Fireside filed suit against BONY in ther€@uit Court for Montgomery County, Maryland

on or about December 21, 2012. Doc. No. 1 atr2skie is an unincorporated association of
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condominium owners, each of whom owns & an a property in Montgomery County. Doc.
No. 2 at 2. BONY filed a notice of remowvah February 7th, 2013, within the 30-day period for
removal specified by 28 U.S.C. § 1446. DNo. 1. In doing so, BONY improperly relied upon

28 U.S.C. § 1332(d)(10) as a basis for diigsirisdiction. The removal notice stated:

Upon information and belief, Plaintiff Bn unincorporated condominium association
located in the State of Mdand and subject to the laws$ the State of Marylanctee
generallyCompl., Ex. A, 1 2. An unincorporatedsaciation is considered a citizen of
the State where it has its pripal place of business and thtate under whose laws it is
organized. 28 U.S.C. 8 1332(d)(10). Hepr&intiff is a citizen of Maryland.

Doc. No. 1 at 4. Section 1332(d))lis part of the Class ActioFairness Act, and both parties
agree that it does not apply to the instant disfgdbe. No. 8-1 at 4; Do No. 11-1 at 2. Instead,
the parties agree that the propamnstard to determine Fireside’s citizenship is the citizenship of
each of its members, the owners of the indigldzondominium units. Doc. No. 8-1 at 4; Doc.

No. 11-1 at 2.

Based on this error, Fireside fila motion to remand on February 28, 26T&c. No. 8.
On March 14, 2013, after the 30-day periodrianoval had elapsed, BONY filed a motion for
leave to file an amended removal noticecDo. 11. The relevant portion of the proposed

amended removal notice reads:

Upon information and belief, Plaintiff Bn unincorporated condominium association
located in the State of Mdand and subject to the law$ the State of Marylan&ee
generallyCompl., Ex. A, 1 2. An unincorporated assdion is considered citizen of the
State of which its members are citizelRsrrell v. Express Check Advance of SC LLC
591 F.3d 698, 703 (4th Cir. 2010). Upon inforraatand belief, the members of Plaintiff
are citizens of Marylandnal therefore, Plaintiff is a citizen of Maryland.

! Prior to Fireside’s Motion to Remand, BONY filed a Matim Dismiss for Failure tState a Claim. Doc. No. 6.
The parties agreed that briefing on the Motion to Dismimsld be completed after the court resolves the Motion to
Remand.



Doc. No. 11-2 at 4. BONY has not identifieekthames or citizenships of any individual
members of Fireside. Doc. No. 1. BONY’s remiavatice stated multiple times that complete
diversity exists between BONand Fireside, even though the giiéions BONY used to support
that assertion were improper. Doc. No. 1 at 1-2, 4. Additionally, the complaint filed by Fireside
specifies that Fireside is “an unincorporateddmminium association éated in the State of
Maryland and subject to the lawsthe State of Maryland.” Do No. 2 at 2. Finally, BONY’s

civil cover sheet marked “diversity” as the basisjtwisdiction and Firesidas a “citizen of this

state.” Doc. No. 1-2.

BONY argues that there is no actual dismlieut Fireside’s citenship, but that does
not appear to be the case: Fireside is amsagd of over 200 unit owners, some of whom are
investors and lenders who may hetcitizens of Maryland. Doc.d\ 12-1 at 4. In an attempt to
make the appropriate determination of Fue& citizenship, BONYhow files a motion for

expedited jurisdictional discovery. Doc. No. 14.

. ANALYSIS

“On a motion to remand, a court must ‘striatignstrue the remolatatute and resolve
all doubts in favor of remanding the case to state colReteivership of Mann Bracken, LLP v.
Cline, No. RWT 12¢v292, 2012 WL 2921355, *2 (D. Md. 2011) (citBtgphens v. Kaiser
Found. Health Plan of the Mid-Atl. States, 07 F. Supp. 2d 375, 378 (D. Md. 2011)). “The
burden of establishing federal jurisdiction iag#d upon the party seeking removal. . . . Because
removal jurisdiction raises signifint federalism concerns, we must strictly construe removal
jurisdiction. . . . If federal jurisdictiois doubtful, a remand is necessaMlilcahey v. Columbia

Organic Chems. Co., Inc29 F.3d 148, 151 (4th Cir. 1994) (citations omitted). While a strict



construction of the removal statute is requiresiriit courts should beautious about denying
defendants access to a federal forum becausgethsion to remand is effectively unreviewable.

Semtek Int’l, Inc. v. Lockheed Martin Carp88 F. Supp. 913, 914-15 (D. Md. 1997).

Amendments to a removal notice are permitted by 28 U.S.C. § 1653, which states, in its
entirety: “Defective allegations of jurisdiction may be amended, upon terms, in the trial or
appellate courts.” District cotgrin the Fourth Circuit hawiefined the interaction between

8 1653 and the time limits for removal established in 28 U.S.C. § 1446 in two ways:

For issues of imperfect jurisdictional ajkgions, there appears to be a “liberal”
and “strict constructionistview of 28 U.S.C. 8§ 1446(b)'s 30-day limitation

period. The liberal approach generaljows for amendment that perfects a
technically defective jurigdtional allegation after the 30 day removal period. The
strict constructionist approach provides a strict application of 28 U.S.C. §

1653, allowing amendment after 28 U.S.Q.4816(b)’s thirty-day statutory period
for removal has elapsed only for the pumgpo$ setting forth more specifically
grounds for removal which had been impetiiestated in theriginal petition;
missing allegations may not be supgli@r new allegations furnished.

Mann Bracken2012 WL 2921355, at *6 (citations omitted) (internal quotations omitted). In
Mann BrackenJudge Titus set forth a number of reasehyg “strict construction” is the more

appropriate of the two views:

[T]he factors that support a strictmjgation of the 3@lay removal period

include: “(1) preventing federabart infringement upon the rightful
independence and sovereignty of staterts,” “(2) ensuring that judgments
obtained in a federal fonu are not vacated on aggd due to improvident
removal,” “(3) reducing uncertainty as to the court’s jurisdiction in the marginal
cases, which a more liberal constructadrihe removal statute would promote,”
“(4) allowing amendment of the notiogé removal under 8§ 1653 after the thirty
day time limit for removal specified & 1446(b) would “substantially eviscerate”
the specific time provision enacted Ggngress,” and “(5) conceding that the
traditional justification for diversity jurisdiction—state court hostility toward
nonresident defendants—has been signiflgaeduced since the time diversity
jurisdiction was created.”



Id. (quotingBarnhill v. Ins. Co. of N. Am130 F.R.D. 46, 50-51 (D.S.C. 1990)).

BONY argues that the strict approach takeMann Brackershould be viewed in light
of Mann Brackets factual circumstances. It maintaitmst the court only used a strict
construction approach given thex months had elapsed sinemoval. In doing so, BONY
relies on a single sentence frdfann Brackerf ignoring the courg overarching policy
rationale. In addition, basingdtstandard used in remand determinations on time elapsed
between the removal notice and the motion termahthat removal notice creates a perverse
incentive for plaintiffs to wait an exceedindbng period of time without filing a motion to
remand. Since few defendants would choose tenantheir removal notice unless there is a
motion to remand pending before the court, Riffsncould choose to wait for months before
filing a motion to remand, forcing the Court teeube stricter standard. This inevitably slows
down the litigation process. Henceatlthere was a longer time elapsed/iann Brackerthan
there is in the instardction should not be dispositive in daténing whether a liberal or strict

construction is used.

BONY further argues that other facs distinguish the present case fribtann Bracken
Unlike in Mann Brackenthe defendant’s error in this casdy pertained to the citizenship of
the plaintiff, not the defendaitself. Additionally, the defendant here has actually filed a motion
to amend its removal notice. There is nothinlylamn Brackero suggest that either of these
factors were relevant in the court’s apption of a strict corteuctionist standardVann
Bracken 2012 WL 2921355, at *6. Hence, as Judge Titus didann Brackenthe Court will

apply such a standard to graimé¢ Plaintiff's motion to remand.

2 “Policy reasons favor adopting the strict constructiomigr@ach in this context, especially in light of the six
months that have elapsed since the Defendants filed their Notice of Removal without seeking leave to amend.”
Mann Bracken2012 WL 2921355, at *6.



Contrary to Defendant’s arguments, tB&NY is unclear about the citizenship of
Fireside’s members couns@gainstgranting its motion for leavi® amend the removal notice.
BONY citesMuhlenbeck v. Kl, LLC304 F. Supp. 2d 797 (E.D. Va. 2004), in support of the
proposition that courts ought to resolve motions for leave to amend a removal notice in favor of
the defendant when the initial removal noticdia partnership’s principal place of business
instead of the citizenshipf its partners. While thBluhlenbeclcourt allowed the defendant to

amend its removal notice, it also noted that:

In cases where permitting amendment will result factual dispute requiring additional
litigation, it may be sensible not to perrie defendant to amend the removal petition,
because one of the purposes of the thirtyt@éayoval period of 28 \$.C. § 1446(b) is to
ensure that litigation is not unduly dgéal by uncertainty as to subject matter
jurisdiction.

Muhlenbeck304 F. Supp. 2d at 801 (citihgeland Seafood Corp. Wat’l Consumer Coop.

Bank 285 F. Supp. 2d 719, 727 (E.D. Va. 2003)).

Here, permitting amendment would inevitabdgult in a “factual dispute requiring
additional litigation.”"Muhlenbeck304 F. Supp. 2d at 801. When a defendant makes an error in
the identification of its own citizenship, asMuhlenbeckthe defect in the removal notice is
very easily cured as the defendant can usuallyrascehe requisite information with ease. Here,
however, litigation haalready begumwith respect to Defendant’s attempt to ascertain the
citizenship of Plaintiff's memérs. Defendant has filed a motion for expedited jurisdictional
discovery, seeking to serve Plgfihwith interrogatories designesblely to reveal Plaintiff's
citizenship. Doc. No. 14. While BONY maintainsttihere is no dispute over actual citizenship,
Fireside points out that it somprised of over 200 unit ownersany of whom live outside of
Maryland. Hence, the present case creates a “ladisfute requiring addiinal litigation” in a

way the facts iMuhlenbecldid not.Muhlenbeck304 F. Supp. 2d at 801.



Indeed, that there is an actuldpute about the Plaintiff'stzenship cuts tahe core of
the distinction the court made betwelnnson v. Nutrex Research Ing29 F. Supp. 2d 723 (D.
Md. 2006) andMolnar-Szilasi v. Sears Roebuck & C429 F. Supp. 2d 728 (D. Md. 2006).
These cases were decided by Judge Titus on cdngedays. Both involved a defendant whose
removal notice listed the plaiffts place of “residence” rather thdheir state of citizenship. In
Johnsonthe court denied the motion for leave to amend the removal notice, whekéalsan-

Szilasj the court granted it. In distinguisig the two cases, Jud@éus explained:

In Johnsonthe defendants candidly admitted that they were entirely unsure of
and could not establish plaiffis citizenship. In contrashere there are no serious
guestions regarding Molnar—Szilasi'siMland citizenship. Her complaint states
that: (1) she resides in Montgomerill&ge in Montgomery County, Maryland;

(2) her boyfriend purchased a gardentwedding lawnmower in Montgomery
County, Maryland over ten years ago; éBpshe was injured while operating the
garden tractor in Montgomery County, Miyd at the residence of her boyfriend
almost four years ago. These allegati@as/ little doubt that the Plaintiff is a
citizen of Montgomery County, Maryland.

Molnar-Szilasj 429 F. Supp. 2d at 731. Here, there isaitals question” regarding Fireside’s
citizenship Molnar-Szilasifeatured a single plaintiff mose citizenship could easily be
extrapolated from documengsbmitted to the courtd. The Court can make no such

extrapolation in the present case. That a comgiom building is located in Maryland does not
permit the inference that all unit owners are Memy citizens. Even if all of the unit owners
actually lived on the propertyphnsorandMolnar-Szilasiexemplify the accepted proposition

that courts do not equate “residency” and “citizenshlplinson429 F. Supp. 2d at 725;
Molnar-Szilasj 429 F. Supp. 2d at 731. BONY needs more than a mere allegation of “complete
diversity” and a declaration of féiside’s principal place of business to permit the court to grant

its motion for leave to amend based on the “obwiess of the citizenship of the parties on the



face of the pleadingsBd. of Educ. of Charles Cnty., Md. v. Travelers Indem, 486 F. Supp.

129, 130 (D. Md. 1980).

The present case is similartohnsonwhere the defendants freely admitted that “at this
stage of the litigation, defielants are unable to provajpitiff's ‘citizenship.” Johnson429 F.
Supp. 2d at 726. Here, BONY has filed a motion sep&xpedited jurisdictional discovery. In
doing so, Defendant explained that “BONY agrees the citizenship of Plaintiff is based on the
citizenship of the members that make up theniféi—information that isnot publicly available
or information that Plaintiff has not transmittedBONY.” Doc. No. 14 6. Hence, Defendant
in the instant action, mudlke the defendants ilohnsonis unable to asseany proof of its

claim of complete diveity. This requires remand.

In an attempt to gatheretrequisite knowledge of Fsile’s citizenship, BONY now,
more than two months after removal, mof@sexpedited jurisdictional discovery. Although
BONY claims it had no other way to access thevant citizenship information, granting its
motion for discovery would be misguided. “To rewe a civil action broughh state court, a
defendant or defendants must filethe district court a notice ®émoval signed pursuant to Rule
11 of the Federal Rules of Civil Procedure andtaining a short and plain statement of the
grounds for removal.Johnson429 F. Supp. 2d at 726 (internal quotations omitted). The
Eleventh Circuit has expounded further upomititeraction between Rule 11 and removal
jurisdiction, in a case whetbe removing party’s allegatis regarding the amount in

controversy were defective becatisey lacked factual support:

Just as a plaintiff bringing an originattion is bound to assgurisdictional bases
under Rule 8(a), a removing defendant nalso allege the factual bases for
federal jurisdiction in its noticef removal under § 1446(a). Though the
defendant in a diversity casunlike the plaintiff, mahave no actual knowledge



of the value of the claims, the defendmsmot excused from the duty to show by
fact, and not mere conclusory allegatitirat federal jurisditton exists. Indeed,
the defendant, by removing the action, hgsesented to the court that the case
belongs before it. Having made tinepresentation, the defendant is no less
subject to Rule 11 than a plaintiff white a claim originally. Thus, a defendant
that files a notice of removal prior teceiving clear evidere that the action
satisfies the jurisdtmnal requirements, and thé&ter faces a motion to remand,
is in the same position as a plaintiffan original action facing a motion to
dismiss.

Lowery v. Ala. Power Cp483 F.3d 1184, 1217 (11th Cir. 2007) (footnotes omitted). To deny
Fireside’s remand motion is to invite removal evdren there is a dearth of evidence that a
federal court would have subject matter jurisdiction. Tbwerycourt portends that such a
ruling would create “fishing expeditionsyhere defendants remove without proof of
jurisdiction, and then seek jsdictional discovery in an attgt to ascertain such proad. That

is precisely what is happening in the instaction. The defendant removed lacking the requisite
proof of jurisdiction, and then, more thanotwmonths after removatoved for expedited
jurisdictional discovery. Remand is the necessaryse if the court is to avoid “encouraging
defendants to remove, at best, prematurely, andit, in cases in which they will never be
able to establlsjurisdiction.”Lowery, 483 F.3d at 1217. Indeed, tissprecisely the danger the
Muhlenbeckcourt warned of in declaring that coumisist be wary of granting leave to amend a
removal notice when the amendment would calisditigation to be “unduly delayed by

uncertainty as to subject matter jurisdictiomthlenbeck304 F. Supp. 2d at 801.

As in Lowery, “the defendants here asklealt the district coumreserve ruling on the
motion to remand so that they could conduct disgota@obtain information from the plaintiffs
that would establish that the court has jurisdictidiivery, 483 F.3d at 1217. The court

declines to do so, for “[tlhe defendant['s] requfor discovery is taatmount to an admission



that the defendant[] do[es] notJeaa factual basis for believinigat jurisdiction exists. The

natural consequence of such amasion is remand to state courtd. at 1217-18.

11, CONCLUSION

For the foregoing reasons, Plaintiff's Motion for Remand will be GRANTED,
Defendant’s Motion for Leave to Amend the Notice of Removal will be DENIED, and
Defendant’s Motion for Expedited Jurisdictidizscovery will be DENIED. The remaining
motions will be DENIED as moot. A separate Order will follow.

May 29, 2013 /sl

Date Alexander Williams, Jr.
United States District Judge
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