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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

STEVEN ABELMAN
Plaintiff,

V. Civil No.MAB 8:13-00669

WELLSFARGO BANK, N.A.

Defendant.
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MEMORANDUM OPINION

Defendant Wells Fargo Bank, N.Aow moves to dismiss Plaintiff Steven Abelman’s
complaint for breach of contract and violation of the Maryland Wage Payment andiGollec
Law (“MWPCL”"). Md. Code Ann., Lab. & Empl. § 3-50&. seq Theparties have fully
briefed thassuesand the court now rules without a hearing pursuant to Local Rule 10&r.6.
the reasons that followhe courtDENIES Defendarits motion
l. Background & Procedural History

Wells Fargo Bank, N.A. (“Wells Fargo”) employed Steven AbelifiRtaintiff’) as a
Private Mortgage Banker from September 30, 2010 through April 24, 2012. (Compl. 1 6-7.)
During Plaintiff's employmentWells Fargoagreed to pay him commissions pursuant to the
Wells Fargo Home Mortgage 2011 Incentive Compensation Plan for Private MoBagakers
(“Compensation Plan”). (Compl. {1 8.) Under the Compensation W®lalts Fargo was to credit
him for commission®n the last day of the month in which each of his loans funded. (Compl. |
11.) Wells Fargowould then payim the commissions on the last pay date of the month

following the month in which the commissions were credited. (CofiridA.)
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WhenPlaintiff's employment withNells Fargoended, he was working on thirsgven
loan applications that had not y#tsed and he alleges that these loan applications closed after
he left Wells Fargo’s employmen{Compl. 1.2, 14.) Plaintiff pleads that he had “performed
all, or virtually all, of the tasks required of a Private Mortgage Banker in twdemg these
loans at issue tolose.” (Compl. § 13.) On this basis, Plaintiff asserts that he had earned his
commissions on thinirty-sevenloans. (Compl. 1 13.) However, Wells Fargo has not paid
commissions to Plaintiff on any of these loafGompl.  15.)

Plaintiff filed this action in the Circuit Coufor Montgomery County on January 17,
2013, alleginghat Wells Fargo breached its contract by failing to pay him commis&ions
loans that Ipsed aftehe left Wells Fargo’s employmeand that thé//WPCL prohibits any
terms in the Compensation Pldnat serve as a forfeiture of earned wagétlls Fargo removed
the action to thisCourt based on diversity jurisdiction on March 4, 2013.

On March 7, 2013, Wells Fargonoved to dismis®laintiff's complaint pursuant to
Federal Rule of Civil Procedure 12(b)(6). In its Motion to Dismiss, Wellgd-avers that,
under the Compensation Planhasno obligation to pay commissions to Plaintiff smy of the
loans in question because Plairnsitmploymenendedbefore the loans at issue closed,and
therefore, heould not have completed aif his obligations with respect to those loanfef(’s
Mot. to Dismiss3, 5.) Wells Fargo further argues the requirement, inadrder for thePlaintiff
to receive commissiortee be employed by Wells Farga the date the loans closeéslyalid
under the MWPCL. (Def.’s MototDismiss6.)

. Standard of Review
A motion to dismiss under Federal Rule of Civil Procedure 12(b)(6)ttestufficiency

of the complaint.Presley v. City of Charlottesvilld64 F.3d 480, 483 (4th Cir. 2006)her



court must consider all welleaded allegations in a complaint as tileyight v. Oliver 510
U.S. 266, 268 (1994), and must construe all factual allegations in the light most favotable t
plaintiff. SeeHarrison v. Westinghouse Savannah River,@@6 F.3d 776, 783 (4th Cir. 1999)
(citing Mylan Labs., Inc. v. Matkayi7 F.3d 1130, 1134 (4th Cir. 1993)).

A court may only grant a motion to dismiss if the complaint I&eksugh facts to state a
claim to relief that is plausible on its faceBell Atl. Corp. v. Twomb|y650 U.S. 544, 570
(2007) see also Ashcroft v. Ighd56 U.S. 662 (2009)A claim has facial plausibility when a
plaintiff “pleads factual content that allows the court to draw the reasoné&dlerice that the
defendant is liable for the misconduct allegetfjbal, 556 U.S. at 678 (citation omitted).
“While a complaint attacdd by a Rule 12(b)(6) motion to dismiss does not need detadtghf
allegations, a plaintif§ obligation to provide the grounds of his entitlement to relief requires
more than labels and conclusions, and a formulaic recitation of the elerharsu® of action
will not do.” Twombly 550 U.S. at 555c{tations and quotation marks omitjed

In reviewing a motion to dismiss, courts may consider documents attached
incorporated by reference intiee complaint.Phillips v. LCI Int’l, Inc,, 190 F.3d 609, 618 (4th
Cir. 1999);Tech. Patents, LLC v. Deutsche Telekom 23 F. Supp. 2d 903, 920 (D. Md.
2008).
[11.  Analysis

The parties do not dispute that the Compensation Plan governs Plaintiff’'s entitlement
the commissions he seeks in this law$uifthe Compensation Plan provides:

Provided Employee satisfiesl conditions and minimum
requirements as set forth in the Plan, and subject to all Plan terms,
commission credit will be granted on the last day off for the month

1 The Compensation Plan was referenced in the Complaint and provided muth@<Exhibit 1 to the Defendant’s
Motion to Dismiss.



in which the loan actually fursd(i.e, disbursement of funds the
closing/settlement agent). .

... To earn commissions, bonuses, or other incentives under
this Plan, the Employee must be actively employed by Wells Fargo
through the date commission credit is granted tanaligh the end
of the applicable performance period, unless otherwise expressly
provided in this Plan or required by applicable law. This is an
express condition of earning incentives under this Plan, it being one
purpose of this Plan to provide an intee to the Employee to
remain in employment with Employer. This condition also
recognizes the Employee’s ongoing job responsibilities with respect
to the closing of loans on which the Employee may be eligible to
receive commissionsicentives. . . .

(Def.’s Mot. to Dismis Ex 1 (Compensation Plan 2, 9).)

The Compensation Plan thus conditions payment of commissiamsgioyment with
Wells Fargo on “the date commission credit is granted and through the end of thaldgplic
performance period, unless otherwise expressly provided in this Plan or requagolibgible
law.” (Def.’s Mot. to Dismiss Ex1 (Compensation Bh9).) Wells Fargo interprets this term to
mean thaPlaintiff had to remain employed through the loan’s closinggima commissiort
(SeeDef.’s Mot. to Dismis®$; see alsdef.’s Reply3.) Plaintiff, in turn, argues that he is
entitled tocommissions under the contract and Maryland law because he “perforroed all
substantially all of the work necessatg’closethe loans at issugPl.’s Oppgn 5; accord

Compl.{ 13)

2The contract language actually conditions commissions on employmesugththe date commission credit is
granted and through the end of the applicable performance period, unlesssetlesipressly provided in this Plan
or required by applicable law.(Def.’s Mot. to Dismis€Ex. 1 (Compensation Plan )The MWPCL voids any
contract term that conditions payment on employment through an arhiti@ryather than on completion of the job
in question.SeeMedex v. McCahe372 Md. 28, 3911 (2002). In its Motion to Dismiss, Wells Fargo’s argument
appears to be limited to whether the Plaintiff needed to remain emgluygedh the loan closing, rather than
through the end of the applicable performance period.



Under § 3-505 of the MWPCL, employers must pay employees “all wagderduerk
that the employee performed before the termination of employment, on or befdes thie
which the employee would have been paid the wages if the employment had not been
terminated.” 8 3505. The law defines “wages” as “all compensation thdtie ® an employee
for employment.” Medex v. McCahe372 Md. 28, 35 (Md. App. 2002) (citing 8§ 3-501(c)).
“Commissions are clearly within the scope of the Act, and a cause may amsehedct for an
employer’s failure to pay commissions earned dpamployment yet not payable until after
resignation.” Id.

Thus, the MWPCL requires an employer to pay commission$aioreeremployee if the
employee has done everything required to earn that commissiorehis or her termination.

Id. at 41;cf Stevenson v. Branch Banking & Trust Cofh9 Md. App. 620, 635, 646-47 (2004)
(finding severance pay not to be wages earned prior to termination for purposeP@IMWA
court will not give force to any contract term thlaprives an employee of commissions in
violation of the MWPCL, for example by conditioning payment on employment throughtthe da
the employer pays the commissi@ther than othe employee’sompletion of all legitimate job
functions necessary to earn the commissivaee Medex372 Md. at 39-41Hoffeld v. Shepherd
Elec. Cq 176 Md. App. 183, 201-02 (2007).

Wells Fargo argues that its interpretation of the Compensation Plan is validhmder
MWPCL because¢he requirement that a loan officer remain employed through a loan’s closing
merely recognizethe “ongoing job responsibilities with respect to the closing of loans on which
the Employee may be eligible to receive commissions/inceritiBef.’s Mot. toDismiss Ex 1
(Compensation Plan 9)Wells Fargoargues that Plaintiff is not entitled to commissions on the

loans in question becausis employmenendedbefore any of the loans closed and therefore he



could not have satisfied the job responsibilitiglated to their closirsgy SeeDef.’s Mot. to
Dismiss 5.)

To support its argumentyells Fargacites two cases in which the Maryland District
Court concluded that an employee was not entitled to commissions under the MWPCL. In
McLaughlin v. Murphythe courheldthat a mortgage broker was not entitled to commissions on
loans that he worked on beédris employer terminated his employméeetause h&id not do
everything required of him under the contract with eespo the three loans at isSu&72 F.
Supp. 2d 465, 474 (D. Md. 2004). Hoffeld the court concluded that a sales representative had
not earned commissions on orders that had not yet shipped because the represestative wa
responsible for “servicing both the customer and its individual purchase orders threugh t
shipment date.” 176 Md. App. at 207.

In both cases, however, the court based its decision on deteitkthce addressing the
responsibilities that the employee had failed to complete prior to termindtidacLaughlin
the evidence indicatatiat other employees had to rework two of the loans in question and that a
third had not closed as of the time of the proceeding. 372 F. Supp. 2d &t #offeld the
evidencademonstrated that tlemployer terminated the saleepresentativbefore he could
completesignificantcustomerservice responsibilities between the time he toarkain ordes
and the datetheyshipped. 176 Md. App. at 204-0While these casefemonstrate that Wells
Fargo may be justified in its legal position that Plaintiff did not earn the claimed caomsi#s
he failed to complete certain job responsibilitieore he left Wells Fargo’s employmetitey
do not answer the factual question of whether such job responsibilities existed ami&dem

uncompleted.



This court’s decision iRogers v. Savings First Mortgadd_C is instructivein this
regard 362 F. Supp. 2d 624 (D. Md. 2009 Rogers former loan officers for a residential
mortgage company sued to collect unpaid commissions on loans that closed after their
termination. Id. at 627. The employer relied dcLaughlinto argue that the employees were
not entitled to commissions becaulkey were not employed at the time of the loan closihgs.
at 643. The court denied summary judgment to the employer, observing that trendecidd
depend on findings of fact on which the record was yet uncldaat 645-46.

Although Plaintiffs admit that some additional work is often
required on pending loans right up until the time of closing, it is
unclear how substantial that work truly is for each of the different
loans at issue here. . . . For those loans where no additional work
was done, the relevant considerations are the same as those in
Medex compensation . .is being linked to the arbitrary factor of
employment on a particular date .

In light of the evidence in the record, the Cocannot
concludehat Defendantdright line rule denying all Plaintiffs their
terminal commissions is reasonable. It may well be that there were
some loans, like the loamsMcLaughlin where another loan officer
had to &ke over after a Plaintiff leffthe employer], had to do
substantial work, and was paid the commission for that work.
Defendants have not provided examples, however, of such a
situation.

Id.; see alsAdmiral Mortg., Inc. v. Coope57 Md. 533, 537 (2000) (involving jury award of
commissions to employee who had completed responsibilities for developing loansheefore
quit, where another team was responsible for processing and closing loans

The pleadings and the attachments thereto deuibiciently address whatf any,
responsibilities Plaintiff failed to fulfill before the loans could close. Thmfensation Plan
does not specify Plaintiff's job responsibilities through closargl Wells Fargo’s attempt to
demonstrate Plaintiff's remaining responsibilitteegpends on evidence that did not form part of

7



the complaint, the attachments thereto, and the documents referenced withinpglanto®ee
Phillips, 190 F.3d at 618fech. Patentsb73 F. Supp. 2d at 920.

Indeed, Plaintiff pleads that he had in fact “performed all, or virtually all, diaitles
required . . . to bring the loaasissue to clas” (Compl.f13.) Construing the assertions in the
Complaint in the light most favorable to Plaintiff, Plaintiff could plausibly praatsthat would
support thisscenario

Defendant has not met its burden of showing Haintiff cannot prove facts that would
entitle him to recover commissionsder the Compensation Plan and the MWPCL on all or
some of thehirty-sevenloans at issue.

V.  Conclusion

For the foregoing reasons, the cdDENIES Wells Fargo’smotion to dismiss(ECF

No. 10.)

s/Mark A. Barnett

Mark A. Barnett

Judge

United States Court of International Trade
September 30, 2013 (sitting by designation)



INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

STEVEN ABELMAN *
*

Plaintiff, *

*

V. * Civil No.MAB 8:13-00669

*

WELLSFARGO BANK, N.A. *
*

Defendant. *

*

ORDER

In accordance with th€ourt’'s Memorandum Opinion of this date, and for the reasons

statal therein, it is hereby ORDERED&t Defendant’s Motion to Dismiss is DENIED

s/Mark A. Barnett

Mark A. Barnett

Judge

United States Court of International Trade
(sitting by designation)

September 30, 2013



