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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
SOUTHERN DIVISION

NATHANIEL LEE SMITH, *
*
Plaintiff, *
*
*
V. * Civil No. AW-13-796
* CriminalNo. AW-10-216
UNITED STATES OF AMERICA *
*
Defendant. *

*
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MEMORANDUM OPINION

Before the Court is Petitioner/Defendant Nathaniel Lee Smith (“Petitioner”)’'s Motion to
Vacate, Set Aside, or Correct a Sentence under 28 U.S.C. § 2255. For the reasons set forth
below, the Court will, by separate ordBENY Petitioner’'s Motion.

l. FACTUAL AND PROCED URAL BACKGROUND

On February 17, 2010, Petitioner was agdsh Montgomery County, Maryland for
theft, assault, robbery, kidnapping, and burgl@wer time, all charges were dropped except for
theft, which resulted in a federal charggpoksession of a firearm after a felony conviction.
Additionally, on February 26, 2010, Petitioner vgastenced on state draarges in Prince
George’s County, Maryland for a term of fivears’ imprisonment with two years suspended.

After a series of transfers betweeimBe George’s County, Montgomery County, and
Maryland state prison, on May 18, 2010, Petitiomas transferred inttederal custody. On
March 21, 2011, before this Court, Petitionexgaled guilty to one counf possession of a

firearm after a felony conviction in violation of 18 U.S.C. § 922(g)(1). Petitioner was sentenced
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to 78 months’ imprisonment for the felony firen possession to run consecutively with 11
months for violating federaupervised release (AW 04-0388), tototal sentence of 89 months.
During sentencing, this Court citetl Petitioner time served dating as far back as February 17,
2010. On September 11, 2011, Petitioner was trandferte state custodyyhere he served the
conclusion of his state sentence and, on Fepa2013, Petitioner retned to the Federal
Bureau of Prisons, where he remains. On April 2, 2013, the Court entered an Amended Judgment
clarifying the credit Petitioner received for time servedeiRebruary 17, 2010. Doc. No. 45.
The pending Motion to Vacate, Set AsideCmrrect a Sentence under 28 U.S.C. § 2255
was filed on April 4, 2013. Doc.d 47. Petitioner requests thattGourt consider his pro se
motion liberally and appoirdounsel in its discretiord. at 1. Next, Petitionarequests that this
Court use the SupremCourt’s ruling inSetser v. United Sates, 132 S. Ct. 1463 (2012), to
vacate his conviction and sentence in ordeesentence him according to “how the honorable
judge intended his sentence to be executedc: Do. 47 at 5. Accordingly, Petitioner asks the
Court to interpregetser, which addressed who had the authority to impose consecutive or
concurrent sentences prior to anticipatedunaecided state sentencas,recognizing a new
right that should bapplied retroactivelyld. at 2-3. Petitioner argadhat the holding ifeague
v. Lane, 489 U.S. 288 (1989), which establishesam@ard for retroactivity of criminal
procedural rules, is inapplicable here bec&tsr announced new substantive rules, which
generally apply retroactively. Doc. No. 472a8. The Government filed a Response in

opposition to Petitioner's Motion on June 17, 2013. Doc. No. 59. Petitioner subsequently

1 On April 22, 2013, after Petitioner fidehis Motion under 28 U.S.C. § 225% filed an appealf the Court’s
Amended Judgment. The Court discerns no reason pod¢eed with consideration of the § 2255 petition, as the

Amended Judgment appears to have no bearingeoartfuments Plaintiff raises in his petition.



requested an extension of time to file a rdpigf, and the Court granted Petitioner until August
19, 2013 to file a reply. Doc. No. 62. Despitergegranted that extension, Petitioner never filed
a reply brief. Accordingly, the petition ige for the Court’s consideration.

. ANALYSIS

A. Timeliness of Petitioner’'s Motion

Petitioner contends that his § 2255 petitiors wanely because he filed within one year
from the “date on which the right asserted watsalty recognized by thedpreme Court, if that
right has been newly recognized by the Supreme Court and made retroactively applicable to
cases on collateral review.” 28 U.S.C. § 2255(f)Rtitioner argues that the Supreme Court’s
ruling in Setser, which was decided on March 28, 2012abBshed a new ght within the
guidelines of § 2255(f)(3). Doc. No. 47 atA&though the motion wasléd after the one-year
period expired on March 28, 2013, Petitioner assanis,the Government does not contest, that
he submitted the motion via his prison’s in@rmailing system on March 25, 2013. Doc. No. 59
at 2. Therefore, under the “Inmate Filing” procemtustated in Rule 3(d) of the Federal Rules
Governing 28 U.S.C. 88 2254 and 2255 Casespanthe “prison mailbox rule,” announced in
Houston v. Lack, 487 U.S. 266 (1998), the motion is timefherefore, this Court will look to the
merits of his argument.

B. Consideration of Petitioner’s Motion and Appointment of Counsel

The Court considers this matigith the liberal constructionfi@rded to pro se petitioners
seeking relief sincgd]ocuments filed pro se are . . . hetilless stringent standards than formal
pleadings drafted by lawyersSaracay-Orellana v. United Sates, Crim. No. RDB-10-0590,

2013 WL 2490235, at *3 (D. Md. June 7, 20{8}ternal quotation marks omitted) (citing



Erickson v. Pardus, 551 U.S. 89, 94 (2007)). However, because the power to appoint counsel is
discretionary and this cause of action is neitheerly complex nor one where Petitioner cannot
adequately represent himself, the Courtifi no exceptional circumstances requiring the
appointment of counseCf. Cook v. Bounds, 518 F.2d 799, 780 (4th Cir. 1975).
C. Petitioner’s claim is dissimilar from the facts and holding ofSetser

In Setser, the Supreme Court considered the maitévionroe Setser, a defendant who
pleaded guilty in federal district court andsasentenced prior to an anticipated but undecided
state sentence. 132 S. Ct. at 1466. The fedamsdrsee mandated that Satserve 151 months’
imprisonment, to run consecutively to the ested state probation®ation sentence and
concurrently to the anticipated statethamphetamine possession sentence. However,
controversy arose because theessasubsequently imposed senterdieecting both state counts
to run concurrently, made the federal sentegarders impossible to enforce. Consequently,
Defendant Setser questioned whetie district judge or Bureaaf Prisons should decide if the
sentence runs concurrently or consecutivE€lyoosing the former, the Supreme Court deemed
the subsequently applied state sentencdswaat and looked only at the federal sentence
imposed. The Court explained that “the reastarass standard we apply in reviewing federal
sentences asks whether the disttourt abused its discretior&tser, 132 S. Ct. at 1472 (citing
Gall v. United Sates, 552 U.S. 38, 46 (2007)). The Cototind that the sentence imposed was
reasonable and the district cowds correctly within its discretion to impose a sentence to run
both concurrently and consecutiveljtivthe anticipated state sentendesat 1472-73.

Here, Petitioner’'s motion is without merit besatthe facts leading the controversy in

Setser are inconsistent with Petitiorie stated account of eventstime present case. Notably, this



Court sentenced Petitiongifter the state court imposed a seweof five years’ imprisonment
with two years suspendefee Doc. No. 41. Therefore, the confusionSsiser about the
implementation of the federal sentence as a restitte subsequently pjed state sentence is
absent here. The sentence imposed by tbigtGvas appropriate iight of the federal
sentencing guidelines, consistent with the @nésnce report preparég the U.S. Probation
Office, and less than the maximum sestepermitted by statute, as acknowledged in
Petitioner’s plea agreemeisee Doc. No. 34.

Moreover, this Court did not abuse its detton. Looking only at the imposed federal
sentence, as the Supreme Court difleiser, it is clear that Petitioner was appropriately
sentenced. In fact, the Court was more tharoregse in that it granted Petitioner time served
dating back to February 17, 2010, when Petitian&s held on state charges in Montgomery
County.See Doc. Nos. 41, 45. Therefore, havingeady granted Petitioner relief during
sentencing, the Court is not inclined t&g¢additional measures at this time.

D. Setser does not retroactively apply toimpact Petitioner’s sentence

Addressing Petitioner’s retaativity argument, Petitioner and the Government dispute
whetherSetser announces a new rule, which may impRetitioner’s sentencing if applied
retroactively. The Supreme Court explained thatase announces a new rule when it breaks
ground or imposes a new obligation on the Statdke Federal Government,” meaning the
case’s “result was nalictated by precedent existing at thiene the defendant’s conviction
became final."Teague, 489 U.S. at 301. Conversely, a ridanot new if it is “merely an
application of the principle thgioverned” a previous decisioratesv. Aiken, 484 U.S. 211, 217

(1988).



Here, the Government contends that$l@reme Court did not announce a new rule in
Setser, but rather reiterated that dist courts have traditionalllgeld discretion on similar issues
under 18 U.S.C. § 3584 and that judges pogbkesdiscretion to impose consecutive or
concurrent sentences even for anticipatedubdecided state sentences. On the other hand,
Setser is arguably a new rule because ihighly possible that #gnCourt’s holding irBetser
establishes new ground. Section 3584 speaks kiptatsentences “imposed on a defendant at
the same time, or if a term of imprisonmeniniposed on a defendanhwis already subject to
an undischarged term of imprisonment.” 1&IC. § 3584. It does not comment on the situation
addressed ietser, where the district court imposedsences to run concurrently and
consecutively to anticipated but not yet impostde sentences. As a result, the Supreme Court
may have adopted a fresh interpretatio8 8684, making a rule new for the purposes of
retroactivity analysis.

The Court does not need to accept eithguiaent, however, as the Court cannot apply
Setser retroactively. Even assuming what Petigo urges this Court to accept, tRatiser
announces a new rule, this Court cannot make auleap to declare it @picable to Petitioner’s
sentence without considering all of the factors obeattivity, especiallghose articulated in
Teague. This includes the generalipeiple that new substantive rules apply retroactively, but
new procedural rules aselely applied to “all defendantdwse convictions are not final when
the rule is announcedTeague, 489 U.S. at 319.

Substantive rules “narrow the scope ofiananal statute by interpreting its terms,”
“alter[] the range of conduct or tleéass of persons that the law pehmes,” or “produce a class of

persons convicted of conduct the law does not make crimiairo v. Summerlin, 542 U.S.



348, 352-53 (2004). Petitioner contends Betder establishes a substantive rule because it is a
statutory interpretation of 18 5.C. § 3584(a), making it a retrdi&e decision applicable to the
§ 2255(f)(3) claim. The Court finds otherwise becdsetser, in choosing who has the authority
to impose consecutive or concurrent sentgnlsas none of the aforementioned effects.

If anything, when supposing th&ttser established a new rule,ista procedural rule. For
a new procedural rule to appigtroactively, it must fit within two exceptions. The first is
reserved for rules that place “certain kindgomary, private individual conduct beyond the
power of the criminal law-making authority to proscribeague, 489 U.S. at 311 (citation
omitted).Setser’s directive lands outside this excepti The second exception is reserved for
rules that establish principles “implicit in thenopt of ordered liberty,” akin to “watershed
rules of criminal procedure” that implicate thimdamental fairness of the criminal proceeding.
Teague, 489 U.S. at 311 (quotingalko v. Connecticut, 302 U.S. 319, 325 (1937)). This
extremely narrow exception is reserved for riked “properly alter ouunderstanding of the
bedrock procedural elements that must be found to vitiate the fairness of a particular
conviction,” such as th8upreme Court’s ruling iGideon v. Wainwright, 372 U.S. 335 (1963),
which required states to providefendants with their Sixth Aemdment right to assistance of
counsel in all criminal proceedingBeague, 489 U.S. at 311. Her&etser’s clarification about
imposing concurrent and consecutive sentencescylarly in advance o&nticipated but not yet
imposed state sentences, does negtrthis stringent standard. Asesult, even if the Court
decidedSetser announced a new procedural rule, duM not apply retroactively to alter
Petitioner’s sentence.

II. CONCLUSION



The Court has gone to great lengths terly construe P#toner’'s § 2255 motion.
After careful consideration, the Court concladeat Petitioner’s claims are without merit
because, even assuming that the Supreme Court’s ruligtsen announced a new rule, it is not
one that applies retroactively to altettiBener's sentence. Moreover, the factsSatser are
significantly different from those in Petitioner’'s case. Therefore, Petitioner’s Motion to Vacate,
Set Aside, or Correct a Sentence under 28 U.S.C. § 2255 VIDIEEDBED .

V. A CERTIFICATE OF APPEALABILITY

There is no absolute entitlement to apedistrict court’s denial of a Motion under
§ 2255. See 28 U.S.C. § 2353(c)(1). “A certificate appealability may issue . . . only if the
applicant has made a substantial showing of the denial of a constitutional fajht.”
§ 2253(c)(2). To meet this burdean applicant must show tha¢asonable jurists could debate
whether (or, for that matter, g that) the petition should halveen resolved in a different
manner or that the issues presented weatedaate to deserve encouragement to proceed
further.” Sack v. McDaniel, 529 U.S. 473, 475 (2000) (citifdarefoot v. Estelle, 463 U.S. 880,
893 (1983)). Itis the Court’s view that Petitioner has raised no arguments that cause this Court
to view the issues as debatable, find thaighees could have been resolved differently, or
conclude that the issues ragpgestions which warrant furthezview. Accordingly, the Court
denies a Certificatof Appealability.

A separate Order will be issued.

August 28, 2013 /s/

Date AlexandeWilliams, Jr.
United States District Judge



