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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

FRANZ BUTLER,

Plaintiff,
2 Case No.: PWG-13-883
WILLIAM WINDSOR, etal.,

Defendants.

MEMORANDUM OPINION

Franz Butler was near 7-Eleven on MarcyefAue in Prince Gege’s County with two
friends, holding a beverage in a paper bag, wiwen Prince George’s County police officers
approached him, searched him, and askedtbisit on the ground. Acecding to Butler, the
beverage was an iced tea and, other than quesgitmé need to sit down, he obeyed the officers.
According to Officers William Windsor and Riald Reynolds, the beverage was malt liquor;
Butler was intoxicated and belligerent; and lierapted to flee repeatyd struck one officer,
and refused to sit on the ground. The officersséek Butler, employing some degree of force,
and he filed this lawsuit, allegy violations of 42 U.S.C. § 1983 @ related state tort claims. |
must determine whether to grant summary judgment in favor of the Defendants, Officers
Windsor and Reynolds and Prince Geord@inty, on any of Plaintiff's claintsand whether to

allow Plaintiff to amend his Complaint to plead satisfaction of the LGTi@Aice requirement.

! Defendants filed a Motion for Summary Judgrinand Memorandum of Law in Support, ECF
Nos. 24 & 24-2, in response to which Plainfifed an Opposition to Defendants’ Motion for
Summary Judgment and Maon to Amend, ECF No. 25. Defendaritave not filed a reply with
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| will grant Plaintiff's unopposd Motion to Amend, provided dh the facts support such
an amendment, and | will deny Defendants’tidio for Summary Judgment on Counts 11-VI and
IX and X, insofar as it is based on Plaintiff'slé@e to comply with the LGTCA. But, | will
grant Defendants’ Motion on the claims against@ounty in Counts I, lll, IV, X and X, on the
basis of governmental immunity andecause Plaintiff failed to stateMonelf claim, | will
grant Defendants’ Motion as to Count VIl and dir@laintiff to submit briefing on the viability
of Counts | and VIII against the County. Becauseug® disputes exist as to material facts, |
will deny Defendants’ Motion on all other grounds as to all claims against the Defendant

Officers and with regard to the claimaagst the County in Count V.

Thus, Counts V and VI and, tiie additional briefing provides a basis, Counts | and VIII,
are the only counts that remainaatgt the County. Further, therd@ of summary judgment as
to the claims against the Defendant Officer€ounts 11-VI and 1X and X and the claims against
the County in Counts V and VI is withoutgpudice to submission of a second motion for
summary judgment within thirty days of PlaintffAmended Complaint, if he files one, or thirty
days from the date of this Memorandum Qgm if Plaintiff does not amend. The second
motion for summary judgment magst only on Plaintiff's failureéo comply with the LGTCA,

should Defendants have suppiant such an assertion.

regard to the summary judgment motion oogposition to Plaintiff's Motion to Amend, and the

time for doing so has passe&eelLoc. R. 105.2(a). A hearing is not necess&@gelLoc. R.

105.6. For the reasons stated in this Memorandum Opinion, Defendants’ Motion for Summary
Judgment IS GRANTED IN PART AND DENIED IIRART, and Plaintiff's Motion to Amend

IS GRANTED.

2 |Local Government Tort Claims Act,dlCode Ann., Cts & Jud. Proc. §§ 5-301 — 5-304.
3 Monell v. Dep't of Social Seryst36 U.S. 658, 690-91 (1978).
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l. BACKGROUND

The parties’ recollections of the eventslahe 7, 2012 differ greatly. In support of their
version of the events on June 7, 2012, Defersdaité the Statement dfrobable Cause that
Officer Reynolds filed, Defs.” Mem. Ex. A, EQ¥o. 24-1, which describes Plaintiff as holding a
can of alcohol and intoxicated to the point thatwas “stumbling” and “bumped into another
citizen.” Id. at 1. Additionally, Officer Reynolds reportélaat Plaintiff was so belligerent that
he refused to stay for a pat down searchutétfOfficer Reynolds] on the chest,” attempted to
flee repeatedly, and “refused alders” to sit on the groundd. at 1-2;see alsdReynolds Dep.
42: 1-5, 47:7-15, Pl’s Opp’n Ex. ECF No. 25-1. But, in revieng the evidence related to a
motion for summary judgment, th@ourt considers the facts in the light most favorable to the
non-moving party. Ricci v. DeStefano557 U.S. 557, 586 (2009%3eorge & Co., LLC v.
Imagination Entm’t Ltd.575 F.3d 383, 391-92 (4th Cir. 200Bgan v. Martinez336 F. Supp.

2d 477, 480 (D. Md. 2004).

In the light most favorable tBlaintiff, on the date in questi, he “got a bag of chips and
a soda to drink” at 7-Eleven and started “wadkup the hill on Marcy Avenue” with a friend and
“someone else.” Butler Dep. 45:4-8, Defs.” Mdix. B, ECF No. 24-1. Plaintiff testified that
he had Arizona Iced Tea, nalcohol, in the paper badd. at 51:1-20. He recalled. at 46:1—

20:

[T]he police came out of nowhere and treproached me and asked me for my
ID and [Officer Reynolds] told me to gowards the car and to put my hands on
the car, on the hood and he searched nme:] asked him what he — why he pulled
me over and he said — | can't remembelivhe said, and after he searched me
and pat me, he told me to sit down ondheund ... . | felt that | was — | felt that |
had no business being pulled over. Ttag me sit on the ground. | felt | didn’t
need — | shouldn’t of had to sit on theound and he asked again to sit on the
ground and he said it — heicda more, more, meanei. said, “For what?” And |
remember | said,” For what?” And | gggel didn'’t sit onthe ground fast enough



and he came to me and he forced me and tackled me on the ground and another
police officer [Officer Windsr] came out of nowhere and he jumped me, and he
jumped me and | went to the hospital.

He testified that he refused to “get on the groudyf’said that it was not true that he ran or hit

the officer. Id. at 56:2—21.

Officer Reynolds acknowledged that, wheraiRtiff repeatedly attempted to flee, he
“grabbed [Butler] by the arm” and “attempted @m bar take down,” whitcaused Plaintiff to
fall, and later brought Plaintiff to the @und again. Stmt. 1-2. #lbugh Officer Reynolds
stated that Plaintiff “continued to struggleliceak free” and that Officer Windsor “assisted in
getting the arrested into custodyd at 2, he did not describe the force used in effecting the
arrest. Plaintiff claims thahey “kicked, punched, and generafigsaulted” him. Compl. T 9,
ECF No. 2. Specifically, he alleges that tHayentionally, maliciously, willfully, wantonly,
and recklessly struck the Plaintiff in the fatead, arms, legs, stomach, back and nedd.”

1 20.

. DISCUSSION

Summary judgment is prop&hen the moving party demonstrates, through “particular
parts of materials in the record, includirdepositions, documents, electronically stored
information, affidavits or declations, stipulations ..., adssions, interrogatory answers, or
other materials,” that “there 180 genuine dispute & any material facand the movant is
entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a), (c)(1)(A¥ee Baldwin v. City of
Greensborp 714 F.3d 828, 833 (4th Cir. 2013). ttie party seeking summary judgment
demonstrates that there is no evidence to stipp@nonmoving party’s case, the burden shifts to
the nonmoving party to identify evides that shows that a genuinslite exists as to material

facts. See Celotex v. Catretd77 U.S. 317 (1986). The existe of only a “sintilla of



evidence” is not enough to defeamotion for summary judgmenfAnderson v. Liberty Lobby,
Inc., 477 U.S. 242, 251 (1986). Instead, the evideytmaterials submitted must show facts
from which the finder of fact reasonablgud find for the party opposing summary judgment.

Id.
A. Count VII — Prince George’s County

Count VIl is a 8 1983 claim against the County only. Compl. 8. Defendants contend that
they are entitled to summary judgment on tbigint because “Plaintiff failed to sufficiently
plead his claim for an unconstitutional pattern practice,” relying instead on “speculative
statements and legal conclusions,” and, desiiie completion of discovery, Plaintiff has no
“fact-specific averments . . . ebtshing his cause ahjury” to supplant the “bald allegations
advanced by Plaintiff in his Complaint.” Defdéfem. 4-5. Plaintiff ingts that Paragraphs 37—

39 of his Complaint “are sufficient[] toupport a 81983 claim against the Defendant Prince

George’s County, Maryland.” PL.Bpp’'n 4-5. Paragraphs 37-39 state:

Paragraph 37. Prior to June 7, 20ft® Prince George’s County Police
Department which is owned operateshd otherwise controlled by Prince
George’s County, Maryland developedida maintained policies or customs
exhibiting deliberate indifference to thenstitutional rights opersons in Prince
George’s County, Maryland, which caused thaation of the Plaitiff's rights in
this action.

Paragraph 38. It was éhpolicy and/or custonof the Prince George’s
County Police Department to inadequytand improperly mvestigate citizen
complaints of police misconduct, andrige George’s County, Maryland instead
tolerated acts of misconduct.

Paragraph 39. It was the policy and or custom of the Prince George’s
County Police Department to inadequatelypervise and train its police officers,
including the Defendant Officers Reydsl and Windsor, thereby failing to
adequately discourage furtheonstitutional violationn the part of its police
officers. Prince George’s County, Maryland and the Prince George’s County
Police Department did not require approf@ian-service traimg or retraining of
officers who were known to have engaged in police misconduct.



The County, as a unit of locglovernment, is a “pers@fi’ subject to suit under 42
U.S.C. §1983, as stated Monell v. Department of Social Services36 U.S. 658, 690-91
(1978). DiPino v. Davis 729 A.2d 354, 368 (Md. 1999). But, “[ulnddionell, a municipality’s
liability “arises only where the constitutionallyffensive actions of employees are taken in
furtherance of some munpal ‘policy or custom.”Walker v. Prince George’s Cnty., Md&75
F.3d 426, 431 (4th €i2009) (quotingMilligan v. City of Newport Newg43 F.2d 227, 229 (4th
Cir. 1984));see Rockwell v. Mayor of BaliNo. RDB-13-3049, 2014 WL 949859, at *11 (D.
Md. Mar. 11, 2014) (citingValkep. Thus, aMonell claim is a form of § 1983 action under
which a municipality, such as the County, is leblvhere a policymaker officially promulgates
or sanctions an unconstitutional lagr, where the municipality is deliberately indifferent to the
development of an unconstitutional customSmith v. Ray409 F. App’x 641, 651 (4th Cir.
2011). The government’s policy or custom mbsaive “played a part in the deprivation”
underpinning the plaintiff's claimDiPino, 729 A.2d at 369. The policy or custom may be “an
express policy, such as a writterdinance or regulain”; a decision by “a person with final

policymaking authority;” “an omission, such as failure to properly train officers, that
manifest[s] deliberate indifferende the rights of citizens;” or “a practice that is so persistent
and widespread as to constitute a eosbr usage with the force of lawlytle v. Doyle 326

F.3d 463, 471 (4th Cir. 2003) (internal quotation marks omitted)).

To state aMonell claim, a plaintiff must allege that(1) the municipalityfhad] actual or
constructive knowledge of the custom and udagés responsible policymakers, and (2) there
[was] a failure by those policymakers, as a mattespefific intent or deliberate indifference, to
correct or terminate the improper custom and usadeotkwell 2014 WL 949859, at *11

(quotingRandall v. Prince George’s CnyB02 F.3d 188, 210 (4th Cir. 2002) (internal quotation



marks omitted)). The plaintiff also must allepat there was “a ‘direct causal link’ between the
policy or custom and theeprivation of rights.”ld. (quotingCity of Canton, Ohio v. Harri489
U.S. 378, 386-86 (1989)). Notably, “there mus¢ numerous particular instances of
unconstitutional conduct in order éstablish a custom or practiceljecause “[a] municipality is
not liable for mere ‘isolated incidents of wmstitutional conduct by subordinate employees.”

Smith 409 F. App’x at 651 (quotingytle v, 326 F.3d at 473).

Plaintiff's threadbare count cannot survinere careful scrutiny. And, while Plaintiff
has completed discovery and responded to Defgsdaotion, he has natffered any evidence
to bolster his claims. While he claims tltheé County “developed and maintained policies or
customs exhibiting deliberatendifference,” such as “the poy and/or custom ... to
inadequately and impreply investigate citizen complas of police misconduct” and “the
policy and or custom ... to adequately supervise and trais police officers,” he fails to
describe the alleged policies or customs beyiedboilerplate, conclusory statements quoted
above. SeeCompl. 1Y 37-39. Moreover, Plaintiff gniklleges one instance of allegedly
unconstitutional conduct in his Cofamt: the police officers’ actdirected at him on June 7,
2012. See idqf 7-15. Thus, he only has alleged an “isolated incident” for which the County
has no liability, as it is a far cry from the ‘numerous particular instances of unconstitutional
conduct” necessary “to establish a custom or practicglé, 326 F.3d at 473%ee Smith409 F.
App’x at 651 (affirming summary judgment in favafrcity where plaintiff‘failed to present any
convincing evidence that a pofior custom ha[d] developedgarding the use of excessive
force, sexual assaults or any othecamstitutional actions by officers™yValker, 575 F.3d at 431
(affirming district court conclush that “appellants ‘failed to make any allegations in their

complain in regards to the existence of tloaiQty’s policy, custom, or practice, therefore failing



to plead’ a viableMonell claim”). Therefore, Defendant®otion for Summary Judgment IS
GRANTED as to Count VII.See Lytle326 F.3d at 473Smith 409 F. App’x at 651Rockwel]

2014 WL 949859, at *11.
B. Counts | and VIl — Prince George’s County

Defendants move for summary judgment “in tHavor as to all gaunts found within the
Plaintiffs Complaint.” Defs.” Mem. 19. Yet, they do natddress Counts | and VIII as they
pertain to the County, even thouBhaintiff names all Defendants both of these counts. Count
[, like Count VII, is a § 1983 claim, for whicRlaintiff alleges that the Defendant Officers
“violated [his] clearly established and well-settlfederal constitutiai rights,” including the
right to “[freedom from the unreasonable seewf his person,” and ¢hright to “[flreedom
from the use of excessive, unreasonable, and tiffgdsforce against his person.” Compl. 11 15
& 19. In Count VI, Plaintiff claims a “[v]iolabn of his rights under the Fourth and Fourteenth
Amendments to the United States Constitutionbéo free from an unreasonable search and
seizure of his person.1d. 1 14 & 42. Specifidy, Plaintiff alleges tlat “without provocation,
probable cause, reasonable or articulable suspior a good faith basis, the Defendant Officers
Reynolds and Windsor, individuglland as agents of the Rren George’'s County Police
Department, used excessive force in seizirg Rthaintiff without a warrant and/or probable
cause.” Compl. §42. Section 1983 “provides thechanism for civil enforcement of federal
constitutional violations.” Rockwel] 2014 WL 949859, at *8 n.10 (citinQiPino, 729 A.2d at
371). Thus, Count VIII is merely a restatementha claim in Count I, and | will analyze them

together.See id.

Unlike in Count VII, Plaintiff does not includeven conclusory allegations of a policy or

custom in Count | or VIII.SeeCompl. 4. Thus, Plaintiff fails to state a claim against the County



in Counts | and VIII. See Smith409 F. App’x at 651. This Cautmay, on its own initiative,
dismiss a civil complaint for failing to state a clair®aifullah v. Johnsqr948 F.2d 1282, 1991
WL 240479, at *1 (4th Cir. 1991) (amig 5A C. Wright & A. Miller, Fed. Prac. & Proc § 1357
at 301 (2d ed. 1990)). The Cours@imay grant summary judgmesuta sponte Id. (citing U.S.
Dev. Co. v. Peoples Federal Sav. & Loan Ass®c3 F.2d 731, 735 (4th Cir. 1989)). But, prior
to doing so, the Court must afford the pldirtnotice and an opportunity to be heardd.; see

U.S. Dev. C0.873 F.2d at 735.

Because the County did not address the vighilitthe claims against it in Counts | and
VIII, Plaintiff should have the opportunity to aéds whether he has stated claims against the
County in Counts | and VIII.See Saifullah1991 WL 240479, at *1).S. Dev. Cq.873 F.2d at
735 Therefore, Plaintiff may file a supplementaielbron this issue, not to exceed ten pages, by
June 30, 2014. Defendants may file a reply by 1dly2014. If Plaintiff does not file a brief on
or before June 30, 2014, | will grant summargigment in the County’s favor on Counts | and

VIII, for the reasons statad this Memorandum Opinion.
C. Counts | and VIII — Defendant Officers

Defendants argue that Counts | and VIII “mbst dismissed as to Defendants Officers
Reynolds and Windsor because the officers are ehtile@ualified immunity.” Defs.” Mem. 6.
They contend that “the Defenda@ifficers’ decision to arresthe Plaintiff was ‘objectively
reasonable,” based upon Plaintiff'saic behavior and disobedienaktheir orders,” and “[t]his
type of decision making entitles the officersgoalified immunity on each of the Plaintiff's
federal claims, inasmuch as they acted upon tiwukable suspicion in itially stopping Plaintiff
and upon probable cause imesting him, after he disobeyedthlawful orders and then fought

with Officer Reynolds.” Id. at 8. Insisting that “[i]t is inappropriate for a court to grant



summary judgment for an excessive force clainenthere are disputesgaading the degree, or
existence, of the alleged use of excessiveddrPlaintiff argues agast summary judgment on
Counts | and VIII because the parties dispuie ¢lxcessiveness of force that the Defendant
Officers used. Pl’s Opp’'n 6. &htiff also contends that ¢h“Officers[’] actions were not
objectively reasonable,” even relying on “[t]izefendant’'s own version of the ‘Undisputed

Facts.” Id.

“[T]he defense of qualified immunity . . . gtects law enforcement agents from federal
claims when they act in objectively reasonable reliance on existing IReckwell 2014 WL
949859, at *8 n.10. Thus, police officers are lradile under § 1983 unless “(1) the allegations,
if true, substantiate a violatiaf a federal statutory or constitonal right and (2) the right was
‘clearly established’ such that a reasoeapkrson would have known his acts or omissions
violated that right.”” Streater v. Wilson---- F. App’x ----, 2014WL 1345879, at *2 (4th Cir.
2014) (quotingBrockington v. Boykins637 F.3d 503, 506 (4th Cir. 2011) (internal citations
omitted)). Put another way, even if a plaintiff proves that an officer violated certain
constitutional rights, that offer may still be entitled to glieed immunity “if a reasonable
person in the officer's position ‘could have failaa appreciate that his conduct would violate
those rights.”McDonnell v. Hewitt-AnglebergeNo. WMN-11-3284, 2013 WL 4852308, at *3
(D. Md. Sept. 9, 2013) (quotingleyers v. Baltimore Cnty., Md713 F.3d 723, 731 (4th Cir.
2013) (quotinglorchinsky v. SiwinskB42 F.2d 257, 261 (4th Cir. 1991))). Defendants carry the

burden of proving qualified immunityld. (quotingMeyers 713 F.3d at 731).

Here, Defendants’ acts allegedlylated Plaintiff’s rght to be free from excessive force.
Compl. 114 & 42—-44. “Whether an officer has useccegsive force is judgeby a standard of

objective reasonablenessStreater 2014 WL 1345879, at *2 (quotinGlem v. Corbeau284

10



F.3d 543, 550 (4th Cir. 2002)). Tiisourt considers “whether a reamable officer in the same
circumstances would have concluded that a thewiated justifying the padular use of force.”

Id. (quotingElliott v. Leavitt 99 F.3d 640, 642 (4th Cir. 1996)).

“The right to be free from excessive fostemming from a beating during an arrest was
clearly established at the time of Plaintiff's alleged assaBloivn v. Prince George’s County
MD, No. DKC-07-2591, 2012 WL 3012573, at *8 n3 Md. July 20, 2012) (citingsraham
490 U.S. at 395-96.)Brown, 2012 WL 3012573, is informative. There, Brown brougiter
alia, a 8 1983 excessive force claim against varfmlge officers, alleging that he was beaten
severely when they chased and tackled him; he claimed that he did not know they were police
officers when he fled from themld. at *1-2. According to the officers, who moved for
summary judgment on the ground of qualified immunity, they announced themselves as officers
and directed Brown to stop befarkasing him, and the injurieecurred because the officer who
tackled Brown unknowingly landed, with Brown, ocancrete slab which Brown’s head hidl.
at *2. This Court observed that, while the defenidsdficers emphasized than their view, they
had probable cause for Brown'’s arrest, “[w]hethesbable cause existed for his arrest ... does
not answer the question of whether the Defend#fiters used excessive force by purportedly
beating him when effegating that arrest.”ld. at *7. The Court also stated that the officers

111

“misse[d] the mark” in arguing that they wesmtitled to qualified immunity because “a
reasonable officer ... would nbelieve that the pursuit and asteof a fleeing individual . . .
engaging in an illegal drug transaction was ufildyi because the issue was not whether the
officer used excessive force in tackling Brovbut rather “whethethe Defendant officers

displayed excessive force byatieg Plaintiff following the tekle,” as Brown claimedld. at *8

(citation omitted). Noting that the jury would hateemake credibility determinations to decide

11



the facts of the case, as “humerous disputes ofrialtact remain at this stage of the case,” the

Court concluded that summandgment was not appropriatéd. at *7.

Similarly, here, the issue is not the proprietythe arrest but rather whether excessive
force was used in effecting that arreSee idat *7—8. To determine thaevailability of qualified
immunity, | take the facts alleged “in the light stdavorable to the party asserting the injury.”
Meyers v. Baltimore Cnty--- F. Supp. 2d ----, 2013 WL 5934097, at *4 (D. Md. Nov. 1, 2013)
(quotingSaucier v. Katz533 U.S. 194, 201 (200Xkceded from on other grounds in Pearson v.
Callahan 555 U.S. 223 (2009)). Viewed in the ligibst favorable to Plaintiff, on the facts
before me, it is clear that some force was necessatgtain Plaintiff, as he would not sit on the
ground of his own accord when ordered. Buithee the amount of force reasonable nor the
amount of force used is apparent, as humerousrialafi@cts are in dispute and others have not
been offered to the Court at this time. Tfere, summary judgment on the ground of qualified
immunity is not appropriate on the present rdcoDefendants’ Motiorior Summary Judgment

on Counts | and VIII IS DENIED a® the Defendant Officers.
D. Counts II, I, IV, V, VI, IX, and X — All Defendants
1. Local Government Tort Clais Act — All Defendants

Counts II, 111, 1V, IX, ard X allege the state tort claims a$sault and battery, false arrest,
false imprisonment, intentional infliction oémotional distress, and malicious prosecution
against all Defendants. Compl. 4, 5, 6 & 9—1@uts V and VI allege state constitutional torts,
namely violations of Articles 24 and 26 ofetiMaryland Declaration of Rights, as to all
Defendants.Id. at 6 & 7. Defendants contend that theu@ should dismiss atif these state law

claims against all of the Defendants becauseniff failed to comply with the notice and

12



pleading requirements of the Local Governméott Claims Act (‘LGTCA”), Md. Code Ann.,

Cts & Jud. Proc. 88 5-301 — 5-304. Defs.” Mem. 8-9.

Under the LGTCA, “a local governmentaltity is liable, up to $200,000 per person,
$500,000 for all claims, for its own rt@us conduct. It also iiable for tort judgments for
compensatory damages rendered against itsogieps, if the judgmenarises from tortious
conduct committed within the scope of the employmddifino v. Davis 729 A.2d 354, 370—

71 (Md. 1999). The LGTCA applies to state constitutional torts, as well as common law torts.
Martino v. Bell 40 F. Supp. 2d 719, 723 (D. Md. 1999). Hees to sue a local government or

its employees for unliquidated damages, a pfadimust provide written notice of the claim
within 180 days after the injury giving rise to the suit. Cts. & Jud. Proc. 8 5-304(b).
Alternatively, a plaintiff may substantiallgomply with thenotice requirementsduggins v.
Prince George’s Cnty., Md683 F.3d 525, 538 (4th Cir. 2012). Additionally,

the LGTCA creates a procedural obligatiat a plaintiff must meet in filing a

tort action. A plaintiff mustnot only satisfythe notice requireemt strictly or

substantially, but alsplead such satisfaction in his/ her complaint. If a plaintiff

omits this step, he or shesabject to a motion to disss, for instance, based on a
failure to state a claim upamhich relief can be granted

Hansen v. City of LaureR5 A.3d 122, 137 (Md. 2011).

Plaintiff concedes that he did not “strictpmply” with § 5-304(b) Pl.’s Opp’n 10-11.
And, he does not address whethe substantially complieditl the notice requirementSee id.
Rather, he argues that, because Defendants “proaidedication” of prejudice from his failure
to comply with the LGTCA, the Court should egise its discretion nab dismiss Plaintiff's
Complaint on this ground.ld. Plaintiff requests that the Cdurinstead, grant Plaintiff's
“Motion to Amend the Complaint’ to cure the deficiency alleged by the Defendants in their

Motion for Summay Judgment.™ Id. at 11. Defendants do noppose Plaintiff's Motion, and

13



therefore it IS GRANTED. Defendants’ Motion for Summary Judgment on Counts 11, ll, IV,
V, VI, IX, and X IS DENIED, insofar as it lies on Plaintiff's failure to comply with the

LGTCA?®
2. Governmental Immunity Prince George’s County

The County asserts governmentammmity as a defense to Coarit, IlI, IV, IX, and X.
Defs.” Mem. 10-11. Governmental immunity & doctrine that “is‘deeply ingrained in
Maryland law’ and may not be waived withoexpress or implied staiory authorization.”
Crouch v. City of HyattsvilleNo. DKC-09-2544, 2010 WL 3653345, at *4 (D. Md. Sept. 15,
2010) (quotingNam v. Montgomery Cnty732 A.2d 356, 362 (1999)3ee DiPing 729 A.2d at
370. Under this doctrine, a umicipality is “immun[e] from common law tort suits for
governmental, as opposed to proprietary, actsCrouch 2010 WL 3653345, at *4.
Significantly, “[tlhe operation of a police force is a governmental functionld. (quoting
Hector v. Weglein558 F. Supp. 194, 206 (D. Md. 1982) (citations omitted)). And, working “as
a City police officer ... purportqnto enforce the State criminal law . ... is quintessentially

governmental in nature.DiPino, 729 A.2d at 370. “Thus, a city is immune as to common law

* Whether to grant a motion for leaveaimend is within thi€ourt’s discretionFoman v. Davis
371 U.S. 178, 182 (1962), and “[tlhe court shoukkly give leave [to amend] when justice so
requires.” Fed. R. Civ. P. 15(a)(2). Still, &vh a plaintiff seeks leave to amend after the
deadline established in the schiaty order, as Butler does herseeECF No. 8, the plaintiff
must have good cause for its del&geFed. R. Civ. P. 16(b)Pdyssey Travel Ctr., Inc. v. RO
Cruises, Ing. 262 F. Supp. 2d 618, 631 (D. Md. 2003Here, significantly, not only do
Defendants not oppose Plaintiff's Kitan, but also there is no iradition that Plaintiff's delay
will prejudice DefendantsSee Tawwaab v. Va. Linen Serv.,.IM29 F. Supp. 2d 757, 768—69
(D. Md. 2010) (considering prejudice to the non-moving partyfastar in determining whether
the moving party had good cause for its delaljoreover, Plaintiff seeks leave to amend to
fulfil a technical requirement, rather than tokaa substantive amendment, such that denying
leave where there is no prejudice wob&lto exalt form over substancBeeFed. R. Civ. P. 1.

> Nonetheless, as discussed ia text subsection, the claims aggithe County iCounts 11, 11,
IV, IX and X will not survive Defendants’ Motion for Summary Judgment on the ground of
governmental immunity.

14



tort claims asserted against it basedorts committed by its police officersCrouch 2010 WL
3653345, at *4. Because Counts Il, 1lI, IV, IX, and X allege claims against the County based on
torts committed by County police officers acting in their capacity as police officers, the County
has governmental immunity to these clainfSee id. DiPino, 729 A.2d at 370. Defendants’

Motion IS GRANTED as to these claims against the CofirBgeFed. R. Civ. P. 12(b)(6).
3. Legal Justification- Defendant Officers

In Counts Ill and 1V, for false arrest and false imprisonment, Plaintiff claims that the
Defendant Officers arrested hilwithout provocation, probable cae, reasonable or articulable
suspicion, or a good faith basis,” while he “follavihe conflicting directions of the officers at
all times and was not violent towards theféwants Reynolds and Windsor in any way.”
Compl. 11 23-24 & 27-30. The Defendant Officers atpaethey “are entitled to judgment as
a matter of law on Plaintiff's claims of falser@st and imprisonment besaitheir actions were
objectively reasonable and Plaffii arrest was based upon probalglhuse.” Defs.” Mem. 13.
Arguing that “an arrest based @nobable cause provides the legadtification for the lawful
detention of the suspect,” they maintain thla¢y “had abundant justification for arresting
Plaintiff.” 1d. Additionally, they insisthat, after observing “Plaintiff and his friends in public
consuming what he thought to be alcohotdzh upon his training and experience,” it was
objectively reasonable for Offic&eynolds to approach Plaintéind the two men with him; to
“conduct[] aTerry pat down of their outer clothing”; torder Plaintiff “to sit on the ground, to
minimize any potential threat he might posgiVen that the police officer was outnumbered
three to one; to order Plaintiff again “to sit oe tjround” after he refused”; and then to “tackle[]

Plaintiff.” Id. at 14.

® This ruling does not pertain to the claims agathe Defendant Officers in these counts, which
| will discuss in the following subsections.
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Plaintiff counters that “Defedants’ arguments regardingetbresence of probable cause
are misplaced.” Pl.’s Opp’'n 15In this regard, Plaintiff is aoect. False arrest and false
imprisonment have the same elements, namely*ttl® deprivationof the liberty of another,”
(2) “without consent,” and (3) fvithout legal justificatiori” Prince George's County v.
Longtin 19 A.3d 859, 893 (Md. 2011) (quotimkteron v. Stradler761 A.2d 56, 59 (Md. 2000)
(emphasis added iongtin)). Because it is undisputed tHa¢fendants deprived Plaintiff of his
liberty without his consentsee Defs.” Mem. 13, | will focuson the third element. Legal
justification for a warrantlestelonyarrest exists where a policéficer “has probdle cause to
believe that a felony has been committed, arad the arrestee perpated the offense.”ld.
(quotingAshton v. Brown339 Md. 70, 120, 660 A.2d 447, 472 (199&)ations omiteéd)). But,
legal justification for a warrantless arrdst a misdemeanogrin contrast, requires that the
“misdemeanor was actually committed in a police officer’s view or presefAshtbn 660 A.2d
at 472. Thus, “probable cause is not a defams@ action for false imprisonment based upon a
police officer's warrantless arrest foretitommission of a non-felony offenseldl. Therefore,
the question is not one of prdila cause but rather whetherthindisputed facts show that
Defendants had legal justificatidar depriving Plaintiff of hidiberty without his consentSee

Longtin 19 A.3d at 893.

According to Plaintiff, “there is no ewhce the Plaintiff was acting erratically nor
disobeying the lawful order of a po officer” to provide legal justification for his arrest. Pl.’s
Opp’n 15. In this regard, PHiff is wrong. The Statement ¢robable Cause that Officer
Reynolds filed recounts the follomg interaction between Plaintiff and the Defendant Officers:
Plaintiff, whom Officer Reynolds described as “unsteady on his feet,” with “glazed over eyes

and slurr[ed] ... speech” and “a very distinct odoratifohol,” was “loitering to the side of an
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apartment building” with two other men andrifiking from a can which was concealed in a
brown paper bag” when Officer Reynolds obsdriem. Officer Reynals knew the use of a
brown paper bag to be “a common way to tng @onceal alcoholic beverages while in public
view.” Officer Reynolds obserde Plaintiff as he “stumbl[dli and “bumped into another
citizen,” at which point OfficeReynolds asked Plaintiff “whdte was drinking” and “retrieved
[Plaintiff's] alcoholic beveragérom his hand which was a 240z steel reserve malt liquor can.”
Officer Reynolds directed Plaintiff “to stay whe he was” so that the police officer could
“conduct a pat down search for a#ir’'s safety,” but Plaintiff “bgan to walk away.” When
Plaintiff “refused” to stop walking away, Officer Reynolds “gb&d [him] by the right arm, and
attempted to escort him back to the scene ofotiganal stop.” In reponse, Plaintiff “pulled
away from th[e] officer and struck him on the diiesd “then began to flee the scene.” Officer
Reynolds “advised [Plaintiff] that he was undereat and directed him “to get on the ground,”
which Plaintiff “refused to do.” Officer Reynolds “attempted aarm bar take down,” Plaintiff
“fell to the ground” but still “refised” to comply with OfficeReynolds’s commands and struck
his chest again in a second “attempt to fle@fficer Reynolds brought Plaintiff to the ground
again, but Plaintiff still “refused all orders” tplace his hands behind his back,” and struggle
ensued. Officer Windsor “arrived on scene asdisted in getting [Plaintiff] into custody.”
Additionally, Plaintiff admits thahe refused to “get on theaymd” and questioned the officer’s
directions. Butler Dep. 46:1-20, 56:2-21. Undleis set of facts, Plaintiff committed, at a

minimum, the misdemeanors of second degree aSsamdt disorderly conduttin Officer

" “Under Maryland common law, an assaulttbé battery variety is committed by causing
offensive physical contact with another persaMitolas v. State44 A.3d 396, 406-07 (Md.
2012). The Maryland Criminal Pattern Jury tostions provide the following elements for
assault: “(1) the defendant caused offensive physwmatiact with, or harno, the victim; (2) the
contact was the result of an intentional eckless act of the defendant and was not accidental,
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Reynold’s presence, such that the Defendant Officers had legal justification for arresting him.
Yet there also is evidence that Plaintiff was dinking alcohol, did noattempt to flee, and did

not hit the officer. SeeButler Dep. 46:1-20, 51:1-20, 56:2-21. And, in the light most favorable
to Plaintiff, these are the facts | must consid&ee Ricci v. DeStefan657 U.S. 557, 586
(2009). Therefore, there is a gemridispute of material factsid Defendants are not entitled to

summary judgment on Count Il or NSeeFed. R. Civ. P. 56(a).
4. Probable Cause — Officer Defendants

Plaintiff claims in Count X — Malicious Bsecution, that Defendants, without probable
cause, “filed criminal charges the District Court for Princ&eorge’s County, Maryland against
the Plaintiff for second degree assault, and ¢wonts of disorderly conduct,” and the charges
werenolle prossed Compl. 11 48-50. “The elements oflitiaus prosecution are: 1) a criminal
proceeding instituted or contindidoy the defendant against thaiptiff; 2) without probable
cause; 3) with malice, or with a motive other than to bring the offender to justice; and 4)
termination of the proceedings favor of the plaintiff.” Heron v. Stradler 761 A.2d 56, 59
(Md. 2000) (citingDiPino v. Davis 729 A.2d 354, 373 (Md. 1999Nontgomery Ward v.

Wilson 664 A.2d 916, 922 (1995)). According to Defemida Plaintiff “cannot satisfy element[]

and (3) the contact was not cented to by the victim or was not legally justifiedd. at 407
(quoting MPJI-Cr 4:01 (2007 Supp.)).

8 The elements of disorderly condyatpscribed by [Md. Code Ann., Crim. Law] §

10-201(c)(2) and (3), are well settledndér subsection (c)(2the defendant
must willfully, in a public place or publiconveyance and in the actual presence
of other persons, act in a disorderly manioethe disturbance of the public peace

of those other persons. Subsection (c)(gumes that the defendant willfully fail

to obey a reasonable and lawful order of a law enforcement officer, made to
prevent a disturbance of the public peace.

Att'y Grievance Comm’n of Md. v. Mahon@&6 A.3d 1198, 1210 (Md. 2013).
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two,” because he has the burden of demonstréaicig of probable cause, and his allegation of

probable cause is conclugorDefs.” Mem. 15-16.

“Probable cause . .. ‘is a neeshnical conception of a reasable ground for belief of
guilt.”” DiPino v. Davis 729 A.2d 354, 361 (Md. 1999) (quoti@pllins v. State589 A.2d 479,
481 (1991)). “It is defined ‘in termof facts and circumstancesuficient to warrant a prudent
[person] in believing that the [suspect] had committed or was committing an offense.””
(quoting Gerstein v. Pugh420 U.S. 103, 111 (1975) (quoting, in part, frBeck v. Ohip379
U.S. 89, 91 (1964)))see Exxon Corp. v. KeJ\881 A.2d 1146, 1151 (Md. 1978). Plaintiff
contends that his own deposition testimony thdtclhenplied with the Offters[’] directive up to
the point where he was tackled,” even thouglideguestion why heh®uld sit on the ground, is
sufficient to show that Defendants lackedlpble cause. Pl’'®©pp'n 18. The evidence
discussed above shows that Ridi has set forth sufficient édence to support a lack of
probable cause to arrest Plaintiff for secomegree assault or disorderly conduct, while
Defendants have set forth sufficient evidence to show that they had probable cause to arrest

Plaintiff for both of these misdemeanors. Thugeauine dispute exists &smaterial facts.

Defendants also argue that Plaintiff “hadefd to allege sufficient facts necessary to
support element four” because, “beyond memigking this conclusory and unsubstantiated
assertion that the Defendant Office[r]s acted withlice in prosecuting him, the Plaintiff offers
no factual support whatsoever forigtallegation of matie.” Defs.” Mem. 16. Plaintiff asserts
that, because he has demonstratéatk of probable cause, he@has established malice, which
“may be inferred from a lack of pbable cause.” Pl.’'s Opp’'n 21-22 (quotiggxon Corp. V.
Kelly, 381 A.2d 1146, 1152-53 (Md. 1978)n this regardExxon Corp,. 381 A.2d at 1152-53

is informative.
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At trial in Exxon Corp,. the jury found for Kelly, a former Exxon employee who sued
Exxon for malicious prosecution after Exxon,dooperation with the Mgland State Police,
investigated thefts at one of its terminaigl swore out a warrant for Kelly’s arresd. at 1148.
Exxon appealed, contending that tiwle prosequshould not have beansidered as evidence
of lack of probable cause and tl@twas entitled to a directed verdict on the ground that Kelly
failed to produce legally sufficient evidence eitbétack of probableause or of malice.ld. at
1149, 1151. The Court of Appeals agreed thatler the facts of the case before it, tiode
prosequiwas not evidence of laakf probable causeld. at 1149. But it concluded that “a new
trial [wa]s necessary because, even absent use of the nolle prosequerttanged], contrary to
Exxon’s contention, sufficient cdfting evidence to be resolvely a jury relative to the

existence of probable cause and malide.”

Considering whether the trial court shouldsédasubmitted the question of malice to the
jury, the appellate court reasoned:

It is true that since malice and lack mfobable cause must concur in order to
maintain an action for malicious prosecuticee Boyd v. Cros35 Md. 194,
196-97 (1872), the verdict cannot stand, what may be the conclusion as to
probable cause, absent a showing of cealAs our predecessors have observed,
however, “of these two indispensable eletaghe want of probable cause is the
more important, because if it be estditid by the proof, malice may be inferred.”
Owens v. Graetzell49 Md. 689, 696, 132 A. 265, 26I026) (emphasis added).
We reiterated this principle Wesko v. G.E.M., Inc272 Md. 192, 197-98, 321
A.2d 529, 532-33 (1974), explaining thattinference is merely a permissible
one, “sometimes loosely characterized as prima facie evidence, subject to
negation by proof that there was nouattmalice on the defendant’s pard’ at

197, 321 A.2d at 532 (citations omitted). Sinceha®e repeatedly stated that the
guestion of malice . . . “unlike probabtause, is a questi for the jury,”Banks v.
Montgomery Ward & C0.212 Md. 31, 42, 128 A.2d 600, 606 (195Fannenga

v. Libernini 222 Md. 469, 474, 160 A.2d 795, 798 (1960) (citing cases), and
since, as we have just discussed, “latkprobable cause may give rise to an
inference of malice, sufficient to carryetlguestion to the jury,” W. Prossetajv

of Tortd 8 119, at 849, it follows ineluctably that if the jury is permitted under the
evidence here to find a lack of probabtise, as we have@hdy decided it may,

it may also, if it chooses, infer the existence of malice.
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Id. at 1152-53 (footnote and some citations omittet)e Court of Appeals concluded that “it
would have been error to withdraw the quastof malice from consideration by the juryd. at

1153.

Similarly, here, because the jury could findaak of probable causé,also could infer
malice. See idat 1152-53. Thus, on the malicious prosecution claim, there is a genuine dispute
of material fact and, irthe light most favorable to the dhitiff, the evidence shows that the
Officer Defendants are not entitléd judgment as a matter of ldwSeeFed. R. Civ. P. 56(a);
Exxon 381 A.2d at 1152 (“[S]ince the facts relied upon to constitute probable cause are in

dispute, the jury must determine them.”).
5. Failure to State a Claim

Count IX is for intentionainfliction of emotional distres (“lIED”). “In Maryland, the
tort of intentional infliction of emotional distress ‘rarely viable, and i$0 be used sparingly and
only for opprobrious behavior thamcludes truly outrageous conductBestkoff v. Bank of
America, N.A. No. CCB-12-1998, 2012 WL 4960099, *& (D. Md. Oct. 15, 2012) (citing
Snyder v. Phelps$80 F.3d 206, 231 (4th Cir. 2009) (SHed., concurring) (citation omitted)).

To plead this cause of actioa, plaintiff must show tha{l) the defendants’ conduct was

m 1113 111

“intentional or reckless,” as well as “exme and outrageous™; (2) there was “a causal
connection between the wrongful conduct and ehmtional distress™; and (3) the emotional
distress was “‘severe.”Lasater v. Guttmanrb A.3d 79, 89 (Md. Ct. Spec. App. 2010) (quoting
Harris v. Jones380 A.2d 611, 614 (Md. 1977))'Extreme and outragrus™ conduct is such

that is ““so outrageous in character, and esdreme in degree, as to go beyond all possible

® As discussed in Part I1.D.8upra Defendants’ Motion is granted ahis claim as it pertains to
the County, on grounds of gavenental immunity.
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bounds of decency, and to be regarded asciatrs, and utterly intotable in a civilized

community.”” Id. (quotingHarris, 380 A.2d at 614 (interhaitation omitted)).

Plaintiff claims that the Crendant Officers “acted intentally and recklessly with a
deliberate disregard of the highopability that Plaintiff would sifier severe emotional distress,”
when they “knew or should have known that thaimiff would suffer severe emotional distress
as a direct and proximate result of their urildwconduct,” and “Plaintiff did suffer severe
emotional distress as a direct and proximate result of the Defendad|tactions in cursing and
battering the Plaintiff.” Compl. 1 45-47. Defendants’ view, they “acted within the
parameters of the Fourth Amenent in apprehending the Plaintiff, inasmuch as they acted upon
an articulable suspicion in initially stoppingniii and “acted with probable cause in arresting
Plaintiff.” Defs.” Mem. 18-19. On that basis,ethinsist that they are entitled to summary
judgment because such their conducs waither extreme nor outrageoud. Plaintiff counters
that, because Officer Reynolds “kéed Plaintiff to the ground for simply asking a question, . . .
one can easily conclude . . . that the Defen&aytnolds intended to cause the Plaintiff harm or
should have known that using excessive forceutidue someone thatrnist under arrest would
cause harm.” Pl.’s Opp’n 22. Hesists that, “[ijnasmuch asdiPlaintiff was not under arrest
and had complied with Defendant Officer['s] orslg] to resort to teking and assaulting the
Plaintiff when he inquired lmut being given an unlawful oomand (to sit on the ground) is
arguably outrageous and extreme under theuwistances,” because “Plaintiff had not

committed a crime and posed no threat to the Defendant Offilbrat 22—-23.

Once again, the same factual disputes that preclude summary judgment on the false
arrest, false imprisonment, antalicious prosecution claimssal preclude summary judgment

on Plaintiff's IIED claim. Wlther Defendants’ conduct wastrexne and outrageous depends
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on both the Defendants’ behavior and the Plaintiffs behavior that triggered Defendants’
response. There is a genuine dispute of matecakegarding whethd?laintiff only questioned

the officer’s directions or also struck the o#fr and attempted to fleepeatedly. And, although

it is undisputed that the Defendddfficers battered Plaintiff, the #ent of the battery is unclear.
Thus, although Plaintiff ultimately may not succeed in this “rarely viable™ claim, a dispute of
material fact exists as todHacts that would establish whet Defendants’ conduct was extreme
and outrageous. Therefore, Defendants’ MoflmnSummary Judgment as to Count IX as it

pertains to the DefendaOfficers 1S DENIED"
6. Summary Judgment as to Count V

In Count V, Plaintiff claims that Defelants violated Article 24 of the Maryland
Declaration of Rights by “maliciously, wildly, wantonly, unlawfully and intentionally
restrain[ing] the Plaintiff by placingim in handcuffs,” thereby daping Plaintiff of his liberty,
when they lacked “provocation, probable caus@sonable or articulabkuspicion, or a good
faith basis.” Compl. 1 31. Bendants argue that they are datltto summary judgment on this
count because “the Defendant Police Officbesd abundant justification for arresting the
Plaintiff” and “probable cause ex&l to arrest Plaintiff.” DefsMem. 11. As discussed above,
disputes of material fact exias to whether Defendants had eitlegyal justification or probable
cause for Plaintiff's arrest. Therefore, Defemida Motion for Summary Judgment as to Count

V IS DENIED.

19 As discussed previously, Badants’ Motion for Summary Judgment as to Count IX as it
pertains to the County is granted.
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II. CONCLUSION

Defendants’ Motion for Sumary Judgment IS GRANTED IN PART AND DENIED IN
PART. Specifically, Defendantdotion IS DENIED as to all claims against the Defendant
Officers. With regardo the claims against the County,fBredants’ Motion is GRANTED as to
Counts I, 1lI, IV, VII, IX and X. Plaintiff ISDIRECTED to file a brief on the viability of
Counts | and VIII against the County, not to exceed ten pages, by June 30, 2014. Defendants
may file a reply by July 14, 2014. If Plaintiff doeot file a brief on or before June 30, 2014, |
will grant summary judgment in the County’s favar Counts | and VIII, for the reasons stated
in this Memorandum Opinion. Thus, Count V, &fid, if the briefing provides a basis, Counts |

and VIII, are the only counts thegmain against the County.

Plaintiffs Motion to Amend to plead safaction of the LGT@ notice requirement,
provided that the facts support such an amendment, IS GRANTED. Plaintiff may file an

amended complaint on or before June 23, 2014.

The denial of summary judgment as it pers to the claims against the Defendant
Officers in Counts I, IlII, IV, V, VI, IX, and Xand the claims against the County in Counts V
and VI is without prejudice to submission afsecond motion for summary judgment within
thirty days of Plaintiffs Amended Complaint, if iges one, or thirty days from the date of this
Memorandum Opinion, if Plaintiff does not amd. The second motidar summary judgment
may rest only on Plaintiff's failure to complith the LGTCA, should Defendants have support

for such an assertion.
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A separate order shall issue.

Dated: June 9, 2014 IS/
Paul W. Grimm
United States District Judge
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