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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

CONGRESSIONAL BANK, *
Plaintiff, *
V. Case No.: PWG-13-889
*
POTOMAC EDUCATIONAL
FOUNDATION, INC., *
F/K/A UNIVERSITY OF FAIRFAX,
INC., etal., *
Defendants. *
* * * * * * * * * * * * *

MEMORANDUM OPINION

This Memorandum Opinion addresses two motitmslismiss that are pending in this
case. Defendant Vienna Educational Seryiceg. f/k/a University of Fairfax, Inc.
(“University”)! and Defendants Christopher Feuddofas Sapienza, William Solomon, and
David Oxenhandler, members of thiversity’s Board of Directofswhom | will refer to
collectively as the “Director Defendants,iled a Motion to Dismiss Amended Complaint
(“University’s Motion to Dismiss”), ECANo. 17, along with an accompanying memorandum
(“University’s Memorandum”), ECF No. 17-1. dnhtiff Congressional Bank filed an Opposition

to the University’'s Motion to Dismiss, ECNo. 19; and the University and the Director

1 At the time Plaintiff filed suit, the Univeity’'s name was Potomac Educational Foundation.
Univ.’s Mem. 1 n.1. Itis loated in Vienna, VirginiaSeeDocket; Am. Compl. 1, ECF No. 12.

2 Univ.’s Mem. 3; Am. Compl. 1 2-6. Mr. Feudm,Virginia resident, is President of the
University. Am. Compl{ 3. Mr. Solomon also is a Virginrasident and “was the Treasurer of
the University until July 2012.”Id. 5. Mr. Oxenhandler, also\&rginia resident, “was the
President of the University atl aklevant times through June 2012d. 6. Mr. Sapienza is a
resident of Texasld. | 4.
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Defendants filed an Amended Reply, ECF No.123Dbefendants Richard L. Hendershot, CPA,
PC (the “Accounting Firm”) and Richard L. Hesrdhot (together, th&ccountant Defendants”)
fled a Motion to Dismiss the Amended Colapt for Lack of Personal Jurisdiction
(“Accountant Defendants’ Motion to Disss”), along with a supporting memorandum
(“Accountant Defendants’ Memorandum”), ECFo.NL8. Plaintiff filed an Opposition to the
Accountant Defendants’ Motion Dismiss, ECF No. 20; and thecéountant Defendants filed a
Reply, ECF No. 21. | find that a hewsg is unnecessary in this cas8eelLocal Rule 105.6.
For the reasons stated below, the Universiitsion to Dismiss iSGRANTED IN PART and
DENIED IN PART, the Accountant Defendants’ km to Dismiss is DENIED, and this case is

TRANSFERRED to the United States District Ctdior the Eastern District of Virginia.

BACKGROUND 3

In this lawsuit, Plaintiff alleges that, ofpril 4, 2012, it entered into a loan agreement
(“Loan Agreement 1”) and a promissory note (tBld”), under which it loaned the University
$400,000, and a second loan agreement (“Loan Agreement 2”) and promissory note (“Note 2”),
under which it loaned the University an additional $600,000. Am. Compl. {1 21-34, ECF No.
12. On the same date, Plaintiff “secured Loaandi Loan 2 with the astseof the University
pursuant to Security Agreementdd. § 37. Plaintiff claims that it entered into these agreements
(collectively, the “Loan Documents”) in relie@ on “financial statements for the University
valuing its accounts receivableaitning system licenses and atlessets” that the Accountant
Defendants and the Director Defendants “prepared and/or appraded]”’82, including an

“Independent Auditor[s’] Report” for 2010 Z010 Audit”) that the Accountant Defendants

* For purposes of considering Defendants’ Motiaihss Court accepts thiacts that Plaintiff
alleged in its Complaint as tru&ee Aziz v. Alcoaé58 F.3d 388, 390 (4th Cir. 2011).
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prepared “as part of the thersity’s application to ajuire loans from the Bankjd. { 86;see

id. 120. According to Plaintiff, the 2010 Auditcinded “materially inaccurate” valuations of
the University’s assets.d. 1 87. Plaintiff alleges that thBirector Defendants “negligently
represented the value tife assets of the University to the Bankl,”{ 84, and the Accountant
Defendants “through the 2010 Audit ... represérte the Bank that [the University] was
solvent,”id. § 90;see id.{ 126-34. Additionally, according to Plaintiff, all of the Defendants
failed to “disclose to the Bank that the purported ‘grants’ of income identified on [the
University’s] financial statements, upon whithe Bank relied, came from undercapitalized
entities related to the Board of Direcs and officers of the University.Id. § 89. Also, Plaintiff
claims that the Director Defendants “knew or should have known of the ¢affirderests” that
Solomon and Feudo had, as each was not only etJtiiversity’s board but also president of
one of the “undercapitalized entities” that “purportedjive monetary grants” to the University.

Id. 11 83, 89, 91.

Plaintiff alleges that “[iiln November of 201the University had isufficient capital and
was not paying bills as they became due,™gin December 14, 2012, the Bank sent a Notice
of Default under the Loan Documents,” Am. Comffl. 41-42, but the University “failed to
timely cure the default under the Loan Documenid,”{ 45. Plaintiff filed a three-count
complaint, alleging that the Urevsity was liable for breach obstract and negligence, and that
Mr. Hendershot and the [@ictor Defendants were liable for negligen&2eCompl., ECF No. 1.
The Accountant Defendants, whaeavirginia residents, moved wismiss for lack of personal
jurisdiction. Accountant Defs.” 1st Mot. @ismiss & Mem. in Support 1-2, ECF No. 11. In
response, Plaintiff amended its complaint, gimg claims of breach of contract against the

University and the Director Defendants andims of negligence against all Defendan&ee



Am. Compl. In its Amended Complaint, Plafh identifies Richard L. Hendershot as “a
certified public accountant licensed to practice accounting in the State of Maryland” and
“Richard L. Hendershot, CPA, P.C., t/a Hermghot, Burkhardt and Reeds, CPAs,” as an
accounting firm that “is organideunder the laws of the Commamealth of Virginia and upon
information and belief contracts to do businesthenState of Maryland, penfims services in the
State of Maryland and performs accounting servioed$/aryland clients based on the license of

Accountant.” Id. 9 2-8.

Plaintiff claims that this Court has persbnaisdiction over the University because the
University “agreed that it accepted Loan Agresmnl and Loan Agreement 2 in the State of
Maryland” and “consented to jurisdiction in anytst or federal court sitting in the State of
Maryland [regarding any dispute] arising under Note 1, Loan Agreement 1, Note 2 and Loan
Agreement 2.” Id. 112; see id.§ 36. Plaintiff also claims &t this Court has personal
jurisdiction over the Director Dendants “under the Maryland logm statute by virtue of their
connection to the University and the schemdefyaud the Bank in Maryland,” and the fact that
the Director Defendants “have sufficientntacts with the $ite of Maryland.” Id. 1Y 13-14.
Neither the University nor the Director Defendachallenge this Court’s personal jurisdiction

over them.SeeUniv.’s Mot. to Dismiss.

As for the Accountant Defendants, Pldintclaims that “[tlhis Court has personal
jurisdiction over the Accountarind the Accounting Firm undergtMaryland long arm statute
by virtue of their transaction dfusiness, performance of workdaservices and their contracting
to supply services in the Staté Maryland,” and that[tlhe Accountant, Icensed to practice in
Maryland, and the Accounting Firlmve sufficient contacts with the State of Maryland for the

Court to exercise jurisdiction.” Am. Compl. 1 15-16.
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Il. PERSONAL JURISDICTION

When a defendant challenges this Coupgssonal jurisdiction under Fed. R. Civ. P.
12(b)(2), the jurisdictional question “is to besolved by the judge, with the burden on the
plaintiff ultimately to prove grounds for jwdliction by a preponderance of the evidendeyfe
Co., LLC v. Structural Grp., LLONo. CCB-13-176, 2013 WL 2370497, at *2 (D. Md. May 30,
2012) (quotingCarefirst of Md., Inc. vCarefirst Pregnancy Ctrs., Inc334 F.3d 390, 396 (4th
Cir. 2003)). If the Court comgers the complaint, the pariebriefings, and accompanying
affidavits but does not conduct an evidentiagaiing, then “the burdemn the plaintiff is
simply to make a prima facidagwing of a sufficient jurisdictiondasis in order to survive the
jurisdictional challenge.”In re Celotex Corp.124 F.3d 619, 628 (4th Cir. 1997) (quoting
Combs v. BakkeB86 F.2d 673, 676 (4th Cir. 19893e Consulting Eng’rs Corp. v. Geometric
Ltd.,, 561 F.3d 273, 276 (4th Cir. 2009 The Court “must corieue all relevant pleading
allegations in the light most favorable to thaiptiff, assume credibility, and draw the most
favorable inferences for the existence of jurisdictionPyfe Co, 2013 WL 2370497, at *2
(quoting Mylan Labs, Inc. v. Akzo, N.V2 F.3d 56, 62 (4th Cirl993) (citation and quotation
marks omitted)). Yet, “the Couneed not ‘credit conclusonflegations or draw farfetched
inferences.” Tharp v. Colag No. WDQ-11-3202, 2012 WL 1999484, at *1 (D. Md. June 1,
2012) (quotingMasselli & Lane, PC v. Miller & Schuh, PAlo. 99-2440, 2000 WL 691100, at

*1 (4th Cir. May 30, 2000)).

Personal jurisdiction may betleer general or specificTawney v. AC & R Insulation
Co., Inc, No. WDQ-13-1194, 2013 WL 5887625,*@t(D. Md. Oct. 30, 2013)see Metro. Reg'l

Info. Sys., Inc. v. Am. Home Realty Network,, IB88 F. Supp. 2d 691, 699 (D. Md. 2012).



To exercise general jurisdiction over dadelant, the defendant’s activities in the
state must be “continuous and systemat®e® ALS Scan, Inc. v. Digital Serv.
Consultants, In¢.293 F.3d 707, 712 (4th Cir. 2002).thfe cause of action arises
out of the defendant’s minimum contactghathe forum, the court may exercise
specific jurisdiction. ... In determimmy whether the exese of specific
jurisdiction comports with due process, a court considers: “(1) the extent to which
the defendant has purposefully availedeit of the priviege of conducting
activities in the state; (2) whether tiptaintiff[’s] claims arise out of those
activities directed at the state; and (3)et¥ier the exercise of personal jurisdiction
would be constitutionally reasonabl€arefirst of Md., InG.334 F.3d at 397.

Tawney 2013 WL 5887625, at *2 (footnotes omitted).

Although less contact is required with the forstate for specific jurisdiction than for
general jurisdictionsee ESAB Grp., Inc. v. Centricut, Ind26 F.3d 617, 623-24 (4th Cir.
1997), both forms of jurisdiction équire[] that the defendant masefully avail itself of the

privilege of conducting activities within the forum stat&Awney 2013 WL 5887625, at *2

(footnote omitted). Thus, whether a federal court may exercise personal jurisdiction is a two-part

analysis: “[A] district court must determine th@t) the exercise of jurisdiction is authorized
under the state’s long-arm statute, and (2) theragse of jurisdictioncomports with the due
process requirements of the Fourteenth Amendmaedt.{citing Carefirst of Md., InG.334 F.3d
at 396). The Maryland long-arm statue is “coagtee with the scope géirisdiction allowable
by due process.”ld. (citing Mackey v. Compass Mktg., In892 A.2d 479, 486 (Md. 2006)).
Nonetheless, “the Court must address both el@sin the personal jurisdiction analysidd:

(quotingMetro. Reg’l Info. Sys888 F. Supp. 2d at 698.
A. Long-Arm Jurisdiction

For this Court to exercise jurisdictiorRlaintiff's claim against the Accountant
Defendants must “aris[e] from an[] act enumedain” the Marylandlong-arm jurisdiction

statute. Md. Code Ann., Cts. & Jud. Proc. § 6-103(a). Marydastdtute provides:



A court may exercise personal jurisiitbn over a person, who directly or
by an agent:

(1) Transacts any businesspmrforms any charactef work or service in
the State;

(2) Contracts to supply goods, foodrsees, or manufactured products in
the State;

(3) Causes tortious injury in the Stdiy an act or omission in the State;

(4) Causes tortious injury in the Stadr outside of the State by an act or
omission outside the State if he regulatbes or solicits business, engages in any
other persistent course of conduct in 8tate or derives substantial revenue from
goods, food, services, or manufactured produsési or consumed in the State;

(5) Has an interest in, uses, or posssssal property in the State; or

(6) Contracts to insurer act as surety folgr on, any person, property,
risk, contract, obligation, or agreemdontated, executed, or to be performed
within the State at the time the contragtmade, unless ¢éhparties otherwise
provide in writing.

Cts. & Jud. Proc. 8 6-103(b).The *“statutory prow§ion authorizing jugdiction” must be
identified in the complaint.Tawney 2013 WL 5887625, at *2 (citinlyletro. Reg’l Info. Sys.

888 F. Supp. 2d at 698).

Plaintiff does not reference any of thabsections of Cts. & Jud. Proc. 8§ 6-103(b)
explicitly in its Amended Complaint. Yet, Ptaiff uses the language of Cts. & Jud. Proc. § 6-
103(b)(1) and (2) tallege that the Accountant Defendafitansact[] business, perform[] work
and services and . . . contract[] to supply serviodbe State of Maryland.” Am. Compl. § 15.
Also, in opposition to the Accountant Defendants’tido to Dismiss, Plaintiff argues that “the
cause of action arises out @fnd is related to, the Accoamt and the Accounting Firm’'s
preparation of the Reports and the Misrepresiemstherein which they knew would be relied
upon by the Bank, a Maryland Bank for a Mandaloan transaction.” Pl’s Opp’n to

Accountant Defs.” Mot. 9. The Accountant fBedants insist thathey “were retained



specifically by the University, which is located in Virginia, to prepare the audlifsat they did

not deliver the audits to Plaifftor have “any contacts with Pl&iff or anyone else in Maryland

in preparing these audits,” and tHiaintiff does not #&ge otherwise.ld. at 12-13. In their
view, Plaintiff's allegation thathe Accountant Defendants kn¢wat the Bank would rely on the
2010 Audit and that such reliance would cause injury in Maryland is insufficient for purposes of
establishing jurisdiction because it “is conclusory . ... and, more importantly, this allegation
incorrectly presumes that Maryld courts can exercise juristlan for claims not arising from
defendant’s contacts with Maryld, so long as Plaiiff's injury occurred in Maryland.”ld. at

13. The Accountant Defendants insist, to the reopt that the Court oAppeals of Maryland

has made clear “that the “effect of the inju analysis “is not a sufficient benchmark for
exercising personal jurisdiction.””1d. (quotingBond v. Messermar895 A.2d 990, 1005 (Md.

2006) (quotingBurger King Corp. v. Rudzewic471 U.S. 462, 471-76 (1985))).

As proof of the Accountant Defendants’ contaith Maryland, Plaintf offers the Loan
Documents. Loan Docs., Pl.’'s Opp’n to Accountant Defs.” Mot. Ex. 1, ECF No. 20-1. However,
the Loan Documents do not demonstrate thatHéndershot or the ccounting Firm provided
services in Maryland ocontracted to provide services in Mknd, as neither is party to, nor
even mentioned in, the Loan DocumenfeeCts. & Jud. Proc. 8§ 6-103(b)(1)-(2). Moreover,
Plaintiff does not claim that éhAccountant Defendants communeiwith Plaintiff about the
2010 Audit, such that the 2010 Audit could lmmstrued as servicesrpmrmed for a Maryland

company. Rather, Plaintiff acknowledges ttted Accountant Defendants communicated with

* The Accountant Defendants prepared an “Inddpat Auditors’ Report” for the University for
2010 and 2011seelndependent Auditors’ Reports, Pl.’s Opp’n to Accountant Defs.” Mot. Ex. 2,
ECF No. 20-2, but Plaintiff only refers to the 2010 Audit in its Amended Compl&eeAm.
Compl. In any event, the Accountant fBedants did not prepare the 2011 Independent
Auditors’ Report until June 20, 2012eeIndependent Auditors’ Reports 14, more than two
months after Plaintiff entered into the Loan DocumesgsAm. Compl. 1] 21-34.
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the University. SeeAm. Compl. §82. Further, Plaifitdoes not allege in its Amended
Complaint that the Accountamefendants transacted any athrisiness in Maryland. Thus,
Plaintiff has not made rima facieshowing of specific jurisdiabn under Cts. & Jud. Proc. § 6-
103(b)(1) or (2). Also, Plaintiff neither afjles nor argues that the Accountant Defendants’
actions were sufficient to confer specific gdiction under Cts. & Jud. &. 8 6-103(b)(3), (5),

or (6).

Plaintiff also appears to attempt to dditgh jurisdiction under Cts. & Jud. Proc. § 6-
103(b)(4), without identifying the atute in its pleading. This twpart subsection requires that
the defendant both (1) causes mjin Maryland by “an act oomission” outside Maryland, and
(2) “regularly do[] or solicit[] bumess, engage]] in any other petsig course otonduct in the
State or derive[] substantial revenue from godosd, services, or manuflared products used
or consumed in the State.” €& Jud. Proc. 8§ 6-103({@). Jurisdiction undethis subsection is,
at a minimum, specific, but has been found by squages to have the attributes of general

jurisdiction® Either way, § 6-103(b)(4)‘require[s] greater contactthat those necessary to

°> SeeGimer v. Jervey948 F.2d 1280, 1991 WL 237931, at *3 (@h. 1991) (“The ‘long-arm’
jurisdiction of 8 6-103(b)(4) whiclsimer is asserting in this casevolves general jurisdiction
because the cause of action does not arisefalervey’s contastwith Maryland.”);Mycosafe
Diagnostics GMBH v. Life Techs. Corplo. DKC-12-2842, 2013 WL 145893, at *4-5 (D. Md.
Jan. 11, 2013) (noting that “[s]ubstion (b)(4) has been construgy the Maryland courts as a
general jurisdiction statute,” such that the giffis cause of action only needs to arise from the
out-of-state act referenced in (b)(4not the conduct enumerated in the latter portion of the
provision (i.e., regularly doing or soliciting business, engagingiynather persistent course of
conduct, or deriving substantial revenue from services performed in the State)” (quexting
Patents, LLC v. Deutsche Telkom ,A873 F. Supp. 2d 903, 912 n.11 (D. Md. 20080x V.
Ritz-Carlton Hotel Co. of Mexico, S.A. de CNo. RDB-05-2556, 2006 WL 3313773, at *3 (D.
Md. Nov. 9, 2006) (“8 6-103(b)(4) ... tnorizes generajurisdiction.”); Rist v. Xcentric
Ventures, LLCNo. MJG-12-3660, 2013 WL 2946762, atri8 (D. Md. June 12, 2013) (“8 6-
103(b)(4) . . . satisfies general jurisdictioncj; Metro. Reg’l Info. Sys888 F. Supp. 2d at 698
(“Establishing a ‘persistent caae of conduct’ under section 6-1Bg#@) is ‘not tantamount to
establishing general jurisdiction, but it does reguyreater contacts that those necessary to
establish jurisdiction unddsection 6—103(b)(1)].” (quotindAmerican Ass’n of Blood Banks v.

9



establish jurisdiction unddpbther subsections of Madgnd’s long-arm statute].”Metro. Reg’l
Info. Sys. 888 F. Supp. 2d at 698 (quotidgnerican Ass’n of Blood Banks v. Bos. Paternity,

LLC, No. 2008-2046, 2009 WL 2366175, at *8 (D. Md. July 28, 2009))).

Plaintiff argues that Mr. Hendershot is cinsed to practice iMaryland” and, in
conclusory terms, that the Accountant Defaridegenerally “have sufficient contacts.” Am.
Compl. T 16. But, Plaintiff also alleges thia¢ Accountant Defendants negligently prepared the
2010 Audit and provided it to the Umksity, which, in turn, provided tb Plaintiff, and Plaintiff
relied on to its detriment, Am. Compl. §§, 90, 126-34. Because the Accountant Defendants
prepared and provided the 2010 Audit in ViiginPlaintiffs Amended Complaint could be
construed to allege that the Accountant Defaetglaommitted an act outside of Maryland that
caused Plaintiff's injury in Maryland, satisfying the first prong of this subsectg®eeCts. &

Jud. Proc. 8§ 6-103(b)(4).

Additionally, in opposition tahe Accountant Defendants’ Mon to Dismiss, Plaintiff
contends that the Accountant Defendants “hextensive contacts with the State of Maryland,”
based on the fact that “[tlhey comply with themerous requirements of the State of Maryland
to be licensed as a CPA and a CPA Corporatingy maintain active licenses in the State; and
they regularly conduct businesstime State.” Pl’s Opp’n to Actintant Defs.” Mot. 10. In

support, Plaintiff attaches padeom the Maryland Department of Labor, Licensing and

Bos. Paternity, LLCNo. 2008-2046, 2009 WL 2366175, at *8 (D. Md. July 28, 2008}jiing
Pharma. Labs., LLC v. Trademark Cosmetics,,IN0. RDB-05-3427, 2006 WL 2033138, at *6

(D. Md. July 17, 2006) (“Defendant is incorrect, however, that a claim based on 8§ 6-103(b)(4) of
the Maryland long arm statute must be basel@ly on general jurisdiction. Although claims
under 8§ 6-103(b)(4) require greater contdbtimn those necessary for claims under 88 6—
103(b)(1)—(2), the level is distinct frothat required for geeral jurisdiction.”).

® Plaintiff does not provide an affidavit withsiexhibits, but Defendants do not challenge their
authenticity or admissibility.
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Regulation’s website, establishing that Mr. Hendershot and the Accoutiitmgare licensed to
practice in Maryland.Id. Exs. 3 & 5, ECF Nos. 20-3 & 20-5. As further support, Plaintiff
references the Accounting Firm’'s website, vasll as the requiremeés for obtaining and
maintaining a CPA license and “CPA Corporation” permit in Maryladdat 5 n.10 (citing Md.
Code Ann., Bus. Occ. & Prof. § 2-312) & Exs. 6&ECF No. 20-4 & 20-6. Plaintiff insists that
“[tIhe only believable reason” for maintainirgMaryland CPA license Sito conduct business

as a CPA in the State of Mdand for Maryland clients.ld. at 5 & 7-8.

Mr. Hendershot’s professional licensure anel A&tcounting Firm’s penit establish that
theymayconduct business in M@dand; the licenses daot show that thefpave or that theydo.
As explained below, under the facts of this casemntbee fact that they hawgelicense here is not
enough to establish long-arm jurisdiction. Additionally, the website does not show that Mr.
Hendershot practices in Marylandpitly states that he “is licens&alpractice in . . Maryland.”
Accounting Firm Website 1, Pl’s Opp’'n to Amuntant Defs.” Mot. Ex. 4, ECF No. 20-4.
Similarly, the requirements for licensure do weimonstrate that Mr. Heershot practices in
Maryland or comes to Marylant attend continuing educationwses. To the contrary, Mr.
Hendershot states in an affidtathat he fulfills all of hiscontinuing education requirements
outside of Maryland and received his “Marylanédprocal CPA License” based on his Virginia
CPA license and the fact that he “met ediocel, examination, and experience requirements
that were substantially equivaleto those then required by tlevs of Maryland.” Hendershot

Aff. 11 5-6, Defs.” Reply Ex. A, ECF No. 21-1.

Plaintiff bases its argument that the Accting Firm conducts business in Maryland on
its belief that the Accountant Defendants mustehmaintained an office in Maryland to have

received a Maryland CPA Corporation permit.’sPOpp’n to Accountant Defs.” Mot. 6—7. Yet,
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Plaintiff has not alleged as much its Amended Complaint, despite the fact that Plaintiff
amended in response to the Accountant Defesddist jurisdictiona challenge. And,
according to the Accountant Defendants, the ActingrFirm “never had any office or place of
business in Maryland” and their permit is an “Out of State Business Permit’, which is available
to firms without any offices or physical presenoseVaryland.” Accountant Defs.” Reply 2-3.
More significantly, Mr. Hendershatates in his affidavit that the Firm does not have, and never
has had, an office in Maryland. kidershot Aff. § 3. Indeed, tlpermit that, in Plaintiff's view,
demonstrates that the Accountant Defendants hawaffice in Maryland is in reality an out-of-
state permit for which a firm need not have an office in Maryl&ek idf 4 & Exs. A-1 & A-2,

ECF Nos. 21-2 & 21-3.

Nonetheless, it is noteworthy that Mr. tkershot obtained and maintains his Maryland
CPA license and the Accounting Firm obtaireetd maintains its Maryland CPA Corporation
permit. While it would not be unreasonableirtter that having a Maryland licensure enabled
the Accountant Defendants, whose office is a short drive from the Maryland beodsek and
provide services in Maryland, that inference is digpositive. Indeed, they advertise as much
on their website by stating that Mr. Hendershist licensed to practicen ... Maryland.”
Accounting Firm Website 1. Busignificantly, “the alleged tort giving rise to this suit"—the
Accountant Defendants’ preparation and prées@n of the 2010 Audit-bears no relation to
[their] contacts within Maryland,” i.etheir Maryland licenseand advertising.See Rossetti v.
Esselte-Pendeflex Cor683 F. Supp. 532, 533 (D. Md. 1988). In this regRaksetti 683 F.

Supp. 532, is instructive.

’ | take judicial notice of this fact pursuant to Fed. R. Evid. 201.
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Rosetti, a Pennsylvania resident, was injured on the defendant’s business premises in
California. Id. at 533. He and his wife dught a tort claim in thi€ourt, and the defendant, a
New York corporation, moved to disssi for lack of personal jurisdictiond. In support, the
defendant submitted affidavits from its corporatiecers that established that, at the time of the
injury,

the defendant did not maintain an offj sales personnel, inventory, or a
telephone listing in Maryland. Nor didefendant conduct any research or
development operations in th&date. The affidavits also indicate that, to date,
defendant had not possessed any regdgaty or bank accounts in Maryland, has
not filed any Maryland iname tax returns, has noperated under any Maryland
license, and has not qualified as a fgrecorporation to do lsiness in Maryland.

Id. The Court observed that “Defendant’s omigntacts with Maryland seem to consist of
general advertising in trade joals, some of which have ciration in Maryland, and sales to
persons in Maryland,” comprising less than 2%tlué corporation’s sales in the year of the
injury. Id. Thus, the defendant’s contacts with Manglavere unrelated to the plaintiff's tort
claim. See id. The Court concluded that the contacts were insufficient for the Court to exercise

jurisdiction over thalefendant, reasoning:

When jurisdiction is asserted overckim which does not arise out of a
defendant’s contacts with the forum stathe defendant’s contacts with that
forum must be “ ‘fairly extensive befothe burden of defenuly a suit there may
be imposed upon it without offending “tiéional notions of fair play and
substantial justice.” ’ "Wolf v. Richmond County Hospital Authori§45 F.2d
904, 909 (4th Cir. 1984), (Chapman, J.) (quotiegliff v. Cooper Laboratories,
Inc., 444 F.2d 745, 748 (4th Cir. 1971)). dssessing the quality of defendant’s
contacts in such cases, a more stringgandard must be applied than in cases
where the plaintiff's cause of action arisgisectly out of déendant’s contacts
with the forum state.

Rossetti683 F. Supp. at 534 (sensitations omitted).

More recently, this Court has stated thaw]tjen ‘[tlhe contacts listed in [sub]section

(b)(4) ... [do] not arise from orelate to the plaintiff[s’] cause®f action,” ‘the defendant’s
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contacts to the forum must be extensive, continuous, and systemalicdfp v. Colag No.
WDQ-11-3202, 2012 WL 1999484, at *2 (D. Mitune 1, 2012) (footnotes citiidass v. Energy
Transp. Corp. 787 F. Supp. 530, 534 (D. Md. 1992), afidhols v. G.D. Searle & Cp783 F.
Supp. 233, 236 (D. Md. 1992), omitted). Indeed, “Maryland ccuaitee refused to exercise
jurisdiction under this provision even when defants have engaged in extensive electronic
communications with someone in Maryland, operategiebsite used by Maryland residents, or
advertised in Maryland.ld. (footnotes omitted) (citingallman v. Sovereign Equity Grp., Inc.
Case No. AW-11-2750, 2012 WL 98393t *6 (D. Md. March 21, 2012) (holding that
electronic and telephone communiocas with Maryland resident over the course of six months
did not constitute a persistent course of condudtlaryland when the “larger transaction . . .
only tangentially involved Maryland”)Allcarrier Worldwide Servs., Inc. v. United Network
Equip. Dealer Ass’n812 F. Supp. 2d 676, 683-84 (D. Md. 20{i9lding that the fact that
defendant’s membership included Marylanderd #s website was accelsla in Maryland were
insufficient to establish a persistent couo$eonduct in Maryland when there was no showing
that the defendant actively reded Marylanders or derived substial revenue from Maryland);
Camelback Ski Corp. v. Behning39 A.2d 1107 (Md. 1988) (holding that sending a
representative to Maryland o&, mailing brochures to Maryld upon request, appearing in a
commercial publication circulateinh Maryland, and maintaining a toll-free number that
Marylanders could use did nottaklish a persistent course of conduct in Maryland); and
Jafarzadeh v. Feise@76 A.2d 1, 3—4 (Md. Ct. Specpp. 2001)). Importantly, idafarzadeh
even though the defendant, \Arginia doctor, was licenseih Maryland, advertised in a
publication distributed in Matgnd, and received a minimaimount in Maryland Medicaid

payments during a two-year perjdthe court concluded that it wol not exercisgurisdiction
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over him because he did not engage in a gergisourse of conduat Maryland. 776 A.2d at

3-4.

Tharp 2012 WL 1999484, also provides guidanddichael Tharp and his wife brought
a negligence action against Choggher Colao after a tire fellffoof Colao’s truck and struck
Tharp’s car, severelyjuring Tharp.Id. at *1. Tharp sought to amé the complaint to add as a
defendant TNT Suzuki and Marine Sales and i8er¢ TNT”), a Montanacar dealership that
sold the truck to Colaold. This Court granted the motiom@ TNT moved for reconsideration
on jurisdictional grounds.ld. The Court observed that TNIperated its automotive business
“only in the Billings, Montana area” and maintained a website on which customers could “view
TNT’s inventory, ask TNT to locate a car for theapply for an auto kEn, and schedule auto
service.” Id. The Court stated that internet activity ypglave rise to jurisdiction when it is “(1)
direct[ed] ... into the State, (2) with the mfast intent of engagg in business or other
interactions within the Statend (3) that activity creates, inperson with the State, a potential
cause of action cognizable in the State’s courd.’at *3. Further, “[w]hen the Internet activity
involves posting information on\aebsite, the question is whethltee defendant ‘manifested an
intent to direct [his] website content [to the forum state’s] audience.md. (quotingYoung v.
New Haven Advocat815 F.3d 256, 263 (4th Cir. 2002)). elfRourt concludethat it lacked
personal jurisdiction over TNT because “soliaigf] business on [a] website, which Maryland
citizens might have accessed . does nogéstablish grima faciecase for personal jurisdiction,”
and, in any event, “the defendant’'s ‘web prese ... is immaterial’ when ... the allegedly
tortious conduct is unrated to the website.'ld. (quotingWindsor v. Spinner Indus. Co., Ltd.

825 F. Supp. 2d 632, 639 (D. Md. 2011)).
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Here, as noted, the contacts Plaintiff identifiedt could give riséo jurisdiction under
Cts. & Jud. Proc. 8§ 6-103(b)(4ye the Accountant Defendant&ensure in Maryland and the
statement on their website that Mr. Hendershdicemsed to practice iMaryland. As for the
internet activity, although it is likg that the statement was direc@dMaryland residents, it did
not “create[] ... a potential cause of actidhat the Maryland courts would recogniz&ee
Tharp 2012 WL 1999484, at *3. Further, this Couepeatedly has concluded that more
extensive electronic contacts or advertising rdfavere insufficient to confer jurisdictiork.g,
Gallman 2012 WL 983937, at *6Allcarrier Worldwide Servs.812 F. Supp. 2d at 683-84;
Camelback Ski Corp539 A.2d 1107. Moreover, as discuksthe allegedly tortious conduct is
unrelated to the website,” antierefore, the Accountant Defgants’ “‘web presence ... is

immaterial.” See Tharp2012 WL 1999484, at *3 (quotinyindsor 825 F. Supp. 2d at 639).

With regard to the diensure, Plaintiff has not identifieany authority for the proposition
that a professional license alone is sufficientaafer general jurisdiction, and my independent
research has not uncovered any. Rathelafarzadehthe Virginian defendant doctor not only
had a professional licensed in Mkand, but also advertised Maryland and received minimal
payments from Maryland Medicaid, yet the ddiaund the defendant’s contacts insufficient for
the court to exercise personal jurisdictiover him. 776 AKd at 3-4. And irHughes v.
Alexandria Scrap Corporatigmd26 U.S. 794 (1976), where the@eme Court noted that this
Court found that a Virginia corporation would babject to personal jurisdiction in Maryland

even though it “carrie[d] on no e business inside Marylandfie foreign company not only
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had “paid a fee to become licensed under Maryland law,” but atsontain[ed] an office in

Marylandas required by Maryland regulation426 U.S. at 811 n.21 (emphasis added).

Moreover, because the alleged tort is unegeldb the internet statement or licensure,
these contacts with Maryland “‘must be extensive, continuous, and systematiarp, 2012
WL 1999484, at *2 (citation omitted¥ee Rosseftb83 F. Supp. at 534. The licensure may be
continuous, but even taking the facts in the light most favorable to Plasegff-yfe Co., LLC v.
Structural Grp., LLC No. CCB-13-176, 2013 WL 2370497, at *2 (D. Md. May 30, 2012),
Plaintiff has not shown that it caditsites either an extensive orsgstematic contact, especially
given that the Accountant Defendants have nexarcised their right t@rovide services in
Maryland or to Maryland resident§See Tharp2012 WL 1999484, at *ZRossetti683 F. Supp.
at 534. Therefore, Plaifithas not shown that this Court mayeesise either gemal or specific

personal jurisdiction over the Accountant Defendants.

B. Transfer to Another District Court

Although this Court cannot exesé jurisdiction over the écountant Defendants, it has
the discretion to “transfdthe case] to another digit court pursuant to 28.S.C. § 1406(a) . . . .
if doing so is in the interests of justiceRobbins v. Yutopian Entefy202 F. Supp. 2d 426, 430

(D. Md. 2002);see Goldlawr, Inc. v. Heimar869 U.S. 463, 466 (1962) (“The language of

8 Hugheshad a different posture because the scrap metal processor bsoitgimd therefore
jurisdiction over it was not assue; the Court congced the reach obhg-arm jurisdiction to
inform its decision with regard to whether thedfinia corporation could “claim the protection of
the Fourteenth Amendment, which prohibits at&s denial of equal protection to persons
‘within its jurisdiction.” 426 U.S. at 811 n.21.

® Because Maryland’s long-arm statute does nttaize this Court to exercise jurisdiction, |
need not consider whether “the exercise jofisdiction comports with the due process
requirements of the Fourteenth Amendmersée Tawney v. AC & R Insulation Co., Jrido.
WDQ-13-1194, 2013 WL 5887625, at *2 (D. Md. Oct. 30, 2013).
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8 1406(a) is amply broad enough to authorizetthesfer of cases, however wrong the plaintiff
may have been in filing his case as to venuestiadr the court in whict was filed had personal
jurisdiction over the defendants or not.”). Sewtil406(a) permits the transfer of a case “to any
district or division in which itould have been brought28 U.S.C. § 1406(a)l. am mindful that
the Loan Documents state that “Borrower [i.e., the University] irrevocably submits to the
jurisdiction of any state or feds court sitting in the State dflaryland over any suit, action, or
proceeding arising out of or relating to this Agreetnor Note].” Loan Agr. 1, at 5; Loan Agr.
2, at 5; Note 1, at 2; Note 2, at 2, Pl.’s Opwrmccountant Defs.” Mot. Ex. 1, ECF No. 20-1. It
also is true that “when parties &ocontract confer jurisdictiomd venue on a particular court, as
a general matter federal common law directs cawartavor enforcement of the agreement, so
long as it is notinreasonable.’Albemarle Corp. v. AstraZeneca UK Lt628 F.3d 643, 650 (4th

Cir. 2010). A forum selection clausis unreasonable if

(1) [its] formation was induced by fraud or over-reaching; (2) the complaining
party “will for all practicalpurposes be deprived of his day in court” because of
the grave inconvenience or unfairness of the selected forum; (3) the fundamental
unfairness of the chosen law may deprilee plaintiff of a remedy; or (4) [its]
enforcement would contravene a strong public policy of the forum state.

Id. at 651 (quotingAllen v. Lloyd's of Londqro4 F.3d 923, 928 (4th Cir. 1996) (summarizing

definition fromThe Bremen v. Zapata Off-Shore Ct07 U.S. 1 (1972))).

Yet, “[a] general maxim in interpreting fanuselection clauses is that ‘an agreement
conferring jurisdiction in one forum vil not be interpreted asexcludingjurisdiction elsewhere
unless it contains specific language of exclusiomitraComm, Inc. v. Baja@92 F.3d 285, 290
(4th Cir. 2007) (quotingohn Boutari & Son, Wines & SpiritS,A. v. Attiki Imp. & Distrp., Inc,

22 F.3d 51, 53 (2d Cir. 1994)). IntraComm the Fourth Circuit observed that the forum

selection clause at issue in that case provideddéither party shall be free to pursue its rights at
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law or equity in a court of competent jurisaion in Fairfax County, Mginia,” and concluded
that it was a permissive clause, differentigtit from the mandatory clause at issueEkctell,
Inc. v. Sterling Boiler & Mechanical, Inc106 F.3d 318 (10th Cir. 1997), which provided that

“[jJurisdiction shall be in the state of Colorado.” 492 F.3d at 290.

As in IntraComm the clauses at issue in this case provide that the Borrower submits to
the jurisdiction of Maryland’s courts; they do moandate that a dispute only may be litigated in
Maryland. SeeLoan Agr. 1, at 5; Loan Agr. 2, at 5; Nateat 2; Note 2, at 2. Put another way,
even if the forum selection clauses are enforesdhht does not mean that another court cannot
have jurisdiction or thahis Court cannot transfer the casestrch a court pursuant to 28 U.S.C.

8§ 1406(a). Notably, while thi€ourt’s long-arm jurisdiction d@enot extend to the Accountant
Defendants, all of the Defendants would be scdbjto the jurisdiction of the United States
District Court for the Eastern Distt of Virginia. Thus, 8§ 1406(allows for a tansfer to that
court. See28 U.S.C. § 1406(a). Moreover, it would Imeprudent to litigite the case except
where all of the alleged wrongdoers may be su&terefore, | will tragfer this case to the

United States District Court forehEastern District of VirginiaSee id.
1. THE UNIVERSITY’'S MO TION TO DISMISS

Prior to transfer, | will consider the Umsity’s Motion to Dismiss, which also is
pending before me, and for which this Court’s juddn is not at issueFederal Rule of Civil
Procedure 12(b)(6) provides for “the dismissal of a complaint if it fails to state a claim upon
which relief can be granted.Velencia v. DrezhloNo. RDB-12-237, 2012 WL 6562764, at *4
(D. Md. Dec. 13, 2012). This rulefsurpose “is to test the suffency of a complaint and not to
resolve contests surrounding the facts, the mefriésclaim, or the applicability of defensedd:

(quotingPresley v. City of Charlottesvilléd64 F.3d 480, 483 (4th Ci2006)). To that end, the
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Court bears in mind the requinents of Fed. R. Civ. P. 8ell Atlantic Corp. v. Twomb)y550
U.S. 544 (2007), andshcroft v. Igbal 556 U.S. 662 (2009), when considering a motion to
dismiss pursuant to Rule 12(b)(6). Specificalh complaint must contain “a short and plain
statement of the claim showing that the pleadentgled to relief,” Fed. R. Civ. P. 8(a)(2), and
must state “a plausible claim for relief,” as “[@§@dbare recitals of the elements of a cause of
action, supported by mere conclusory statements, do not suffjbal; 556 U.S. at 678—7%See
Velencia 2012 WL 6562764, at *4 (discussing standard figbal andTwombly. “A claim has
facial plausibility when the plaintiff pleads faetl content that allows the court to draw the
reasonable inference that the defendandiable for the misconduct allegeddbal, 556 U.S. at

663.

When reviewing a motion to dismiss, “[tlhe court may consider . . . documents attached
to the motion to dismiss, if they are integtal the complaint and #ir authenticity is not
disputed.” Sposato v. First Mariner BaniNo. CCB-12-1569, 2013 WL 1308582, at *2 (D. Md.
Mar. 28, 2013)see CACI Int'l v. St. Pautire & Marine Ins. Co, 566 F.3d 150, 154 (4th Cir.
2009); see alsoFed. R. Civ. P. 10(c) (“A copy of a writteinstrument that is an exhibit to a
pleading is a part of the pleadji for all purposes.”). Moreovewhere the allegations in the
complaint conflict with an attached written instrument, “the exhibit prevaisyetteville
Investors v. Commercial Builders, In@36 F.2d 1462, 1465 (4th Cir. 199%ge Azimirad v.

HSBC Mortg. Corp.No. DKC-10-2853, 2011 WL 1375970, at *2-3 (D. Md. Apr. 12, 2011).

In addition to the negligence claim against the Accountant Defendants, Plaintiff's
Amended Complaint includes two counts: Courfbr breach of comtict and Count Il for
negligence, both against the University ane Birector Defendants Am. Compl. {1 92-118.

The University and the Director Defendants movedismiss both counts their entirety, but in
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their Reply, they concede that Plaintiff may hateged a claim for breadt contract against the
University. Univ.’s Reply 9. Therefore, théniversity’s Motion to Dismiss is DENIED IN

PART as to the breach of contrataim against the University.
A. Breach of Contract — Director Defendants

A breach of contract is “a ifare without legal excuse tperform any promise which
forms the whole or part of a contract . . .Id're Ashby Enters., Ltd250 B.R. 69, 72 (Bankr. D.
Md. 2000) (quotingConn. Pizza, Inc. v. Bell Atl.-Wasb.C., Inc, 193 B.R. 217, 225 (Bankr. D.
Md. 1996) (quotingWeiss v. Sheet Meét&abricators, Inc, 110 A.2d 671, 675 (Md. 1955))
(quotation marks omitted}}. A contract exists where there is “mutual assent (offer and
acceptance), an agreement definite inatms, and sufficient considerationSpaulding v. Wells
Fargo Bank, N.A.No. 12-1973, 2013 WL 1694549, at *9 (4thr. Apr. 19, 2013) (quoting
CTI/DC, Inc. v. Selective Ins. Co. of Ail®92 F.3d 114, 123 (4th Cir. 2004)).

The Director Defendants insistatPlaintiff has nostated a claim for breach of contract
against them because they were not parties tofatne Loan Documents. Univ.’'s Mem. 6. Itis

true that “[t}he general rule iMaryland is that “a person cannio¢ held liable under a contract
to which he was not a party.Mowbray v. Zumot533 F. Supp. 2d 554, 564 (D. Md. 2008)
(quoting Snider Bros., Inc. v. Hef817 A.2d 848, 851 (1974)). Yeinder the “alter ego’

doctrine,” parties in control o& corporation may be held ligounder a comact with the

9 The Loan Documents provide that they “will everned by federal law applicable to Lender
and, to the extent not preempted by federal taerJaws of the State of Maryland without regard
to its conflicts of law provisions.” Loan Agr. 1,%tLoan Agr. 2, at 5; Note 1, at 2; Note 2, at 2.
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corporation even if they amot a party to the contractSee Hildreth v. Tidewater Equip. Co.
838 A.2d 1204, 1208, 1210 (Md. 2003).

[T]he “alter ego” doctrine rebeen applied “where tle®rporate entity has been
used as a subterfuge and to obserwsatild work an injustice,” the rationale
being that “if the shareholders or themaorations themselvesisregard the proper
formalities of a corporation, then the lavill do likewise as necessary to protect
individual and corporate creditors.” 1 Willam Meade FletchEtetcher
cyclopedia of the Law of Private Corporatio8s41.10 at 574-76 (1999 Reuv.
Vol.). The doctrine, says Fletcher,applied “with great caution and reluctance”
and only in “exceptional circumstancesd. at 579-80. Courts will apply the
doctrine when the plaintiff shows (Xfomplete domination, not only of the
finances, but of policy and bingss practice in respect tee transaction so that
the corporate entity as to this transaicthad at the time no separate mind, will or
existence of its own,” (2) that “suctontrol [was] used by the defendant to
commit fraud or wrong, to perpetrate th®lation of the situtory or other
positive legal duty, or dishonest and unjust act in contravention of the plaintiff's
legal rights,” and (3) that such “contrhd breach of duty proximately caused the
injury or unjust loss.”ld. at 583-86. Because piercing the corporate velil is
founded on equity, “where no fraud is shown, the plaintiff must show that an
inequitable result, involving fundamental amhess, will resulfrom a failure to
disregard the corporate formd. at 605.

Although there appears to be no univemsdé as to thespecific criteria
that courts will consider in determining whether to apply the doctrine, Fletcher
observes that some of the factors camiy considered, when dealing with a
single corporation, are (1) whether thepmration is inadequately capitalized,
fails to observe corporate formalities, fails to issue stock or pay dividends, or
operates without a profit, (2) whethereth is commingling of corporate and
personal assets, (3) whether there are foontioning officersor directors, (4)
whether the corporation issolvent at the time ofhe transaction, and (5) the
absence of corporate recortts. § 41.30 at 625-28.

Hildreth, 838 A.2d at 1210.

Plaintiff bases its breach ebntract claim against the Da®r Defendants on the theory
that the University and the DirectDefendants “operate as alegos.” Pl.’s Opp’n to Univ.’s

Mot. 4. In the Director Defendants’ view, ‘ffigre is no conceivable basis for imposing personal

1 Plaintiff applies Maryland law in its discussion of the alter ego doctseePl.’s Opp’n to
Univ.’s Mot. 5, and, although the Universitgnd the Director Defendants challenge its
applicability, they also apply Maryland lasgeUniv.’s Reply 2. Morever, as noted, Maryland
law governs the Loan DocumentSeelLoan Agr. 1, at 5; Loan Age, at 5; Note 1, at 2; Note 2,
at 2. Therefore, | will apply Maryland law.
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liability on the individual defendants for the corpta debt on an alter ego theory,” because “the
individual defendants are not shareholders” and “there ardactoal allegations that the
corporation was used for an improper purpose, that corporate formalities were not followed, or
that these individuals used the corporation akan for their personal benefit.” Univ.’s Mem.
6—7;seeUniv.’s Reply 2. Plaitiff argues to the contrary that‘ihas plead[ed] sufficient facts
alleging an alter ego theory,” such as thta University “is underapitalized and operates
without a profit” and “cominglesissets with those dhe Board Members,” and the University
and the Director Defendants have not “follow[ed] corporate formalities. Pl.’s Opp’n to Univ.’s
Mot. 5. The Director Defendants maintain tiaintiffs Amended Complaint is deficient
because Plaintiff has not provided any “Mandaauthority supporting the use of alter ego
liability on a director omofficer of a non-profit, membership goration or an officer or director

of a corporation who is not alsoshareholder,” Univs’ Reply 2, or allegethat they “exercised
complete control and domination over the Unsitgr as if the University had no separate

existence of its own,it. at 4-5.

Plaintiff does allege various misrepresentations: Plaintiff claims that “Feudo did not
disclose to the Bank that he was the President and CEO of Secureant despite the Bank’s inquiry
as to the nature of Secureant's business,” Am. Compl.  67; and the Director Defendants
“negligently represented the value of th&sets of the University to the Bankj’ at § 84, and
“did not disclose to the Bank that the purportgdants’ of income identified on its financial
statements, upon which the Bank relied, came fnodercapitalized entitieglated to the board
of Directors and officers of the Universityid. at § 89. But, regardless whether the alter ego
doctrine applies to a board memlmerdirector who is not alsa shareholder, Plaintiff has not

pleaded sufficiently the facts necessary twove that this is one of the “exceptional
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circumstances’ in which the Courhauld apply the alteego doctrine.See Hildreth 838 A.2d

at 1210 (citation omitted). Qhe factors identified ifdildreth, Plaintiff does not plead that the
corporation “fails to observe corporate formalifiésils to issue stock or pay dividends”; that
“there are non-functioning officerer directors”; that the University was insolvent when it
entered into the Loan Documents; thiat corporate records were missingee id. Most
significantly, Plaintiff does not aldge that any of the Director Bendants, either individually or
collectively, completely dominated the University in any resp&ae idRather, Plaintiff's one
claim that the Director Defendants controlled thevigrsity is that theyutilized the University
as a mere instrumentality, aggnconduit or adjunct talirect and control the University aad
timesdirectly asserted their control of the Unisiy . . . .” 1 106 (emphasis added). Occasional
control is a far cry from conigte control and dominationSee id. Therefore, the Director
Defendants cannot be held liable for the Uniwg's alleged breach ofantract under the alter
ego theory. The University’s Motion to Disssiis GRANTED IN PART as to the breach of

contract claim againstéhDirector Defendants.
B. Negligence

The University and the Director Defendants &rdiat Plaintiff fails to state a claim in
negligence against any of them. Univ.’s Mem. 79%eir two-page analisincludes few case
citations and does not includeyadiscussion of governing law,glelements of negligence under
that law, or an applicain of Plaintiff's factual allgations to those elementSee id. Therefore,
the University’s Motion to Dismiss is DENIEIN PART without prejdice to resubmission
before the United States Distri@ourt for the Eastern Distriatf Virginia, if that court so

permits.
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V. CONCLUSION

In sum, the University’s Motion to Dismiss GRANTED IN PARTas to the breach of
contract claim against the DirectDefendants, DENIED IN PAR@s to the breach of contract
claim against the University, and DENIED IN RA without prejudice as to the negligence
claim against the Universitynd the Director Defendants; tecountant Defendants’ Motion to
Dismiss is DENIED, and the case is TRANSFERR#BIhe United States District Court for the

Eastern District of Virginia. A separate order shall issue.

Dated: January 30, 2014 1S/
Paul W. Grimm
United States District Judge
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