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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

R.H., a minor, by her Mother and Next *
Friend, MICHELLE HUGAR, et al

Plaintiffs
V. Civil Action No. CBD-13-1049
SANJAY PRASAD, M.D., et al.

Defendants
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Before this Court is Defendant Tower Od&ksrgery Center, LLC’s Motion for Summary
Judgment (“Defendant’s Motion”) (Docket ItenoN36). The Court has reviewed Defendant’s
Motion, and the opposition thereto. No hearindgemed necessary. Local Rule 105.6 (D. Md.).
For the following reasons, the Cotnlereby GRANTS Defendant’s Motion.

l. Background

Plaintiffs, a minor and her mother as nexriid, bring the presenttan asserting claims
for medical negligence and the absence ofrmé&x consent. See generally, Am. Comp.
Plaintiffs allege that DefendaRtrasad performed a series of surgical procedures on the minor
plaintiff in an effort to improvéner hearing. The surgeries weerformed at the facilities of
Defendant Tower Oaks Surgery Center LLC (“Defent Tower Oaks”). Rintiffs contend that
Defendants’ conduct violated the requisitendt@rd of care and caustdther injury. For
purposes of the pending motion, sadient issue is whether Defendant Tower Oaks can be held
vicariously liable for the alleged acts and ssmons of Defendant Prasad. Defendant’'s Motion

contends that there is no basismpose vicarious liability.
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. Discussion

A. Standard of Review

Summary judgment is proper if there are rsues of material fact and the moving party

is entitled to judgment as a matter of law. Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986);

Francis v. Booz, Allen & Hamilton, Inc., 452 F.3d 2892 (4th Cir. 2006). A material fact is

one that “might affect the outconoé the suit under the governing lawSpriggs v. Diamond

Auto Glass, 242 F.3d 179, 183 (4th Cir. 20Q@f)oting_ Anderson v. Liberty Lobby, Inc., 477

U.S. 242, 248 (1986)). A disputé material fact is only “gnuine” if sufficient evidence

favoring the non-moving party exidisr the trier of fact to retm a verdict for that party.

Anderson, 477 U.S. at 248-49. However, the nonmoving party “cannot create a genuine issue of
material fact through mere speculation or thigddng of one inference upon another.” Beale v.
Hardy, 769 F.2d 213, 214 (4th Cir. 1986). The Court may only rely on facts supported in the

record, not simply assertions in the pleadingsyder to fulfill its “affirmative obligation . . . to

prevent ‘factually unsupported claims or defehfesn proceeding to trial.”_Felty v. Grave-
Humphreys Co., 818 F.2d 1126, 1128 (4th Cir. 148ifing Celotex, 477 U.S. at 323-24).
When ruling on a motion for summary judgment, “[t]he evidence of the nonmovant is to be
believed, and all justifiablinferences are to be drawn iis Favor.” Anderson, 477 U.S. at 255.

B. Defendant Tower Oaks Has Demonstraid That Dr. Prasad Is Not lts Employee

The classic method by which vicarious liabilisyestablished, is ke presentation of
proof of the existence of a master-servantti@iahip. Maryland follows the Restatement of
Agency 2d, which looks to the isswof the ability othe master (employer) to control to conduct

of the servant (employee).



Generally, a principal is vicariousliable for the negligence of its
agent when the two share a mastervant relationship but not

when the agent is merely an independent contractor of the principal.
Sanders v. Rowan, 61 Md. App. 40, 51, 484 A.2d 1023 (1984). The
ultimate test for whether an agent is also a servant is control, for a
master ‘controls or has the rightdontrol the phyisal conduct of

the [servant] in the performanoéthe service.’_ld. (quoting
Restatement of Agency 2d, §2(1)).

Hunt v. Mercy Med. Cntr., 121 Md. App. 51545, 710 A.2d 362, 376 (1998). Here, Defendant

Tower Oaks contends there is no record evideheemaster-servant relationship. It contends
that Plaintiffs have set forth no basis tmgest that Tower Oalexercised control over
Defendant Prasad. Strangely though, Defah@awer Oaks has presented questionable
evidence as to whether Defendant Prasad wasmptoyee at the time of the surgeries.

According to Plaintiffs’ Amended Compid, the surgeriesazurred on August 9, 2009,
February 26, 2010, and November 18, 2010. Defetslifiation suggests that “Dr. Prasad is
not, and never has been, employed by Tower OaRsfendant Tower Oaks directs the Court to
its “Statement of Material Facts Not in Pige,” 11 13-14. While theéeclaration of Marshall
Besch supports Defendant’s Motion, the reference to Dr. Prasad’s deposition is much less clear.
When asked if he holds any position with Defamtdeower Oaks, Dr. Prasad states under oath
that he is the Medical Directaand that he began serving in fhasition the same year that the
facility opened in 2007. Prasad Depo., p. 20, lines 13-21.

While troubling, there is no record evidenoesuggest Defendant Prasad performed any
services for Plaintiffs while serving in thdemf Defendant Tower Oaks’ Medical Director.
There is nothing to suggest that the alleged malpractice is related in any way to the functions
and/or duties required of a medical director. Ta&ls to the conclusion that while it is an
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interesting aside, Defendant Prdsambtential role as the MedicBlirector is nothing more than
the proverbial red herring.

Plaintiffs have offered no evidence o tluestion of whether Defendants shared an
employer-employee relationship. On this recdrdppears that Defendant Prasad was granted
the use of Defendant Tower Oaks’ facilitiesaasindependent contractor. The bulk of contact
between Plaintiffs and Defendant Prasad occurnr&@kefendant Prasad’s office. Based upon the
unrebutted Besch Declaration, theseo joint billing practice or other indicia of control at the
hand of Defendant Tower Oaks. See DecMafshall Besch, 11 4, 5, 9 and 10. Under the
Restatement, such a relationship does not eqoiaiearious liability as to Defendant Tower
Oaks. As Defendant’s Motion goes unitdéiaged on this point, it prevails.

C. There Is No Record Evidence that Defendant Tower Oaks Held Out
Defendant Prasad As Its Agent

Vicarious liability can also bereated whenever a princigdbaks another with apparent
agency. When another persoagsenably relies upon the wordsaamduct of the principal that
suggests the existence of an agency relationgteép,the principal wilbe bound as if an actual
agency relationship existed. Once again, Marylao#is to the Restatement of Agency on this
issue.

One who represents that anothehnisservant or other agent and
thereby causes a third person juabfy to rely upon the care of

skill of such apparent agent is subject to liability to the third person
for harm caused by the lack of care of skill of the one appearing to

be a servant or other agex#t if he were such.

JAI Med. Sys. Managed Care Org., IncBvadford, 209 Md. App. 68, 76, 57 A.3d 1068 (2012),
aff'd, 2014 WL 2766672 (Md. Jun 19, 2014).




On the present record, there is again mgtho suggest that Ptdiffs’ selection of
Defendant Prasad had anythingdtowith Defendant Tower Oaks. It is Plaintiffs’ burden to
show the existence of probative facts on igssie, and Plaintiffs have failed to do so.

Plaintiffs’ reliance on Faya v Almarez, 329 Md. 435, 620 A.2d 327 (1993) is misplaced.

It is the defense that presettie procedural postud the case correctlynd it is the procedure
here which is dispositive. The appellate coutedrined that the plaintiff in Faya should have
successfully survived a motion to dismiss onghbestion of apparent agency since she alleged
that the defendant doctor had privileges to cohdperations at the defendant hospital. Given
that the court was required to accept all well-péebfhcts as true, thadl court’s decision to
dismiss the action at that stagyas improper. Here, the peatural issue is a motion for
summary judgment.

Generally, the question of agency is a qoasif fact and therefernot the subject of a
motion for summary judgment. Tlefore, the real question is whet Plaintiffs have presented
“any legally sufficient evidenceneing to prove the agency.” ¥ at 460. Here, there is no
evidence that Defendant Tower K3adid anything suggestive of agency. There is no evidence
that Plaintiffs relied upon Defendant TowerkSareputation, signage, recommendations or the
like before selecting Defendant Prasad to perftre surgery or before the performance of the
procedure itself. While it is nalisputed that Defendant Pradaat operating privileges with
Defendant Tower Oaks, there is no indication Blatntiffs were aware of such or relied upon
such. The mere fact that Defendant Prasadtiqoerform surgeries at the facility does not
equate to a question of fact on the issue of @gefases relied upon by Plaintiffs, namely Hunt

and_Mehlman v. Powell, 281 Md. 269, 378 A.2d 1121 (1@r&)inapposite. In fact, Defendant




Tower Oaks’ reply briefing makes an even stromqment. There Defendamiotes that Plaintiff
Michelle Hugar stated under odtiat no one ever representecht that Defendant Prasad was
employed by Defendant Tower Oaks, that hedmadtype of ownershipr other interest in
Defendant Tower Oaks, or that any personné&loater Oaks ever dcussed anything with
respect to Defendant Prasad. Hugar Depo. at 97-98. Here, there is no legally sufficient evidence
of apparent agency.

Even assuming, arguendo, that Defendant T@aks misled Plaintiffs into believing
that Defendant Prasad was its agent, it is yguareasonable to allothe creation of a jury
guestion regarding apparent agency on the ésddrtion by Plaintiff Michelle Hugar that she
believed Defendant Tower Oaks “must have been part of his practiagssbetaas so small.”
Pl.’s Opp. 6; Decl. of Michelle Hugar, 15. #&s Maryland Courts hawstated, Plaintiffs must
show:

1) they were misled by the appearance [of another] into
believing that [the tortfeasor] was an employee;

2) this belief was objectively reasonable under all the
circumstances; and

3) they relied on the existence of that relationship in making
their decision to entrust [the tortfeasor].

Chevron, U.S.A., Inc. v. Lesch, 319 Md. 25,38-570 A.2d 845 (1990). See also, Mercedes-

Benz of N. Am., Inc., v. Garten, 94 Md. App. 5448 A.2d 233 (1993). Even if Plaintiffs were

allowed to make such arguments to the trigiaot, there is no evidenemder the first and third
factors to survive Defendant\otion. Plaintiff Michelle Hugastated that no discussions

occurred about where the surgery would occutif'{idr. Prasad] set the appointment. | didn’'t



know it was at a separate facility until, irslaffice when they schedule these surgical
appointments. He didn’t really describeewd to go.” Hugar Depop, 94, line 20 to p. 95, line
3. Plaintiff's statement that she would not hasesented to having iggery at an unsanitary
facility is not the testnonial equivalent to claiming thahe relied upon an agency relationship
in making her decision. The stary condition of Defendant Tower Oaks’ facility is not a
representation of agency. Simply put, Plaintifid not rely upon the existence of a relationship
between Defendants Prasad and Tower Oaksaking the decision to have the surgery.

D. Defendant Prasad’s Financial Interest in Defendant Tower Oaks is of No
Import

Plaintiffs finally note thaDefendant Prasad is the sol@ner and Medical Director of
Defendant Tower Oaks. Accepting these facts astineg do not equate to agency. There is no
suggestion that Defendant TowerlkSas operated as Defendana®ad’s alter ego. The record
is clear that it is a distinctdal entity, which is oprated separately from Defendant Prasad’s
other medical practices. While Riéiffs correctly state that vicarious liability can be established

by way of a partnership or jdinenture, see Baltimore Police Dept. v Cherkes, 140 Md. App.

282, 780 A.2d 410 (2001), this record supports neitfigue record evidence is that Defendant
Tower Oaks treated Defendant Prasad as ampémdkent contractor for purposes of the minor
Plaintiff's surgery. The fact &t Defendant Prasad standtofit by way of his ownership in
whole or in part does not equate to agency.mdpractice is alleged against Defendant Tower
Oaks directly. On this record, the alleged “sins of the father,” (i.e. Defendant Prasad), are not

passed on to the son, (i.e. Defendant Tower Oaks).



[ll.  Conclusion
For the above-cited reasons, the CG&RANTS Defendantd¥otion for Summary

Judgment. The Court will &g&r a separate Order castent with this opinion.

Date: July 28, 2014 /s/
CharlesB. Day
UnitedStatedMagistrateJudge




