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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

SHAIDON BLAKE, *
Petitioner, *
V. * Civil Action No. PWG-13-1160
JOHN WOLF,et al, *
Respondents. *
*%k%
MEMORANDUM

After being sentenced to life in prisorr foonspiracy to commit murder, Shaidon Blake
filed a Petition for Writ of Habeas Corpus, EGIB. 1, claiming ineffective assistance of trial
court and appellate counsel,opecutorial misconduct and trigburt error. The Attorney
General of Maryland filed amitial response, ECNo. 17, and a supplemental response, ECF
No. 29, and Petitioner filed a reply to the imitresponse, ECF No. 20, and a reply to the
supplemental response, ECF No. 30. A imgais not necessary in this cas8eeRule 8(a),
Rules Governing Section 2254 Cases in the United States District QooetR. 105.6 (D. Md.
2014); see also Fisher v. Le@215 F. 3d 438, 455 (4th Cir. 2000) (petitioner not entitled to a
hearing under 28 U.S.C. § 2254(e)(2)). In light of that determination, Petitioner's pending
Motion for Appointment of CounsglECF No. 38) shall be deniedSeeRule 8(c),Rules
Governing Section 2254 Cases ire tbnited States District Courigequiring appointment of
counsel for qualifying petitioner #n evidentiary hearing is sahded). Because | find Blake’s
claims to be without merit, the Petition foVrit of Habeas Corpus shall be denied and a

Certificate of Appealability declined.
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Background

Facts Produced at Trial

Petitioner Shaidon Blake was indicted by argf jury for murder, conspiracy to commit
murder, and related offenses along with co-deémts Jermile Harvey and Janet Johnson. Blake
and his two co-defendants weaecused of the murder of Terrance Randolph, whose burnt body
was found in an alley of the 1900 block of Division Street in Baltimore on April 12, 2006.

Baltimore City Police Detective Darrell Merridiestified at trial that he had met with
Blake and Raymond Kelly a couple weeks befthre murder, on Matc 27, 2006, at Kelly’s
residence located at 1921 DivisiBtreet. Merrick testified overbjection regarding street gang
practices as well as the organizational stectof a gang known aselBloods. Specifically,
Merrick told the jury tlt there was an unauthorized splirdeoup of the Bloods established in
Baltimore, about which the California Bloods wenmehappy. He further stated that during his
meeting at 1921 Division Street, Blake admittedwses from California, was a member of the
Bloods, and had come to Baltimore to straighten out members who were “not representing the
Bloods the way they should b&During his meeting with Blak and Kelly, Merrick noticed a
samurai sword leaning against the wall ie tlving room. Apr. 42007 Ct. Tr. 10-132, Supp.
Resp. Ex. 11 (in court file).

Ronald Bolling, the Baltimore City policdfmer who first responded to the scene where
Randolph’s body was found, also testifiat trial. He responded the 1900 block of Division
Street after a report was calledthat a dead body had beeuid in the alley. Through Bolling,
pictures of the area where the body was foumdi & close-up picturef Randolph’s burnt body

were identified and introduced into evidence. Apr. 4, 2007 Ct. Tr. 135-49.

1 Merrick was accompanied at the meeting tiyther detective who didot testify at trial.
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Jiordanna Wagner, the victim's girlfnd, was called as a witness by the state and
initially refused to testify despite being gted immunity from prosecution by the State.
Specifically, the State proffered that followiWgagner’'s testimony the State would “nol-pros”
her charges of accessory after the fact. Apr2007 Ct. Tr. 158. When Wagner refused to
testify, the trial judgedund her to be in contempt of couahd a second Baltimore City Circuit
Court judge ordered that she badhia jail. After her attorney seired a grant of immunity from
the federal government, Wagner appeared as a&sgtwith an agreed-upon arrangement that her
attorney could sit nehy to advise her if any questions asked would implicate her Fifth
Amendment rights regarding other caseswbich she had not been granted immunhifypr. 3,
2007 Ct. Tr. 8 =12, Supp. Resp. Ex. 10 (in court file); Apr. 4, 2007 Ct. Tr. 151-53, 158-59.

When Wagner took the stand, she maintained that she could not remember the events
taking place the night Randolph was killedechuse she had been drinking and smoking
marijuana and one year had eda@. Additionally, she testified ah she could not identify any
person in the court room present on the nigdandolph was killed. Ap4, 2007 Ct. Tr. 162-66,
170-74.

The prosecution played part aftape-recorded statement that Wagner had provided to

Detectives Fata and Niedermeier of the Baltimore City Pdlkoe] Wagner reluctantly identified

% The trial judge reminded Wagner's counsel #t& had been grantedmplete immunity and
that the only time counsel's assistance wouldhbeded would be if something unanticipated
arose during her testimony. Apr. 4, 2007 Ct.IR9.

% Blake’s counsel raised objections to the adhility of the tapebecause Wagner had not
recanted, the statement was not under oatltonitained hearsay evidence regarding what
Wagner had heard on the street, and the detegivestioning her were nptresent for purposes
of cross-examination to establish if the statatrwas voluntary. The objections were overruled,
and the trial court told counsel that the detectoreshe tape could be called witnesses later so
that defense counsel could cross-examine thefhe judge further ruled that the hearsay
contained in the tape recorded statement wagdtje evidence” satisfying an exception to the
hearsay rule. Apr. 4, 2007 Ct. T77-83.



her own voice on the recordinigl. at 174—77. In her recorded statement, Wagner, also known
by the street name “Jade,” explained that on April 11, 2006, Rantdiahet Johnsohand
another person known as “Bang Gutlere present at the seewhen a man known as Danny
Boy, a member of a set of the Bloods called tiPiwvas stabbed on North Avenue for allegedly
snitching about a prior shootidgShe also told police that Blgkand Harvey were present but

did not actually stab Danny Boy; ratheohiison and Randolph btaed Danny Boy. Wagner
told police that, after the sthimg, she drove back to 1921 Division @&trevith Blake and
Johnson in her cousin’s car. mIph walked back to Division Street. Apr. 4, 2007 Ct. Tr.
186-98.

Once at Raymond Kelly’s house, Wagner|§KeBlake, Johnson, Harvey, Bang Out, and
Randolph smoked marijuana together. Wagner Bait Out was angry at Randolph regarding
drug money and Randolph’s failure to help B&hg when he was confronted by members of a
rival gang. The argument betweBiake, Bang Out and Randolglontinued in the basement.
Later, Bang Out came upstairs and summonedn&fa Johnson, and Harvey to the basement,
where Wagner said she witnessed Bang @ Johnson kicking and punching Randolph, but

Randolph did not fight back. Wagner saidttiBang Out told her and Johnson to go back

* Randolph was also known as “Sky” and “Sleepy.” Apr. 4, 2007 Ct. Tr. 192.

> Johnson is also known as “J” and “Lock andatld Wagner told police that Johnson is a
member of the BHB or Bountyuhter Bloods. Apr. 4, 2007 Ct. Tr. 194.

® The person known by the street name Bang Ostned prosecuted in thease against Blake,
Johnson, and Harvey. His true identity is never rekal the course of the trial, but at Blake’s
post-conviction hearing it is revealed that “Ba@ut”, whose real name is Nicholas Floyd, was
arrested, and later convicted, on different gkarof murder. Mar. 29, 2011 Hr'g Tr. 7, 72,
Supp. Resp. Ex. 19 (in court file).

" The prior shooting iseferred to in transcripts as the tBidy Jesus” killing. Apr. 4, 2007 Ct.
Tr. 217-18.

8 Blake is also known as “Don Papa.” Apr. 5, 2007 Ct. Tr. 230-33.
® Harvey is also known as “Smiley.”



upstairs where they stayed for “a little while” befddarvey joined them upstairs. Apr. 4, 2007
Ct. Tr. 198-201.
Wagner, Johnson, and Harvey were then tolgo back into the basement. Wagner said
Bang Out had gotten duct tape from upstairsoate point and used it to tape Randolph’s arms
down. She stated that Randolph offered no resistance to being bounkendtict tape and was
still talking to them. At this point, Wagneriddhat Blake was simply watching what was going
on, but she could not remember if he sanything. After tapindRandolph, Bang Out handed
Harvey a box cutter, which he used to cun&aph’s head and neck. According to Wagner,
Bang Out also had an issue with Harvey and handed him the box cutter to “prove himself.”
Wagner told police that Randolph was still alivehas time and that Bang Out and Johnson also
cut Randolph on his head. Wagner stated thaneatpoint, Blake wenipstairs to get Raymond
Kelly and brought him down to the basemenshow him what was happening, but Kelly left
shortly after he saw what waoing on. Apr. 4, 2007 Ct. Tr. 201-04.
Wagner’s statement continued as follows:

At some point, | can’t remember exactihere he (sic) caemfrom, [Harvey]

had a sword and he went up to, to §feandolph] as they, in his side with a

sword. It didn’t, it didn't go through . . they like pokin’ him. Then

[Randolph] had, already had cuts ois head from, from the other little box

cutter thing and [Harvey] ghdestroy and he put it, he put it to [Randolph’s]

back and he basically like pushed it itis neck or whatever. Bang Out came

over as well and he, he kicked tmsvord to make it go deeper into

[Randolph’s] neck. At this point, fdolph] . . . well, I thought, | thought

[Randolph] was dead ‘cause like whbée pushed on it with the sword or

whatever, he was, he was kickin’ or wéadr, kickin® his legs. And after that,

| do know that [Johnson] (unintelligiblgirandolph] like ‘causeshe had it, she

was playin’ with it in, in his neck.
Id. at 204-05.

Wagner told police that while the sword wadandolph’s neck he continued to kick and

make noises, but when it was removed thereamasle in his neck and he stopped moving. She



said that after that, they left himoale and began smoking more marijuaidé.at 205-06. She
said Bang Out continued to poke Randolph wite sword, but Randolph did not move and
everyone assumed he was dead and they kefbélsement. She said that “everyone” included
Johnson, Blake, Harvey, Bang Out, and hersdlfat 206. According to Wagner, Blake and
Bang Out were in the basement while she wastairs with Harvey and Johnson; Blake and
Bang Out told them not to leave the house. A short time later, Blake came upstairs and asked
Johnson to go outside and stanthattop of the street to see if she cosge anyone and Wagner
guessed they were cleaning up and wantechdawe Randolph’s body out of the houskl. at
208. She claimed she went outstdesit in her car, where sheaited. She said she overheard
Blake and Harvey saying that the body was noved properly becausewtas still in the back
alley. Id. at 209. Wagner insisted that she dad know who moved the body because she was
not present when it was moveldl.

During her taped statement to the police gi& verified photographic arrays used when
she identified Johnson, Harvey and Blake, amothgrs. Wagner stated that no one present in
the basement tried to help mBolph, nor did they suggest thifie assault on him stop. She
claimed she did not attempt to hdlpn because she was afraid stwuld be killed too. Apr. 4,
2007 Ct. Tr. 222-23. Additionally, Wagner stated that Bang Out and Johnson knew where her
mother lived.1d. at 223-24.

After the tape-recorded stament was played for the jury, Blake’s counsel moved for a
mistrial because of numerous instances of “dedtdarsay and triple hesarg” contained within
the statementld. at 227-29. Specifically, defense counselk issue with Wagner’'s statement
that Danny Boy had been attacked becaustshiéched” about the shooting of a man named

Jesus.ld. at 231. When the detectives asked Wagner to clarify that statement, she admitted that



it “was the word . . . on the streetd. The trial court denied thmotion for mistrial on the basis
that the hearsay would be substantiated bytithe all of the witnesses had testifidd. at 228—
31.

In response to questions from the couvagner claimed she did not recall making the
statement to police, which hadsjibeen played for the jury. She further claimed she was “very
much threatened by the policeidathat during the tape-recordedtsinent she felt threatened by
the officers “in an indirect way.” Apr. 4, 200Ct. Tr. 232 —33. She explained that police
threatened to send her to jail and that theyewging to question her rieer and throw her in
jail too. Id. at 233-34. On cross-exaration by Blake’s counsel, Wagner again claimed she did
not recognize Blake as the man known as Don Rdyeaname Blake testified he used, Apr. 5,
2007 Ct. Tr. 230-33) who was in the basement where Randolph was kdlled.234-35.

During further cross-examination of Wagrey counsel for Harvey, it was developed
that she had been arrested, or told she was amdest, on the night shprovided the statement
to detectives and that she was held for almost three hours before the recorded statement began.
Apr. 4, 2007 Ct. Tr. 236—39. Wagner claimed she bing interrogated the entire time she was
in custody, her mother did not know she was there, and she was not permitted to call her mother
until after she provided éhrecorded statementld. at 239-47. Additionally, Wagner was
guestioned about the grant of immunity she wasmgiand how she had been told that she would
be prosecuted as an accessory afterféict in the context of this cadd. at 247-51. Wagner
also claimed she would not testdg to the statements madehe recording, because she did not
want to be guilty of perjury as those statetsemere not true and were made under durlebsat

252-55.



Detective David Bower, who was assignedie Mobile Crime Unit at the time of the
offense, was called as a witness by the stAm. 4, 2007 Ct. Tr. 266. Bower was the crime lab
technician assigned when a warrant to sed@®l1 Division Street was executed. He is the
technician who recovered a knife found stuck tht® basement steps at the house; it was offered
into evidence without objectionld. at 268. In addition, Bower recovered five red bandannas,
three black bandannas, two pieces of duct tapd,something that appeared to be h&dr. A
picture that Bower had taken tife front room of the house, where the items were found, was
introduced into evidence withowobjection. Bed sheets and a quitter identifiel as matching
the pattern of the sheets found wrapped arouaditiim’s body, were recovered from the house
and introduce through Bower’s testimonid. at 268—-75. Although Boweestified that what
looked like a fingerprint in drek blood was found on a column, égplained he was not a latent
print expert and did not process it for purposes of possible identification. Rather, the column
was cut and removed from the house for purpasgwocessing by the ewdce control unit.
Bower admitted, however, that he was the ombhhician on site deciding whether there were
latent prints on surfaces to be processed.at 277—79. On cross-examination, Bower admitted
that he did not make a request to have khde recovered from #n stairs processed for
fingerprints. Id. at 281-83.

Raymond Kelly, the owner of 1921 Divisionr&tt, testified that Blake, who is his
cousin, arrived unexpectedly at his howseNovember 5, 2005. Apr. 5, 2007 Ct. Tr. 12-15,
Supp. Resp. Ex. 12 (in court file He claimed he did not know why Blake had come to
Baltimore, but that Kelly arranged a meetingh& house between Baltimore City police and
Blake near the end of March 2006. at 15-17. He explained that Blake wanted the meeting

because the police were coming down hard on the gangs, Blake intended to set up an annual



meeting, and he wanted to tétle police that they were trying exert control over what was
going on in Baltimoreld. at 18. Kelly maintained that tlenly reason he was at the meeting
was that it took place at his houdd. at 17.

Kelly testified that on the night of April 11, 2006, he arrived home at approximately 9:30
or 10:00 at night to find sexa people there, including hgodson Jermile Harvey, who had
been living at his house for a couple of months. Apr. 5, 2007 Ct. Tr. 19-20. Also present,
according to Kelly, were Janet Johnson, Bang Qwt,ahers whom he did not identify by name.
Kelly recalled smoking pot and drinking fa couple of hours before going to bed. At
approximately 3:00 in the morning he was awacehy Bang Out, who told Kelly to come down
to the basement and to hurryd. at 22. When he arrived in the basement Kelly said that
Johnson, Harvey, Blake and Wagner wpresent along with Bang Outld. at 22-23. He
testified that there was a man in the basemaqied up” who had not been in the house prior to
Kelly going to bed. Id. at 23. Kelly statedhat Randolph was tapedrass the chest and his
hands were taped behind him and to his sidés. He claimed that when he saw this he told
Blake to get “this outta here.Ild. at 24. Kelly further claimed hdid not want to know what was
going on, but when he said he wanted evengiluut of the house Bang Out addressed Randolph
telling him they were jusplaying and would let him go.ld. At that point, Kelly said he
observed Blake “nudge” Randolph with a sledge hammer when Randolph nmdvd€elly said
he went back upstairs after telling Blake to get everything out of his house. Kelly further
testified that a couple of hourdda, Blake came to his room, apglzed, and told him things got
out of control, but that evellying was taken out of the houdel. at 26.

Following his encounter with Blake, Kelly egihed he left his house at 7 a.m. to go to

work as a contractor at a church down street. Apr. 5, 2007 Ct. Tr. 26-27. The following



Sunday, police officers came to Kelly’s house arukéd in the door, shouting “police warrant.”
Id. at 28. Kelly was placed in handcuffs andswaken to the Homicide Unit for questioning,
where Kelly denied knowing anything about whad occurred. He returned home after being
guestioned for a few hourdd. at 28-31. Kelly was later arredtand charged as an accessory
after the fact in the murder of Terrence Randolfth.at 31. After his arrest, Kelly told police
everything he witnessed on theght Randolph was murdered and identified Blake in a
photographic line-up.ld. at 31-34. Kelly wra@ a statement on the baok the photo array
which he read into the record:

When | came into the basement, [Blakads standin’ by ta dryer holdin’ a

sledgehammer. | immediately told him get this outta my house, at which

time he tried to convince meat he could bury #hguy in the basement. |

refused and told him to make this right. When | was goin’ back upstairs,

[Blake] pushed the victim againgte wall with the sledgehammer.
Id. at 35. Kelly explained th&te had recently purchased a niemnace and the old furnace had
left a hole in the floor and that he assunidake was simply attempting to scare Randolph by
making the statement about burying himthe hole in the basement flootd. at 36. Kelly
maintained that Randolph was still alive at the time this conversation took pdace.

During his direct testimony, Kelly confirmed tad signed a plea agreement with the

State ten days after he had beeleased from Baltimore City lawhere he had been confined
from June 15 to October 15, 2006. Apr. 5, 2007 Ct. Tr. 48-53. The terms of the agreement
required Kelly to testify to everything he samd, in exchange for his testimony, he would
receive three years of probation with a five year suspended sentiehad. 53. Kelly further
testified that the Samurai sword had been ahbise, and maintainedathhe had told everyone

he was not allowing gang activity at his houspragimately two weeks prior to the murddd.

at 60. He testified he did not knamho brought the sword to his houdd. at 61.
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On cross-examination by counsel for Blake, Kelly admitted he had in the past been
convicted of possession ¢feroin and that héad a drug addiction.ld. at 66-67. Kelly’'s
credibility was challenged regiing his failure to intervem on behalf of Randolph and his
seemingly apathetic attitude about someone dying in his hédisat 68—73. Cross-examination
of Kelly also revealed he had been incarcergtéal to agreeing to cooperate with the police in
this case and was releasednadiately upon his agreemenkd. at 90-92. On redirect, Kelly
testified he was not happy about testifying agaihis godson (Harvey), sicousin (Blake) or
Johnson.ld. at 113.

John French of the Baltimore City Polid@epartment’s Mobile Unit of the Crime
Laboratory testified regarding hi@rticipation in the execution tiie search and seizure warrant
for 1921 Division Street. Apr. 5, 2007 Ct. Tr. 118-19. stided that his pogssing of the crime
scene was limited to the basement of the holdeat 119. Photographskin of the basement,
depicting three bleachottles and one gasoline can, wen&oduced into evidence through
French. Id. at 119-24. After the photographs wenéroduced, French @htified a sealed
evidence bag which contained the bleach bstind gasoline can found in the baseméhtat
125. The evidence bag, as wellths photographs, were enteratb evidence without objection
from the defenseld.

Also introduced through French were photographthe water heater, washer, and dryer,
where blood evidence was believed to be foultd.at 126—-27. The presence of blood on the
dryer and a hutch was confirmed by a preptive test using a chemical known as

Leucomalachité® Id. at 130-31. French next performed a luminol*tesh two hot water

9" The test involves swabbing anea suspected for the present®lood. A positive reaction
causes the swab to change to ad{geen color. Apr. 5, 2007 Ct. Tr. 129.
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heaters, the dryer, the washing machine, ftbat of the hutch, and the south wall of the
basement next to the dryeid. at 133—-34. The luminol showed the presence of blood on all of
the areas testedld. at 135-40. On cross-examination, itsn@stablished that no fingerprint
evidence had been collected because the crime had occurred a monthldadiet40-45.

Detective Anthony Fata, who worked inethBaltimore City Police Department’s
Homicide section, testified regarding his investigation in the case, which started when he was
called to the scene whettee body was discoveredd. at 149-50. Fata also was present for the
execution of a search warrant for the resigenn Division Street and confirmed that police
recovered from the house duct tape, eight bandaramal a cell phone bill. Police also removed
a portion of a pillar in the frombom that was believed to hakiody prints on it. Fata further
stated that blood swabs were taken from the kitchen. An “exacto” knife, found sticking into the
framing of the steps going to the first floor, sveecovered and a portion of the rear basement
door was cut out and removed. Apr. 5, 2007 Ct. Tr. 163-64.

Wagner was interviewed by Fata at the hoda unit when Wagner’s mother brought her
in to the station. Fata testifiehat while Wagner’s mother wasthe police station, she was not
in the room where Wagner was questioned bycpoliFata explained Wagner’s rights to Wagner
and testified that he did not threather in any manner. Fata sththat, after talking to Wagner,
Janet Johnson was brougint for questioning.ld. at 164-76. A tape-recording of Fata’s
interview of Blake in Las Vegas, Nada, was then played for the jury.

Blake was interviewed on Mal9, 2006, in the Clark County Detention Center, where
Blake was being held by Nevada police. rAp, 2007 Ct. Tr. 177. Blake, who was using the

name Shamvoy Smith at the time of his arrest in Nevada, waiveMirasda rights and

1 Luminol is a chemical sprayed directly on the object and a positive reaction causes the

residual blood to glow in the darkd. at 132.
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explained when he was arrested that he wals agsociates from a gang intervention program
with whom he shared a hotel roortal. at 180-81. Blake admitted he was in Baltimore and that
he stayed at Kelly’s housst 1921 Division Streetld. at 192-93. He wendn to explain that
none of the Bloods in Baltimore were legitimatehe eyes of the California Bloods and the he
“earned his way in” to the Blooddd. at 194-202. Blake admitté&knowing Jada and someone
named “Bang Out” but deniekhowing his real nameld. at 198, 203. Blakrelated that he
was present in the area when “Danny Boy” was stabbed and had riddecamwith Jada to
North Avenue where the stabbiogcurred. In additin, he said Harvey was present and, after
identifying a picture of Terrence Rawiph, confirmed he was also presddt.at 206—-10. Blake
said that when things “sparked off,” everydeé in Jada’s car and went to Kelly’'s house on
Division Street.Id. at 210. Blake claimed he remairtbéére for approximately fifteen minutes,
left to retrieve his gun, and did not returid. at 214-15. He further nmaained he was not
present for and did not participate in the naurdf Randolph. When asked why he was sitting
on the front porch of 1921 Divisn Street on the day the bodysmMaund, Blake claimed he had
received a package containing heroi. at 221-25. During the cae of their conversation
with Blake, Fata and Detective Joffeadvised him that he was bgicharged with first degree
murder in Maryland and asked him about conwitd he had in California for robbery and in
Florida for drug offensesld. at 225-30.  Blake also admitted to using the names Shaidon
Blake, DeMarvin Smith, and Don Paplal. at 230-33.

On June 2, 2006, following Blake's interwiein Las Vegas, he was extradited to
Baltimore, Maryland by the fugitive unit of the Baltimore City Police Department. Apr. 10,

2007 Ct. Tr. 61, Supp. Resp. Ex. 13 (in court file). Blake was interviewed again in Baltimore on

12 Jones was never called awigness during the trial.
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June 5, 2006, by Fata. After Blake waived Misanda rights, Fata spoke with him regarding
follow-up questions that were raised between the time of the Las Vegas interview and his
extradition to Baltimore.ld. at 62—65. The recorded intervievas played for the jury. During

the interview, Blake insisted that his atrevas unfounded and that there was no physical
evidence tying him to the crime. He explainedrata that his trip to Las Vegas was for the
purpose of seeing his three kidde maintained that the ontgason he knew Randolph had been
killed is that others had told him about it, buatthe was not presenttine house on the night he
was killed. He maintained that Kelly told hiRandolph was “DP’d,” or disciplined, the night he
was murdered. When pressed on what spelijffi@lake knew about the murder, he said he
assumed Randolph had been shot. Blake furtt@med that once he found out about the
murder, he decided to get as far away as passibtl that he needed to transport heroin back
“‘home.” Blake explained that the biggest heroin market he had was in Baltimore on
Pennsylvania Avenue and that a murder would hig business, so he was not interested in
participating in such a crime. Apr. 10, 2007 Ct. Tr. 61-111.

After the second interview with Blake, affort to locate Raymond Kelly was undertaken
and he was found on June 15, 26D6At that time, Kelly identified the people who were
involved in Randolph’s murder through a pbgriaphic array. Apr. 10, 2007 Ct. Tr. 112.
Harvey, who was identified by the street naBmiley, which was tattooed across his neck, was
picked up by the police follwing Kelly’s identification.Id. at 113. In addition, Fata testified
about Wagner's interview, during which she itiieed Blake as one ofhe people involved in

Randolph’s murdeid. at 114-19.

¥ Fata explained during cross-examination thathad Kelly located because he feared for
Kelly’s life. Apr. 10, 2007 Ct. Tr. 142-44.

14



Detective Fata was also cross-examiadut the conditions under which Wagner was
guestioned; the size of the room where she lvedd; and whether her mother was permitted to
accompany her. Wagner was held in thermogation room for over two hours, during which
nothing was recorded because Wagner was sisifilgg there in the mmm without responding
to anything said to her andahher mother was not theredause he felt her mother would
coddle her. Apr. 10, 2007 Ct. Tr. 162—78. Fatm alas asked by counsel for Jermile Harvey
why DNA samples were taken from Harvey days betoal and eleven mom$ after his arrest.

Id. at 189-94. Counsel made the point that if those DNA results exonerated the defendants, the
results would not be available to the juiyl. at 192.

The final witness called by the state wadiddah Ali, M.D., the Assistant Medical
Examiner for the State of Maryland. A@O, 2007 Ct. Tr. 209-26. Dr. Ali performed the
autopsy on Randolph on April 13, 20081. at 211. He testified & Randolph suffered thirty-
seven cutting and slashing wounds to the scalp, feeg], neck and chest, as well as two stab
wounds to the front of the rigside of his neck and one tioe left side of his neckld. at 212—

13. He further testified that there was eviderof blunt force trauma because his nose was
broken, the upper lip was torn, and multiple upper teeth were brétteat 213. There was also
evidence of asphyxia, or pressure being applied to the nieck.Dr. Ali further testified that
there was evidence that Randolphyrhave attempted tomeve the duct tapieom his hands, as
two of his fingernails were brokerd. at 214. He explained thtte stab wounds to Randolph’s
neck injured the jugular veimd that at the time his body wag sa fire, he was already dead,
as evidenced by the lack of soot or carbon monoxide in Randolph’s airvdayd.218-19, 223.

Defense counsel for Janet Johnson asked thecoodg-examination questions of Dr. Ali, which

15



elicited an admission that no DNi&sts were done of RandolpHiagernail clippings despite
evidence some wounds to his fingerseged to be defensive in natutd. at 226—-28.

As to the charges against Blake, the jutyimeed a verdict of not guilty on first degree
murder; guilty as to second degree murder; guaittyconspiracy to murder; and not guilty on the
weapons charges. Apr. 13, 2007 Tt. 8-9, Supp. Resp. Ex. 16 (iout file). As to his co-
defendants, the jury found Johnsarddarvey guilty on all chargedd. at 10-13. The jury was
polled and each juror ofirmed the verdictdd. at 13—-14. Blake was sentenced to life in prison
for conspiracy to commit murdét. May 30, 2007 Ct. Tr., Supp. Resp. Ex. 17 (in court file).

State Court Review

On direct appeal to the Maryland CourtSdecial Appeals, Blake raised two claims:
Did the trial court err in admitting [Blake’s] statements when the State, at the
suppression hearing, did nstistain its “heavy burd@é of showing both the
advisement and waiver of [Blake'B]iranda rights?
Did the trial court err in admitting the tape-recorded statement of Jiordanna
Wagner without first making a “preliminafinding” that “her lack of memory
of the events in question wast actual but a contrivance?”
Blake v. MarylandNo. 989, slip op. at 2 (Md. Ct. Spec. App. Mar. 19, 2009), Resp. Ex. 2, ECF
No. 17-2. Blake’s convictions we affirmed in an unreported opinion issued by the Court of
Special Appeals on March 18, 2008d. Blake’s Petition for Writ ofCertiorari, Resp. Ex. 3,
ECF No. 17-3, was denied by the Court ofp&pls on June 19, 2009, Re&x. 4, ECF No. 17-
4. Blake did not seek further reviewtiwthe United States Supreme Court.
On July 21, 2009, Blake filed a petition for pasnviction relief in the Circuit Court for
Baltimore City. See Blake v. MarylandNo. 106177028-29, slip op. at 1-2 (Md. Cir. Ct. Balt.

City Aug. 8, 2011) (“Cir. Ct. Mem. Op. & Ord®, Resp. Ex. 5, ECF No. 17-5; Mar. 29, 2011

14 Blake’s second degree murder cation merged with the conspiracy count.
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Hr'g Tr., Supp. Resp. Ex. 19 (imoart file). In his self-reprgented petition which was later
amended by counsel, Blake raised tHeWing grounds for post-conviction relief:

(A) ineffective assistance of trial counsel:
(1) failure to object to a voir dire methodathdeprived him of a fair and impartial
jury;
(2) eliciting and failing to object to admission of “other crimes” evidence and
prejudicial hearsay,
(3) failure to object to the State’s statmhin closing argument implying the defense
had to prove certain facts;
(4) failure to object to the inconsistenérdict finding Blake not guilty of first
degree murder, but guilty of cgrgcy to commit murder; and
(5) the cumulative effct of these errors.

(B) appellate counsel was ineffective for fagjito raise meritorious issues on appeal;
(C) the trial court violated his constiional rights by admitting hearsay;
(D) the trial court abuesd its discretion by

(1) coercing a witness to testify,

(2) asking excessive questions,

(3) improperly instrating the jury,

(4) admitting inadmissible evidence over objection,

(5) improperly entering a replacement tape into evidence, and

(6) denying the motions for severance;
(E) the State committed misconduct by

(1) improperly withholding exculpatory evidence,

(2) coercing the testimony of Jiordanna Wagner,

(3) knowingly using false testimony, and

(4) making an improper burden shifting closing argument; and
(F) the evidence was insufficieto sustain the conviction.
Supp. Resp. Exs. 20-22 (in court file).

In a memorandum opinion and order filedghdist 8, 2011, which is discussed more fully

below, the state court denigubst-conviction relief. Cir. CtMem. Op. & Order 28. Blake
appealed the denial of post-cortiea relief to the Maryland Coudf Special Appeals. App. for

Leave to Appeal, Resp. Ex. 6, ECF No. 17-6. Hygliaation for leave to appeal was denied in
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an unreported opinion dated December 19, 20M&ndate, Resp. Ex. 7, ECF No. 17-7. The

court’s mandate issued on January 22, 20d3.

Claims Raised in this Court

Blake raises the following clainfer this Court’s consideration:

A.

Mem

The prosecution failed to disclose DNA refsoknife evidence, and the name of an
alternative suspect in the case;

Violation of rights to due process and elgquatection through the admission of hearsay
and other crimes evidence;

. Trial counsel rendered ineffisee assistance by (1) failing tibject to admission of DNA

evidence, (2) eliciting and ifang to object to admission dbther crimes” evidence and
prejudicial hearsay, (3) failg to object to the citamstances surrounding Wagner’s
testimony, (4) failing to object to “3 largedwn paper bags” being displayed before the
jury and the use of co-defendants to corrab®each other, (providing a prejudicial
statement to the media, and (6) failingctmsult with him adequately and prepare an
adequate defense;

. Appellate counsel was ineffective for raisiingolous issues and noaising meritorious

issues;

The State made improper closing argun®n(l) shifting the burden of proof and (2)
providing misleading and false argument;

The trial court (1) gave improper jury insttions on “mere presence” and (2) improperly
admitted Wagner’s pretrial statement;

. The evidence was insufficient soistain his convictions; and

The State tampered with witnesses.

. in Supp. of Pet. 1-7, ECF No. 1-1.

Exhaustion

A petitioner must exhaust all of his state reime before seeking deral habeas relief.

See Rose v. Lund¢55 U.S. 509, 515 (1982). Therefore,entfiling a federal habeas corpus

application under 28 U.S.C. § 2254, a petitioner naimsiw that all of his claims have been

presented to the state court28 U.S.C. § 2254(b) and (Qee alsdPreiser v. Rodriguez411
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U.S. 475, 491 (1973). This exhaustion requiremesaisfied by seeking veew of the claim in

the highest state court withrisdiction to consider it.See Ex parte Hawk&21 U.S. 114, 116—

17 (1944).For a person convicted of a criminal offense in Maryland this may be accomplished
either on direct appeal or post-conviction proceedings.

To exhaust a claim on direct appeal in non-cap#asks, it must be raised in an appeal, if
one is permitted, to the Marylar@ourt of Special Appeals andetin to the Maryland Court of
Appeals by way of a petition for writ of certioraltkeeMd. Code Ann., Cts. & Jud. Proc. 88 12-
201 and 12-301. If an appeal of right is not pgéed, as in cases where a guilty plea is entered,
exhaustion can be accomplished fidljng an application for leave to appeal to the Court of
Special Appeals. Cts. & Jud. Proc. § 12-302(#)the Court of Special Appeals denies the
application, there is no further review available and the claim is exhausteds 12-202.
However, if the application is granted butfiet on the merits of tb claim is denied, the
petitioner must file a petiin for writ of certiorari tdahe Court of AppealsSee Williams v. State
438 A.2d 1301, 1305 (Md. 1981).

To exhaust a claim through post-convictiongaedings, it must be raised in a petition
filed in the Circuit Court and then in an apptioa for leave to appeal to the Court of Special
Appeals. Md. Code Ann., Crim. Proc. 8§ 7-10%. the Court of SpeciaAppeals denies the
application, there is no furtherview available and the claim is exhausted. Cts. & Jud. Proc.
§ 12-202. However, if the applidan is granted but relief on the nits of the claim is denied,
the petitioner must file a petition for writ oértiorari to theCourt of Appeals.See Williams438
A.2d at 1305.

In their initial response to the Blake’s Rietn for Writ of Habeas Corpus filed pursuant

to 28 U.S.C. § 2254, Respondents asserted thatchentladed “at least five” claims that were
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not yet exhausted, requiring dissal of the entire Petition if Btoner did not waive review of

the unexhausted claims. Resp. 1, 13. Petitionsrpasavided an opportunity to either withdraw

the entire petition or waive review of the unexhausted claims. Order, ECF No. 18. Petitioner
indicated that while he did nbelieve the five specified claims were not properly exhausted, he
would nevertheless waive review of “any igsthat this Courtdund to be unexhaustéd.Resp.

to Ct. Order 1, ECF No. 21. Respondents werectid to file an Answer addressing the merits

of Petitioner’s claims, together with a complete rdoof the proceedings in state court. Order,
ECF No. 22.

Blake did not raise the followg claims in state court:

(1)  Trial counsel was ineffective for (a)iliag to object to“DNA evidence being
presented that [he] did not have access t9,fdlling to object td*3 large brown paper
bags” being displayed before the jury; (c) making a prejudicial statement to the media

that he “did not believe” Blake, allegediydicating a lack of zealous representation of

> Although Respondents only specifically identifiedefiunexhausted claims, they argued that
“Blake’s underlying petition raiseat leastfive claims that were not pursued by him in state
court” in their initial responseResp. 14-15 (emphasis added), and later identified other claims
that were “not pursued by Blake all appropriate statcourts,” Supp. Resp. 27, or “to the extent

raised in state court, . .. unsubstantiated/@a waived,” Supp. Resp. 36, putting Petitioner on
notice of the extent of their waiver argume8ee alspe.g, Supp. Resp. 19 (arguing that
allegation that “[rlequested DNA records wenathheld ... is waied”). Moreover, after

insisting that “[e]vidence for all 5 issues the stalaims to not be exhausted has been presented
in petitioners response to respondents claims,” Blake then waived revieanypisSue this
Honorable Court deem[s] to be not fully exhiaals” Resp. to Ct. Order 1 (emphasis added).
Respondents’ assertion that “Bé&ahas indicated that he was all unexhausted clainather

than his claim that the State tampered with witnessegpp. Resp. 13 (emphasis added), is
incorrect, as Blake speaifilly waived that claimseeResp. to Ct. Order 2-3.
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Blake at trial*® and (d) inadequately preparing foial by meeting with him only twice

prior to trial, for a total oapproximately twenty minutes, Mem. in Supp. of Pet. 3—4, and
(2) The trial court erred in admitting thestenony of Blake’s co-defendants Wagner
and Kelly without corroborationand in instructing the juryhat “other evidence is
needed to show that the defendant comuhitke crime, was with others who committed
the crime at the time and place crime waseutted,” which, in Blake’s view, confused

the jury, blurred the line regarding “mere presence,” and made it impossible for the jury

to make a correct analysis of the faadsat 4—6.

SeeApp. for Leave to Appeal; Cir. Ct. Mem. Op.@rder. These claims, therefore, are waived
as unexhaustedSee Ex parte Hawk&21 U.S. at 116-17; Resp.@b. Order 1 (waiving review

of any claims that this Coufihds unexhausted).

Blake asserts that he raised his claim regarthe display of the paper bags in his “leave
to appeal.” Pet.’s Reply to Be. 3. But, review of the Apgiation for Leave to Appeal reveals
that he did not.SeeApp. for Leave to Appeal. And, even if he had raised the claim regarding
the jury instructions in posteaviction proceedings, it would haw®en rejected as waived for
failure to raise it on direct appeakeCrim. Proc. 8 7-106(b)(1)(i)§j3amounting to a procedural

default, or bar to the claim, furposes of federal habeas reviewSee Breard v. Prueti34

% The post-conviction court did, however, makeal that counsel’s stegy at trial was to
convince the jury that Blake’'sagements to police regardingshimportance in the gang were
exaggerations. Thus, to the extent the claaas raised, but not adssed, the post-conviction
court did not err in finding thatounsel was not ineffective foheosing one strategy in lieu of
anothersee Wilson v. United Statedo. PIM-12-1136, 2014 WL 12924, at *3 (D. Md. Mar.
27, 2014), and there is no basis for relief stateee28 U.S.C. § 2254(d)(1).

7 Certainly, even if a procedurdéfault has occurred, a federalict may address the merits of a
state prisoner’s habeas clainthe petitioner shows (1) both cause the default and prejudice
that would result from failing to consider the akaon the merits, or (2) that failure to consider
the claim on the merits would result in a miscamiag justice, i.e., theonviction of one who is
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F.3d 615, 619 (4th Cir. 1998) (“A procedural default occurs when a habeas petitioner fails to
exhaust available state remedesd ‘the court to which thpetitioner would be required to
present his claims in order to meet théaustion requirement would now find the claims
procedurally barred.” (quotingColeman v. Thompsprb01 U.S. 722, 735 n.1 (1991))).
Therefore, neither argument alters nonclusion that Blake waived these clairBge Ex parte

Hawke 321 U.S. at 116-17.

Stay and Abeyance

Following his waiver of review of “anissue” this Court found unexhausted, Petitioner
filed a Motion to Supplement seeking stay andyance. Mot. to Supp., ECF No. 23. Petitioner
asserted that new evidence regarding theioahprosecution of one of the detectitfésvolved
in Petitioner's case entitled him to stagdaabeyance on the unexhausted claim of witness
tampering. Id. This Court granted Petitioner's Mot to Supplement tdhe extent that
Respondents should address the merits of his assertion that he is entitled to stay and abeyance for
the witness tampering claim. ECF No. 24.

The claim he raised was that DetectivéaFaas found guilty of engaging in worker’s
compensation fraud when he self-inflicted a gunstmind and claimed he had been shot in the
line of duty. Mot. to Supp. 1-2. Blake adsethat this conducimpacts on his criminal
conviction because Fata is now established @ tishonest person who likely lied in the context

of testifying in Blake’s trial.ld. at 2. To the extent the “evidee” pertaining to Detective Fata’s

actually innocentSee Murray v. Carrierd77 U.S. 478, 495-96 (1986)Cause” consists of
“some objective factor external to the deferjeat] impeded counsel’sfforts’ to raise the
claim in state court at the appropriate tim&teard 134 F.3d at 620 (quotirigurray, 477 U.S.
at 488). Blake has not shown cause or establibiseactual innocencend therefore this Court
may not reach the merits of this claiBee Murray477 U.S. at 495-96.

18 According to a newspaper article submitted by Petitioner, Fata shot himself in the leg in order
to fraudulently claim worker's compensationdaprovided a false statement alleging he had
exchanged gunfire with an armed blawkn. Mot to Supp. Ex. AA, ECF No. 23-1.
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conviction is newly discovered, this Court will puese for purposes of this analysis that Blake
was diligent in discovering the existence of that evidence.

Stay and abeyance is not permitted where the claim sought to be presented to the state
court is without meritSeeRhines v. Webeb44 U.S. 269, 277 (2005hé district court would
err if it allowed stay and abagice where the claim is plainly meritless). The claim regarding
Detective Fata’s criminal comstion is one that isunlikely to warrant relief under existing
Maryland law. In order to merit a new trial, newly discovered evidence must be evidence that,
had it been available at trial, likelwould have resulted in an acquittalSee Campbell v.
Maryland 821 A.2d 1, 18 (Md. 2003). “[E]vidence ah has value only for purposes of
testimonial impeachment does not qualify asewly discovered evidence' within the
contemplation of the law governing motions for a new trizh¢kson v. Stat&884 A.2d 694, 703
(Md. 2005); see also United States v. Robins627 F.3d 941, 948 (4th Cir. 2010) (newly
discovered impeachment evidence does not warrant a new trial). The information presented by
Blake about Detective Fata’s fraud charges isegathment evidence that could have been used
to challenge his credibility, but would not haestablished Blake’s innocence. Blake is not
entitled to stay and abeyance, and this cl@mvaived along with other unexhausted claims

raised.SeeRhines 544 U.S. at 277)Jackson884 A.2d at 703.

Standard of Review

An application for writ of habeas corpusay be granted only for violations of the
Constitution or laws of the United States. 28 0.8 2254(a). The federal habeas statute at 28
U.S.C. § 2254 sets forth a “highly deferenstdndard for evaluating state-court rulingsridh
v. Murphy 521 U.S. 320, 333 n.7 (199%¢e also Bell v. Coné43 U.S. 447 (2005). The

standard is “difficult to meet,and requires courts to give statmdrt decisions the benefit of the
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doubt.Cullen v. Pinholster563 U.S. 170, ---, 131 S. Ct. 88 1398 (2011) (internal quotation
marks and citations omittedge also White v Woodaik- U.S. ---, ---, 134 S. Ct. 1697, 1702
(2014) (quotingHarrington v. Richter562 U.S. 86, 103 (2011)) (state prisoner must show state
court ruling on claim presented in federal court ¥&mslacking in justification that there was an
error well understood and comprehended istang law beyond any possibility for fair minded
disagreement”).

A federal court may not grant a writ of fes corpus unless the state’s adjudication on
the merits: 1) “resulted in a decision thatsweontrary to, or involved an unreasonable
application of, clearly established federal las,determined by the Supreme Court of the United
States”; or 2) “resulted in a decision that wased on an unreasonable determination of the facts
in light of the evidence presented in the Statert proceeding.” 28 U.S.C. § 2254(d). A state
adjudication is contrary to clearly estabbsl federal law under 8§ 2254(d)(1) where the state
court 1) “arrives at a conclusion opposite to tleaiched by [the Supreme] Court on a question of
law,” or 2) “confronts facts thare materially indistinguishadlfrom a relevant Supreme Court
precedent and arrives at a result opposite to [the Supreme Cu\itligms v. Tayloy 529 U.S.
362, 405 (2000).

Under the “unreasonable application” analysis of 8§ 2254(d)(1), “[a] state court’s
determination that a claim lackaerit precludes federal habegdief so long as ‘fairminded
jurists could disagree’ on the corteess of the state court’'s decisiohlarrington, 562 U.S. at
101 (quotingYarborough v. Alvarado541 U.S. 652, 664 (2004)). Thus, “anreasonable
application of federal law is different from arcorrectapplication of federal law.Id.

Further under § 2254(d)(2), “state-court factual deterngition is not unreasonable

merely because the federal habeaart would have reached &fdrent conclusion in the first
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instance.”Wood v. Allen558 U.S. 290, 301 (2010). “[E]ven if reasonable minds reviewing the
record might disagree about the finding in diees” a federal habeas court may not conclude
that the state court decision was based onrarasonable determination of the fadds.“[A]
federal habeas court may not issue the writ Binlgecause [it] concludes in its independent
judgment that the relevant stateurt decision applied estalbled federal law erroneously or
incorrectly.” Renico v. Lett99 U.S. 766, 773 (2010).

The habeas statute provides that “a detertisinaf a factual issumade by a State court
shall be presumed to be correct,” and the petitioner bears “the burden of rebutting the
presumption of correctness by clear and conmm@vidence.” 28 U.S.C. 8§ 2254(e)(1). “Where
the state court conducted an entlary hearing and explained itsasoning with some care, it
should be particularly difficult to establishear and convincing evidence of error on the state
court’s part.”Sharpe v. Bell593 F.3d 372, 378 (4th Cir. 2010). This is especially true where
state courts have “resolved issues like witresslibility, which are ‘factual determinations’ for
purposes of Section 2254(e)(1)d. at 379.

Analysis

Ineffective Assistance of Trial Counsel

Blake’s allegations of inefféiwe assistance of tli@ounsel pertain to questions his trial
counsel posed and objections courfaded to make with regartb a variety of testimony and
other evidence SeeMem. in Supp. of Pet. 3-5. Relevantly, “Counsel does not perform below a
professional standard by electing to pursue trial strategy instead of anotheiSee Wilson v.
United StatesNo. PIM-12-1136, 2014 WL 1292224, at *3. (idd. Mar. 27, 2014). Moreover,

“[t]he decision to interpose objections during trial is ondaatics and trial strategyQken v.
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State 681 A.2d 30, 49 (Md. 1996). | wiltonsider each of Blake’s allegations and the post-
conviction court’s disposition of each.

First, Blake alleges that tliaounsel was ineffective by eliimg and failing to object to
admission of “other crimes” evidence and prejidibearsay. Mem. ibupp. of Pet. 3-5. This
claim concerns in part Detective Miek's testimony about gang culturéd. at 4. Blake claims
that prior to Merrick’s testimony, no evidenbad been introduced indicating that he was a
member of a gang.ld. He maintains that trial counsehould have objected to Merrick’s
testimony regarding “general gang culture andtipetrs affiliation” on relevancy and hearsay
grounds and that the failure to object perndittéhe state [to] spin[] a web of unrelated
murderous acts and associate[e] them to thidgreer with no linkage evidence,” which unfairly
prejudiced him in the eyes of the jurySeeApp. for Leave to Appeal 5 (incorporated by
reference into Mem. in Supp. of Pet. 4). Tuest-conviction court obsesd that, rather than
objecting to the testimony on rgkncy grounds, trial counsel askibe trial court not to qualify
Merrick as an expert on the topic and then ceaamined Merrick about his qualifications. Cir.
Ct. Mem. Op. & Order 11. The od held that counsel's che# was to attempt to undermine
Merrick’s expertise on gang culture, and the pastviction court found that this choice did not
render his performance ineffectivid. at 12.

Second, Blake questions his counsel's commet because, during cross-examination of
Merrick, trial counsel drew out hearsay evidenegarding possible connections between Blake
and a man known as “Bloody Eyes,” who is thephew of Suge Knighta notorious gang
member. App. for Leave to Appeal 6. Spexifiy, counsel establisbethat Merrick did not
know what organization Blake belonged to, whotdem to Baltimore from California, and why

he was sent.SeeCir. Ct. Mem. Op. & Order 12-13. Ahe post-convictin hearing, counsel
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testified that his strategy at trial was to bfith that Blake was exaggerating his involvement
with the Bloods when he spokéth police, and that his goatas to undermine what Blake had

said about his gang membership. The post-conviction court viewed the questioning and resulting
testimony as fitting counsel’s ttigtrategy, as it established thderrick’s information about
Blake’s involvement in the Bloods came mainly from Blake himsétf. at 13. The post-
conviction court concluded théte evidence brought out during cross-examination of Merrick
did not constitute deficient performance by trial coungel.

Third, Blake claims that trial counsel should have objected to evidence introduced
through a taped interview between Blake and Detedtata that implicated Blake in the sale of
heroin. Blake asserts that counado should have moved todeet portions othe statement
dealing with Blake’s prior crimes. The pasinaviction court found that Blake inaccurately
characterized the facts underlying this claias, trial counsel movetto suppress the tape
recorded statement on voluntess grounds . . . and by continually objecting to its
introduction.” Cir. Ct. Mem. Op. & Order 14The post-conviction coufurther observed that
once the objection was overruleddaihe evidence was admitted, counsel’s failure to object yet
again “might well have beea strategic decision.Id. at 15.

Fourth, Blake alleges that trial counsélosld have objected to evidence allegedly
connecting him with two otheanurders (the Danny Boy and Bloodgsus killings) and that his
failure to do so rendered him ineffective. mein Supp. of Pet. 3-5This evidence came in
through Wagner’s tape recorded statement, dabldomunsel objected tthe introduction of her
recorded statement in its entirety. The pmstviction court concluded that Wagner's tape
recorded statement was not “other crimegd@vwce,” as Blake assed, because it did not

attribute either murder to Blakid. There is no error in this conclusio®eeMd. R. 5-404(b).
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The court also found that the basis for counsaligction fell “squarelywithin trial counsel’s
authority to make tactical deawis.” Cir. Ct. Mem. Op. & Ordel4. It thenconcluded that
Blake “failed to rebut the presumption that these decisions were reasonable by merely stating a
fourth basis upon which Counsel could have objectédl.”

Where, as here, trial counsel has choseguiestion a witness or approach a witness’s
testimony in a certain way, or adegdta particular approach taher evidence as a matter of
strategy, his failure to take different approach does not rendes assistance deficientSee
Wilson 2014 WL 1292224, at *3he post-conviction court’s analysis of Blake’s trial counsel's
tactics is without error.See id Therefore, it is not a basis for habeas reli8ee28 U.S.C.

§ 2254(d)(2).

Additionally, the post-convictiocourt rejected Blake’s contention that admission of the
testimony from Merrick was subjetd objection on the basis thator criminal conduct may not
be introduced to establish guilt of the offense being tried, because the notoriety of Suge Knight is
not a bad act committed by Blake. Cir. Ct. MéDp. & Order 13. The post-conviction court’s
conclusion that any objection on tHzsis would not have been sised is also without error.
SeeMd. R. 5-404(b). This, also, it a basis for habeas reli&ee28 U.S.C. § 2254(d)(1).

Blake also assigns error toal counsel’s failure to object to Wagner’s counsel being
allowed to sit beside her as she testified dedd her every answer tithe question posed.”
Mem. in Supp. of Pet. 3. Blake asserts thagkiés's counsel was not the sworn witness “so she
should not have been allowed to furnish Waghe answers to prosecution’s questionkl” at
3—-4. This claim does not appear to have besedaat post-conviction in the precise manner it
is asserted here. Rather, the post-convictiont'soanalysis of the claim was in the context of

Blake’s assertion that theial judge committed error when he allegedly coerced Wagner into
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testifying and allowed her attorney to sit nexher during her testimony. Cir. Ct. Mem. Op. &
Order 21. The post-conviction court found this claim to have been waived because no objection
was made at trial and this clamas not raised odirect appeal.ld. This conclusion is not in

error. SeeCrim. Proc. § 7-106(b)(1)(1)(3).

Even if the post-conviction couhad analyzed the claim inglcontext of an ineffective
assistance of counsel claim,ig without merit. Counsel foone of Blake’s co-defendants
objected to Wagner’'s attorney “over-conferfingith her during her testimony, and a bench
conference ensued. Apr. 4, 2007 Ct. Tr. 166—68. Following the bench conference, during which
Wagner’s attorney explained that Wagner did unoderstand the questions as presented by the
State, the trial judge had Wagner’s attorney leagentitness standld. at 168. It was only after
Wagner’s attorney left that any substantivetiteony was presented. Any further objection by
Blake’s counsel would have beemnecessary and likely oveled. Thus, counsel’s tactical
decision not to object counsel did remnstitute ineffective assistanc&ee Wilson2014 WL
1292224, at *3. No basis for fedelalbeas relief is stateee28 U.S.C. § 2254(d).

Ineffective Assistance of Appellate Counsel

Blake claims appellate counsel was inetfex for his failure to raise a non-frivolous
claim. Specifically, he assertisat the two claims raised wef@volous and the appeal should
have raised “many problems from trial thatuld have been reviewed under the Plain Error
Doctrine.” Mem. in Supp. of Pet. 4. The iss@ake asserts should have been raised on appeal
include “other crimesCrawford Brady, [and] denial of severangursuant to Md. Rules 4-252
and 4-253.”Id. Blake alleges that he asked appellate counsel to raise these issues on appeal, but

was told they were appropriate for pasnviction and not direct appedld. at 5. He states that
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the advice was erroneous and caused waivenesftorious issues, rendering appellate counsel
ineffective. Id.

The post-conviction court correctly noted thia] presumption . . . exists that counsel
was acting reasonably in raisingteén issues and notising others on appeal Cir. Ct. Mem.
Op. & Order 15.See Oken681 A.2d at 43Blake’s argument that his statement to police, which
was challenged on appeal btiranda grounds, should have beenattanged on “other crimes”
grounds was rejected by the post-conviction co@it. Ct. Mem. Op& Order 15. The court
pointed out that “[hJad counsappealed on ‘other crimes’ grounds suggested by [Blake,] the
appellate court would have had to review this claim under an abuse of discretion stafalard.”
The post-conviction court further noted that tkiranda claim required a “more generous
standard of review” and had the appellate couled in Blake’s favor “would have led to the
suppression of [Blake’s] entire statemenkd’ at 16. In contrast, if the “other crimes” argument
was successful, only the portionsRifke’s statement that involaether crimes evidence would
have been suppressedd. Finally, the post-conviction carctly court noted that “appellate
counsel is not required to raise every snglon-frivolous issue” to comport with Sixth
Amendment standardkl. See Jones v. Barne463 U.S. 745, 751-53 (1983) (citing Jackson,
Advocacy Before the United States Supreme CaGrfemple L.Q. 115, 119 (1951)). The post-
conviction court’s conclusion that Blake failed rebut the presumption that appellate counsel
acted reasonably in the choicegrbunds to raise on appeamigthout error and federal habeas
relief is unavailable on this clainBee28 U.S.C. § 2254(d)(1).

Trial Court Error

Blake claims it was error for the trial co(tf) to admit hearsay evidence and evidence of

other crimes, violating his rights ttue process and equaiotection; (2) to istruct the jury on
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“mere presence;” (3) to allow Wagner's pre-tsédtement to go to the jury; and (4) to find the
evidence was sufficient to sustain his conweits. Each claim is addressed below.

1. Due process and equal protection claims

Blake claims that Detective Merrick’s tesony regarding his vide interview of an
individual in California who tolchim that Blake had come to Mdand to organize and collect
dues from gang members is “work product” aneréfiore hearsay, which should not have been
admitted. Mem. in Supp. of Pet. 2. He furtheges that, because he had no opportunity to
cross-examine the witness that Merrick intervieweddmission of the evidence violates
Crawford v. Washingtgn541 U.S. 36 (2003f. I1d. Additionally, he alleges that this evidence
was the only evidence ofiotive for the crimé! Id. Blake also argues that it was improper to
conclude thaCrawford had no retroactive apphtion, as it was decided before the date of his
trial. 1d.

The post-conviction court rejeed this claim as unduly gae and without adequate
factual basis. Cir. Ct. Men®Dp. & Order 19. In addition, éhpost-conviction court noted that
Blake’s trial counsel brought otihis hearsay evidence throutgstimony in response to cross-
examination. Id. The court observed thatial counsel explained # he brought out this
evidence as a part of trialrategy to establish that Merriakd not know why Blake was in

Maryland. The post-conviction court found thabunsel's strategic decision was not

9 The “witness” Blake appears to refeiigdBloody Eyes,” the nephew of Suge Knight, who

reportedly told Merrick that Blake waent to Maryland for gang business.

20 Crawford held in relevant part thatut-of-court statements by witnesses that are testimonial
are barred by the Confrontati@iause unless the withesses amavailable and the defendant
had a prior opportunity to ass-examine the witnesses.

2L Blake misstates the evidence regarding motivehis own statements to police, both before

the crime took place and after his arrest, he gave police information regarding why he was in
Maryland and his respoihdlities regarding gang membership and the representation of the
Bloods in Baltimore.
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constitutionally deficient.ld. This conclusion is not in erroiSee Wilson2014 WL 1292224, at
*3. Where, as here, the stateuct has denied relief on aderal claim on independent and
adequate state grounds, the clainpriscedurally defaulted, artiis Court may not revisit the
merits of the claim absent a showingcafise and prejudice or of actual innocerféee Coleman
v. Thompson501 U.S. 722, 729 (1991) (a technically exdtad federal claim which was denied
by the state on either procedural or substargtade law grounds is predurally defaulted).
Blake has not made such a showing; thus,gtesind does not presenbasis for relief under 28
U.S.C. § 2254.

2. Wagner's statement

Blake asserts that the triaburt abused its discretion bjlaving the taped statement of
Jiordanna Wagner to be played tbe jury. Mem. in Supp. of Pet. 7. In Blake’s view, Wagner
never claimed she was afraid of him or his ceeddants; rather, she stated she was afraid of
going to jail and claimed she hhden threatened by the polidel. He concludes from this that,
because there was no evidence that he and kgfemdants intimidated Wagner, there was no
basis for admitting her tape-recorded statement to the fdry.

The validity of admitting Wagner's tape-recorded statement was reviewed on direct
appeal. There, Blake asserted it was etmradmit the tape-recorded statement absent a
preliminary finding that Wagner’'s assertegemory loss was a contrivancBlake v. Maryland
No. 989, slip op. at 11. The appellate court fourad the trial court wasot required to make
such a specific finding and that the judge’s referenchldnce v. State629 A.2d 633 (Md.
1993), was adequate indication that the tape-recorded statement was being admitted as an
exception to the hearsay rule permitting admissiban inconsistent statement where memory

loss is feigned by the witnes$d. at 12—13 (citingCorbett v. State746 A.2d 954, 960-61 (Md.
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Ct. Spec. App. 2000)). The appellate courtHertnoted that the determination whether a
witness is feigning memory loss is a credibilitytedenination within the discretion of the trial
court. Id. at 13-14.

To the extent Blake asserts there wasenmence of witness intimidation, it does not
obfuscate the basis upon which the statement was admitted. There is no requirement that a
witness’s feigned memory loss must be traced back to a party’s intimidation of the witness.
Moreover, this claim was denied on the basisveli-established state law that, when a witness
claims memory loss, the witness’s former ingsteht statements from when he or she still
remembered the event are admissilfiee Nance629 A.2d 633Corbett 746 A.2d at 960—61.
“[lt is not the province of a federal habeasud to reexamine state-court determinations on
state-law questions. In condugihabeas review, a federal cois limited to deciding whether
a conviction violated the Constitution, laws, or treaties of the United StdEsgelle v. McGuirg
503 U.S. 62, 67-68 (1991). Thus, this claim doespnesent a basis for federal habeas relief.
See28 U.S.C. § 2254,

3. Sufficiency of evidence

Blake claims that the evidence presenteas insufficient because the uncorroborated
testimony of a co-defendant m®t enough to suppoa guilty finding and, notwithstanding that
testimony, there was no physical orestific evidence presented totaslish his guilt. Mem. in
Supp. of Pet. 7. He further contends that thauwative effect of triakcounsel’s errors and the
trial court’'s errors “severely prejudgettim and requires awardf habeas relief.Id. Blake
raised this claim in post-conviction proceedingst did not raise it on direct appeal. The post-
conviction court denied reliebn the claim “because it concerns a matter for which post-

conviction may not be granted.” Cir. Ct. Menp.@&: Order 26. It is tru¢hat a Maryland post-
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conviction court cannot grarrelief based on suffici@y of the evidence. SeeJohnson v.
Warden 295 A.2d 820, 823 (Md. Ct. Spec. App. 192)m. Proc. 8§ 7-107(a). Thus, the claim
was denied on adequate state law grounds,dsepurally defaulted, and does not present a
claim upon which this Court may grant federal habeas refieé Colemarb01 U.S. at 729.

Prosecutorial Misconduct

Blake claims that the prosecution faileddieclose DNA reports, kie evidence, and the
name of an alternative suspect ire tbase (Mem. in Supp. of Pet. Brddy claim); made
improper closing arguments by shifting the dem of proof and providing misleading, false
argument ifl. at 5); and tampered with his alibi witness. @t 9). Each of these claims is
addressed below.

1. Brady claim

Blake claims that the State failed taguce a knife found at éhscene and DNA results
on blood found at the scene. Mem. in Supp. of PeHd also claims that that the State failed to
disclosure the name of aiternative suspectld. With regard to the knife, Blake had argued
before the post-conviction court that, not the knife itself, but the results of a DNA test on the
knife were withheld. SeeCir. Ct. Mem. Op. & Order 23. To the extent he raises a different
argument now, it is waivedsee Ex parte Hawke&21 U.S. 114, 116-17 (194&esp. to Ct.
Order 1 (waiving review of anglaims that this Court findeanexhausted). As for the DNA
results on blood found at the scene, Blake clairasthe results showed that the blood was dog’s
blood, and that blood evidence introduegdrial was false. Mem. in Supp. of Pet. 1. He claims
that, had the prosecution made these reports algillhe outcome of the trial would have been
different, because the evidence as presented ithpiiat Blake had participated in a brutal

beating of the victim.Id.
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“[T]he suppression by the prosecution ofd®nce favorable to an accused upon request
violates due process wherestlevidence is material eithéw guilt or punishment.” Brady v.
Maryland 373 U.S. 83, 87 (1963). “THgradyrule is based on the regaiment of due process.

Its purpose is not to displadee adversary system as thgmary means by which truth is
uncovered, but to ensure that a misege of justice does not occurlJnited States v. Bagley

473 U.S. 667, 675 (1985). In order to prevail darady claim, it must be established that the
evidence at issue is both favorable to the defandethat the unavailabyitof the evidence calls

into question the result of the triald. at 678. The Supreme Cobds made it cleahat there

is no distinction between exculpatory evidenod anpeachment evidence in the context of a
Brady analysis. See Giglio v. United State405 U.S. 150, 154 (1972).A guilty finding only

must be overturned if suppression of the impeaatit evidence so limited the defense’s ability

to cross-examine an accusing witness that “its suppression undermines confidence in the
outcome of the trial."Bagley 473 U.S. at 678.

The post-conviction court rejected this claam unsubstantiated éspertained to DNA
results because there was no evidence that #ie Bad DNA test results from the crime scene
and intentionally withheld them until the end of trial. Cir. Ct. Mem. Op. & Order 20. At the
post-conviction hearing, testimony revealedttbNA testing on blood collected after Raymond
Kelly’s arrest, during which his dog was shot and killed, revetilatiblood to be dog’s blood.
There was no other DNA testing on the blood emizk found at the murder scene as there was
not enough of it found because the area had bkamed with bleach. The “blood evidence”
submitted at trial was simply the testimony of the crime lab technician stating that chemical
testing revealed there was bloptesent in the basement whdéweo withesses saw the victim

being assaulted, and the testimony of Detective thatiaa pillar in the front room was believed
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to have bloody prints on it and blood swabs were taken from the kitchen. The post-conviction’s
conclusion was without error, and this claim isolNy without merit. It does not provide a basis
for habeas reliefSee28 U.S.C. § 2254.

As for the alleged withholding of a knif&é another suspect’'s name, the post-conviction
court did not err in itgonclusion that these weftbald allegation[s],’seeCir. Ct. Mem. Op. &
Order 23-24, as Blake did not provide the tgmmviction court with any evidence to
substantiate his claimsSee id. Consequently, there is nodim for habeas relief on these
grounds.See28 U.S.C. § 2254.

2. Improper arguments during closing

Blake claims that “[s]everal times duritigal the State made burden shifting comments
that caused irreversible damage” to him. M@mSupp. of Pet. 5. TEhstatements Blake relies
on, made during closing by the State’s Attorneg, that “the defense will have to convince you
that both withesses were beaten, forced, coemkdtever on they're going to pick into saying
the same thing” and “as your honor instructed asd’'ve alluded to several times, the defense
will have to show all of that, thahe police lied, coerced em (siteaten em (sic) got them to
say the same thingsId. Blake maintains that the corrective jury instruction given by the judge
in light of these statements was not enough, amistrial should have been declartdl.at 6.

Blake raised this claim in post-convictipnoceedings. The postnviction court found
that he waived this claim because did not raise it on direct appeal. Cir. Ct. Mem. Op. & Order
26. Where a claim is denied on proceduralugds by the state postrviction court, it is
procedurally defaulted and this Coumay not reach the merits of iEee Coleman v. Thompson
501 U.S. 722, 729 (1991). Additionally, although the post-conviction court found that “[tlhe

issue of ineffective assistance of trial counsethenground of failing to object is not waived,” it
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concluded that Blake had “not overcome thespmption that this was a tactical decisioh.”
Cir. Ct. Mem. Op. & Order 26. The post-coction court’s conclusion is not erroneosge
Oken 681 A.2d at 49see Wilson2014 WL 1292224, at *3, and therefore is not a basis for
habeas relief, see 28 U.S.C. § 2254.

3. Use of false testimony

Blake claims the State knowingly used faisstimony in its case against him. Mem. in
Supp. of Pet. 6. First, he asserts that Keltwled perjured testimonyhen he was allowed to
testify that he was not a gang memhbad points to Kelly’s arrest recordd. Blake states that
Kelly “was clearly dressed in lilugang attire at the time of fiarrest and in possession at his
home there was gang paraphernalia confiscatitl.”"He further claims that this false testimony
was not corrected by the State at triddl. The post-conviction courgjected this claim as a
“bald allegation” for which Blake offered no idence during the heagnand further observed
that “there is little else on the record indicating th#te state knowingly used perjured
testimony.” Cir. Ct. Mem. Op. & Order 26.

The post-conviction court’'s analysis is without error. The State was not obligated to
impeach its own witness, and there is no evidehaethe State withhelshformation from the
defense regarding Kelly’s past criminal recoiddeed, Kelly’s prior criminal history was used
to impeach him on cross-examination. Apr. 5, 2007 Ct. Tr. 66—67. Additionally, Blake’s
counsel and counsel for his co-defendants tkedpresence of gangnaghernalia in Kelly’'s
house, including the Samurai sword, and his epgaapathy about Randolph being murdered in

his basement as a further [sa& impeach his credibilityld. at 68—73.

2. The post-conviction court addressed the cleiat trial counsel was ineffective for failing to

ask for a mistrial and observed tliatvas “entirely plasible that [trial coursl] believed that the
trial was going relatively well for [Blake] and that another trial may have led to a worse outcome
for [Blake].” Cir. Ct. Mem. Op. & Order 17.
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Blake also claims that the State provideleading and false evidence at trial during
closing argument when the jury was told tigner was never charged in Blake’s case. Mem.
in Supp. of Pet. 6. Blakstates that Wagner welsarged as an accessamyhis case as well as
an unrelated case and that her immunity deal @eatingent upon her testimony in Blake’s case.
Id. Blake raised a slightly different clainegarding Wagner in post-conviction proceedings,
where he claimed prosecutorial misconduct onbtlss that Wagner was coerced and pressured
into testifying. Cir. Ct. MemOp. & Order 24-25. Tdpost-conviction courejected this claim
after observing that it actually was the triadige, not the State’s Atteey, who ordered Wagner
to testify. Id. at 25. The court also observed that Blake had cited “no authority for the
proposition that it is prosecutorial ma@wuct to call a coopating witness.” Id. To the extent
the claim raised in this Court is the same omgerhat post-conviction, ¢hstate court’s analysis
is without error. To the extent Blake &sserting a different @im regarding Wagner’s
testimony, it is waived as unexhaustegkeeResp. to Ct. Order 1 (waiving review of any claims
that this Court finds unexhauste&) parte Hawke321 U.S. 114, 116-17 (1944).

Conclusion

Blake has failed to satisfy the standard afgbrentitling him to federal habeas relief. A
certificate of appealability magsue “only if the applicant has d@a substantial showing of the
denial of a constitutional right.” 28 U. S.C. 8&%c)(2). The petitioner “must demonstrate that
reasonable jurists would find thesttict court’'s assessment of thenstitutional claims debatable
or wrong,” Tennard v. Dretke542 U.S. 274, 282 (2004) (citati and internal quotation marks
omitted), or that “the issues presented are adequate to deserve encouragement to proceed

further,” Miller-El v. Cockrell 537 U.S. 322, 327 (2003). Becauss tbourt finds that there has
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been no substantial showing of the denial of a ttotienal right, a certificate of appealability

shall not issueSee28 U. S.C. § 2253(c)(2).

12/29/2015 /S/
Date PauW. Grimm
UnitedStateistrict Judge
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