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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

MILTON MULDROW, JR.,
Plaintiff,
V. Case No.: PWG-13-1200
REBECCA M. BLANK,
Acting Secretary, *

United States Department of Commer ce,

Defendant.

MEMORANDUM OPINION

Milton Muldrow, Jr. began work at the Wed States Department of Commerce in
February, 2011, as a program management specigélistprimary responsibility was to manage
a scholarship program fostering American comntipenhess in science by providing educational
opportunities to promising aspiring scientistd/hen he encountered difficulties succeeding in
his job, he attributed them to the discrimingtonotives of his supersors. In August, 2011,
believing that working conditions were intolerable, he quit his jdb.has filed a pro se lawsuit
that is less than a model of clarity, but appéastate claims for hostile work environment based
on sex and race, discrimination based on sexrfarence with FMLA rghts, and retaliation.

Defendant, the Acting Secretary of the Departntegrffommerce, has filed a motion to dismiss
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or, alternatively, for summary judgmeht.Finding that Plaintiffonly has stated a plausible

retaliation claim, | disnss his other claims.

BACK GROUND?

Plaintiff worked for the United States Depaent of Commerce (“the Agency”) as a
Program Management Specialist from Febyu2011 through August 23, 2011. Compl. 1, ECF
No. 1; Def.'s Mem. 4. He “was hired to m@ed the Dr. Nancy FosteBcholarship Program.
Compl. 3. His supervisors were three womkauisa Koch, Audrey Trotman, and Chantell

Haskins. Def.’s Mem. 33eeCompl. 1-2.

In his Complaint, Plaintiff identifies veus difficulties he had working with his
supervisors. He claims that they misimi@d him about the program he was managing and
“withheld detailed budgetary information,” thereby “preventing [him] from making accurate
projection and historicaleporting,” as was “expecteaf” him. Compl. 1. He also alleges that
he “was yelled at and bdeal publicly in the office.” Id. at 2. Specifically, according to
Plaintiff, when he sought guidamon how to “process[] the apmitons for the scholarship,” his
supervisors “reprimanded [him] openly in the office, yelling . . Id” And, he “was yelled at

and reprimanded in meetings for not producing a quality PowerPoint .Id. 4t 3. He also

1| consider Defendant’s Math, which is fully briefedseeECF Nos. 21, 21-1, 23 & 31, as a
Motion to Dismiss. See Scapes v. McKimido. WDQ-09-2231, 2009VL 4726613, at *1 n.6
(D. Md. Dec. 1, 2009) (“This motion was captionas a motion to dismiss or for summary
judgment. As there has been no discovery, thertGnill consider this a motion to dismiss under
Fed. R. Civ. P. 12(b)(6).")see also Linnemann v. City of AberdeBio. MJG-12-2021, 2013
WL 3233526, at *2 (D. Md. June 25, 2013) (“Summparggment should not be granted ‘where
the nonmoving party has not had the opportunity sealier information that is essential to his
opposition.” (quotingAnderson v. Liberty Lobby, Inc477 U.S. 242, 250 n.5 (1986))). | find
that a hearing is unnecessary in this c&®elocal Rule 105.6.

> For purposes of considering Defendant’s MotiorDismiss, this Court accepts the facts that
Plaintiff alleged in his Complaint as tru€ee Aziz v. Alcoaé58 F.3d 388, 390 (4th Cir. 2011).



claims that he “was pressured by Ms. Hasland Ms. Trotman to discriminate on [sic] male
Nancy Foster Applicants solely because they weaike,” and claims that a scholarship applicant
was reconsidered when Plaintiff informed lsgpervisors that the applicant was “partially
black.” Id. at 4. Additionally, he alleges that Ms. $kins “often stated Louisa [Koch] just
wanted to help the ‘white’ Nancy Foster duates” and Ms. Haskirfstated ‘white men don’t
need help.” Id. at 3. Plaintiff also claims that ‘lrey Trotman asked [him] if [he] was

‘comfortable speaking with womeni a closed door meetingId. at 2.

According to Plaintiff, he learned “[i]n latélay/Early June 2011” that “Chantell Haskins
and OED [Office of Educatioripadership” were “shifting mogearound” and “illegally” using
the funds from the Dr. Nancy Foster Scholardhipgram for another program. Compl. 3. He
claims that his supervisors “demanded” that“het . .. speak of the budget” when he made
presentations to other programs so as notvealeghat “the budget nupers did not add up.1d.

Declining to do so, Plaintifftates that he “reportedetlilegal use of funds.’ld.

Plaintiff also complains about his interactiowgth his coworkers. He states that his
“wife i[s] white,” and alleges that “[tlhe staff at one time discussed black men dating white
women disapprovingly.” Compl. 3. Although Plaintiff does notlisclose his race, it appears
from the Complaint and Defendant’s Memorandilmat he is black or African AmericanSee
id.; Def’s Mem. 1. According to Plaintiff, aa result of the environment at work, he
“[ulnderwent paid psychiatric #rapy and [was] diagnosed withnxiety Disorder — Related to

Stress Reaction at Place of gloyment.” Compl. 7.

On June 13, 2011, Plaintiff sent an email ® $uipervisors requesting leave for the birth
of his child six months in advae®f his wife’'s due date, pursuao the Family Medical Leave

Act (“FMLA”), 29 U.S.C. § 2615. Compl. Ex. E, 4t ECF No. 1-5. He wrote: “To give clear



and advanced notice, and for proper planningah b take up to 12 weeks off proceeding the
birth of my newborn. This will be wards the beginning of the new yeadd. In a response
written the same day, his supervisor wrotes ‘e birth of a child requires planning so does
covering your responsibiies as the Graduate Scholarship Program Manager for GSP and the
Nancy Foster Scholarship Programs. Pleaselale\e proposal with options as to how your
duties will be performed during your 12 week alsgeh Compl. Ex. E, at 5. Plaintiff claims

that he “was humiliated” one month later when “Haskins and another employee discuss|ed] [his]
FMLA request openly and negatlyeso that everyone could hearCompl. 5. On July 15,

2011, his supervisor asked again by email:

What is the status of your plan to coy®ur FMLA at the start of the new year?
Applications for the graduate programs due in January and February. What is
the plan for getting these applicatiopgocessed and selections made by April
20127 Please provide your writtplan by Thursday, July 21, 2011.

Compl. Ex. D, at 2, ECF No. 1-4. And on J&§, 2011, after Plaintiff asked for suggestions
about how to cover his work, hssipervisor responded with a snadgmment that she “ha[d] no
suggestions” but was “curious to find out hows]hduties [would] be performed during [his]

absence.” Compl. Ex. E, at 3.

According to Plaintiff, he “was never appea) for this protected use of FMLA,” even
though he “provided an FMLA methl certification upon requestCompl. 4. Plaintiff claims
that he ultimately wasleemed . . . AWOL.”ld. at 5. However, Defendant states that Plaintiff's
employment ended August 23, 2011, Def.’s Mem. 4, and Plaintiff doesfat# tike date, while
Plaintiff's child was not due until “the begimg of the new year,” Compl. Ex. E, at 4.
Plaintiff's “wife ultimately delivered prematartwins,” Compl. 7, but it still appears that
Plaintiffs employment ended a little moran two months after he provided advance

notification of his request for FMLA leavand well before the twins were born.

4



Additionally, Plaintiff claims that he repestly sought to use, but was denied, FMLA
leave to be home with his wifler her “severe’ morning skness,” which “incapacitated [her]
some mornings.” Compl. 5. Plaintiff allegestthe “submitted a medical certification for this
on Aug. 12 after they asked for onesid “[t]he certification stateffhe] would need to stay with
her intermittently to care for her.1d. As Plaintiff sees it, he was denied this FMLA leave in
August 2011, “soon after [he] report[ed] miswddunds and hostile work environmentd. at 3

& 6.

Plaintiff alleges that “[a]s a result of thbave actions, [he] was forced to quit [his] job
due to constructive dischargeld. at 7. Specifically, he contendisat he resigned because he
“could not do [his] job while budget information svaidden” or while héwas ‘scapegoated’ to
cover the “illegal use of . . uhds”; and because he “was subjechostile work environment.”

Id.

As Defendant noted in her motion, and asawy review confirms, Plaintiff's Complaint
is far from clear. As best | can discern, imngmg this lawsuit, Plaintiff claims that he was
subjected to a hostile work environment based on sex and race, Compl. 2 & 5; he was
discriminated against based on sex and his FMbAtsi were interfered with when he was asked
to develop a plan to cover his wonkhile he was out on FMLA leavé]. at 4-5; and he was
denied FMLA leave in retaliation for “reporting misuse of funds and hostile work environment,”

id. at 5-6. Defendant moves to dismi®aintiff's Complaint in its entirety. Def.’s Mot. 1.

3 Although Defendant does not adssePlaintiff's claim for interfence with FMLA rights, to
protect against possible abuses of the privileggdoeed in Forma Pauperis, i.e., without paying
filing fees, 28 U.S.C. § 1915 mandates that aidistourt “shall dismiss” a case upon a finding
that the Complaint “fails to state a claim on which relief may be granted.” 28 U.S.C.
8§ 1915(e)(2)(B). Therefore, | will considire sufficiency of this claim as well.
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. STANDARD OF REVIEW

Federal Rule of Civil Procedure 12(b)(6) prasdfor “the dismissal of a complaint if it
fails to state a claim upon which relief can be grantédelencia v. DrezhloNo. RDB-12-237,
2012 WL 6562764, at *4 (D. Md. Dec. 13, 2012). Thie'sipurpose “is to test the sufficiency
of a complaint and not to reselwcontests surrounding the factse therits of a claim, or the
applicability of defenses.”Id. (quoting Presley v. City of Charlottesvillel64 F.3d 480, 483
(4th Cir. 2006)). To that end, the Court lzesr mind the requirements of Fed. R. Civ. PB&|
Atlantic Corp. v. Twombl|y550 U.S. 544 (2007), anéishcroft v. Igbgl 556 U.S. 662 (2009),
when considering a motion to dismiss pursuant to Rule 12(b)(6). Specifically, a complaint must
contain “a short and plain statement of the clamwang that the pleader is entitled to relief,”
Fed. R. Civ. P. 8(a)(2), and mustate “a plausible claim for reliéfas “[tihreadbare recitals of
the elements of a cause ofiant supported by mere conclugostatements, do not suffice,”
Igbal, 556 U.S. at 678—79See Velencia2012 WL 6562764, at *4 (dissging standard from
Igbal and Twombly. “A claim has facial plausibility whethe plaintiff pleads factual content
that allows the court to draw the reasonainifierence that the defendant is liable for the
misconduct alleged.Igbal, 556 U.S. at 663. Notably, whemviewing a motion to dismiss,
“[t]he court may consider documerattached to the complaint, a®ll as documents attached to
the motion to dismiss, if they are integral te tomplaint and their authenticity is not disputed.”
Sposato v. First Mariner BaniNo. CCB-12-1569, 2013 WL 1308582, at *2 (D. Md. Mar. 28,
2013);see CACI Int’l v. St. Paul Fire & Marine Ins. C&66 F.3d 150, 154 (4th Cir. 2008ge
also Fed. R. Civ. P. 10(c) (“A copy of a written instnent that is an exhit to a pleading is a

part of the pleading for all purposes.”).



Becausepro selawsuits, such as Mr. Muldrow’s, épresent the work of an untutored
hand requiring special judicial saligde,” the Court must “constrygo secomplaints liberally,”
such that “litigants with meritorious claims [are] not ... tripped up in court on technical
niceties.” Beaudett v. City of Hamptpi75 F.2d 1274, 1277-78 (4th Cir. 1985) (citagrdon
v. Leeke574 F.2d 1147, 1151 (4th Cir. 1978)). Even so, “[d]istrict judges are not mind readers,”
and “[e]ven in the case @fo selitigants, they cannot be expectedconstruct full blown claims
from sentence fragments....ld. at 1278. Therefore, “[pJnciples requiring generous
construction opro secomplaints are not . without limits,” and this<Court need not “conjure up
guestions never squarely presented to [it§l”

1. DISCUSSION

As noted, liberally construed, dtiff presents claims of hostile work environment based
on race or sex, discrimination based on sex, ietenice with FMLA rights, and retaliation, each

of which I will consider in turn.
A. Hostile Work Environment Based on Race or Sex

Plaintiff complains generally about the infation that his supeisors provided to him
about the program he was managing and thgué&ecy with which they “yelled at and berated
[him] publicly.” Compl. 1-2. He also claims that he “was humiliated” when one of his
supervisors discussed his FMLA leave requegh another employee in a location that the
conversation could be overheartd. at 5. As for the hostility being “based on sex,” Plaintiff
alleges that “Audrey Trotman asked [him] if [h&hs ‘comfortable speaking with women’ in a
closed door meeting,” which he vieves “unwarranted rad reprehensible,id. at 2, and he
claims that his supervisors took race into aedtoand “pressured” him to consider gender on

scholarship applicationg]. at 3—4. Plaintiff arguethat the hostility alsevas based on his race,



because he has a “white” witend “[t]he staff at one timdiscussed black men dating white

women.” Id. at 3.

Under Title VII, it is “an unlawful emplyment practice for an employer . . . to
discriminate against any inddaal with respect to his compensation, terms, conditions, or
privileges of employment, because of suchvittial’'s race [or] sex....” 42 U.S.C. § 2000e-
2(a)(1). To be actionable under 42 U.S.C. § 2000e-2(a)(1), discrimination need not be
“economic” or “tangible.” Harris v. Forklift Systems, Inc510 U.S. 17, 21 (1993) (citations and
guotation marks omitted). Rather, “[w]hen therlgqgace is permeated with ‘discriminatory
intimidation, ridicule, and insult’ that is ‘sufficiently severe or pervasive to alter the conditions of
the victim’'s employment and create an abusweking environment,’ Title VII is violated.Id.
(quoting Meritor Sav. Bank, FSB v. Vinso#77 U.S. 57, 65, 67 (198@nternal brackets and
guotation marks omitted)). To state an actioeathim for hostile work environment based on

race or sex, a plaintiff must allegjgat he or she was subjected*offending conduct™ that (1)

(113 (11}

was unwelcome,” (2) “was because of” his tier sex or race, (3) “was sufficiently severe

or pervasive to alter the conditis of [his or] her employmermnd create an abusive working

environment,” and (4) “was imputdd to [his or] her employer.” Westmoreland v. Prince
George’s Cnty., Md.876 F. Supp. 2d 594, 61B. Md. 2012) (quotingHoyle v. Freightliner,
LLC, 650 F.3d 321, 331 (4th Cir. 2011)) (discussinglsased harassmenth{ernal citation and
guotation marks omitted)see EEOC v. Xerxes Cori39 F.3d 658, 668—69 (4th Cir. 2011)
(discussing race-based harassmeB8nhi v. Papa John’'s USA, IndNo. RWT-12-665, 2013

WL 3788573, at *8 (D. Md. July 18, 2013) (same).

Defendant challenges the sed and third elements, conting that “Plaintiff’'s hostile

work environment claims fail because he cannot establish that the Agency’s conduct was based



upon his race, sex, or prior protected activity,’f.B3eMem. 30, and because they “are void of
the requisite severity and pervasiveness, espegiaken that Plaintiff never suffered any formal
discipline at the hands dghkgency managementjd. at 2. In Defendant’s view, “Plaintiff's
allegations run the gamut of ordinary office naieions between supervisor(s) and employee.”
Id. at 31. Defendant insists thatwihile Plaintiff has listed nuerous incidents during his short
tenure with the Agency, the cited incidents whdligk the requisite severity to establish a
hostile work environment.”ld. According to Defendant, “thenly comment of a race or sex-
based nature that was actually directedPHtintiff was Ms. Trotma’s question regarding
whether or not he was comfortable taking guaafrom women,” and “[t]his isolated, one-time
guestion simply would not constitute a hostlerk environment for a reasonable employee.”

Id.

In relation to the second element, “[a]n gimyee is harassed or otherwise discriminated
against “because of” his or hgender [or race] if, “but for” th employee’s gender [or race], he
or she would not have been the victim of the discriminatiorDavis v. Dimensions Health
Corp., 639 F. Supp. 2d 610, 614 (D. Md. 2009) (quotBrgith v. First Union Nat’l Bank202
F.3d 234, 242 (4th Cir. 2000) (citation omittedjge Causey v. Balpd62 F.3d 795, 801 (4th
Cir. 1998) (discussing race-based harassméd@mtywaab v. Va. Linen Servi29 F. Supp. 2d
757, 775 (D. Md. 2010) (same). This means that employee “must show that he is ‘the
individual target of open hostilithecause of [his race or] sex.Davis, 639 F. Supp. 2d at 614
(quotingOcheltree v. Scollon Prods., In@35 F.3d 325, 331 (4th Cir. 20033ge Tawwaabr29

F. Supp. 2d at 776.

Here, the majority of Plaintiff's allegationseaunrelated to his race gender; he simply

claims that the working environment was hostile, largely due to the fact that he allegedly was



“yelled at and berated publicly” on more than one occasion at wBdeCompl. 2. Even if
these acts amounted to harassment, whicaxieemely unlikely, given the high bar set for
actionable offensive condudeeEEOC v. Sunbelt Rentals, In&21 F.3d 306, 315 (4th Cir.
2008), they do not state a claim for hostilerkvenvironment based on race or sex because
Plaintiff has not alleged that they happentecause of’ Plaintiff's race or genderSee

Tawwaab 729 F. Supp. 2d at 775-MBavis 639 F. Supp. 2d at 614.

Plaintiff does claim that his supervisorsrépsured” him “to discriminate” against men
who applied for a scholarship he managed élsobecause they were male,” and that his
supervisors considered one applicant's race determining his eligibility.  Compl. 4.
Additionally, he claims that one of his supervisesaid that another supesor “just wanted to
help the ‘white’ Nancy Foster graduatesid “stated ‘white men don’t need help.1d. at 3.
These comments certainly pertain to race gedder abstractly, but élg do not pertain to
Plaintiff or his race or genderConsequently, these allegatipike Plaintiff's more general
allegations of hostility, do notate a claim for hostile workngironment because Plaintiff has
not alleged thahis race or gender was the intpe for their occurrenceSee Tawwaab/29 F.

Supp. 2d at 775-7®avis, 639 F. Supp. 2d at 614.

It is plausible that when one of Plaintifésipervisors asked himlife “was ‘comfortable
speaking with women’ in a closed door meetingdmpl. 2, the supervisor posed the question
because of Plaintiff's gender. dtso is plausible that when, according to Plaintiff, “[t|he staff at
one time discussed black men dating white woméah,”at 3, the staff did so because of
Plaintiff's race and the race of Ri#ff's wife. Therefore, | willconsider whether Plaintiff has

alleged, through these acts, a hostility thas “sufficiently severe and pervasiveSee Hoyle
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650 F.3d at 331see alsaXerxes Corp.639 F.3d at 668—6%estmoreland876 F. Supp. 2d at

614.

Conduct is “sufficiently severe and pervasiwhen “the workplace is permeated with
‘discriminatory intimidation, ridicule, and insult’ tha ‘sufficiently severe or pervasive to alter
the conditions of the victim’s employment and create an abusive working environnieatris
v. Forklift Sys., Ing.510 U.S. 17, 21 (1993)nternal citation taMeritor Savings Bank, FSB v.
Vinson 477 U.S. 57, 65, 67 (1986), omitted). Adalally, the plaintiff must “subjectively
[have] felt that the work environment was hostifeabusive,” and “the work environment [must]
objectively [have been] hostile or@ve to a reasonable persorEngler v. Harris Corp. No.
GLR-11-3597, 2012 WL 3745710, at *5.(Md. Aug. 28,2012) (citingHarris, 510 U.S. at 22).

The Court determines whether the work envirentrwas sufficiently hdse by considering “the
totality of the circumstances, which include: (1) the ‘frequency of the discriminatory conduct’;
(2) ‘its severity’; (3) ‘whether it is physicallyhreatening or humiliating, or a mere offensive
utterance’; and (4) ‘whether it unreasonably rifgiees with an employee’s work performance.”
Id. (quotingHatrris, 510 U.S. at 23)see Okoli v. City of Baltimoré48 F.3d 216, 220 (4th Cir.
2011) (same). Notably,

[intermittent acts of harassment are insufficient to establish that a hostile work

environment is severe or pasive. Indeed, Tle VII does not mande civility in

the workplace. Further, a supervisosfict management style or degree of

supervision is not evidence of actionable harassment. However, a work

environment can be considered hostile if it is “consumed by remarks that
intimidate, ridicule, and maliciouslyemean the status of women.”

Engler, 2012 WL 3745710, at *5 (internal citations omittéd)scussing the “high bar™ for

offensive conduct set iBunbelt Rentals, Inc521 F.3d at 315). Consequently, “simple
teasing,” offhand comments, and isolated incidents (unless etyraerious) will not amount to

discriminatory changes in the ‘terraad conditions of employment.’Faragher v. City of Boca
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Raton 524 U.S. 775, 788 (1998) (citation omitteBpmeo v. APS Healthcare Bethesda,,Inc.

876 F. Supp. 2d 577, 593 (D. Md. 2012) (quotiagaghel).

Here, the two acts that Plaintiff identified thp@&usibly were madbecause of Plaintiff’s
race or gender do not establish a hostile wemkironment that is sere or pervasive.See
Engler, 2012 WL 3745710, at *5. Rather, thease “offnand comments” and “isolated
incidents” that are not “extremely seriousSee Faragher524 U.S. at 788. Therefore, Plaintiff
has failed to state a claim for hostilelw@nvironment based on race or gendsee id. Hoyle,

650 F.3d at 331Xerxes Corp.639 F.3d at 668—6%estmoreland376 F. Supp. 2d at 614.
B. Discrimination Based on Sex

Plaintiff claims that he was subjected dex-based discrimination when he requested
FMLA leave for the birth of his child and his supervisor “replied with an extremely
“condescending email asking how [he] proposeddwer [his] work during [his] absences,”
which was followed by two more emails to the same effédt.at 4-5. To state a claim for

discrimination based on sexaitiff must allege that:

(1) he is a member of agiected class; (2) he wasrfieming at a level that met

his employer’s legitimate expectations at the time of the adverse employment
action; (3) he suffered an adverse pbmgment action; and (4) his employer
treated similarly situated employees oteshis protected class more favorably.

Dones v. Donahge--- F. Supp. 2d ----, 2013 WL 6551335, at *5 (D. Md. Dec. 12, 2013) (citing
Coleman v. Md. Ct. of Appeal626 F.3d 187, 190 (4th Cir. 2010) (Title VIBff'd on other
grounds ---- U.S. ----, 132 S. CiL327 (2012)). If Plaintiff maksethis showing and his employer
proffers that it had a legitimate nondiscriminatory reason for the adverse employment action it

took, then Plaintiff must “dewnstrate[] that the employer’s gffered permissible reason for

12



taking an adverse employnteaction is actually prekt for discrimination.” Id. (quotingHill v.

Lockheed Martin Logistics Mgmt., In@54 F.3d 277, 285 (4th Cir. 2004)).

Defendant only challenges the third elemenh Defendant’'s view Plaintiff has not
alleged an adverse employment action becaBkentiff's allegation that his supervisor
repeatedly asked him to develop a planctwer his work while he took FMLA leave was

“merely a regurgitation of general offib@ppenings.” Def.’s Mem. 12 & 15-16.

An adverse employment action for purposes afiscrimination claim is an action that
“adversely affects the terms, conditions,benefits of the plaintiffs employment.’McNeil v.
Loyola Univ, No. WDQ-13-1473, 2014 WL 320494, at *6 (D. Md. Jan. 27, 20%é§
Burlington N. & Santa Fe Ry. v. Whit&48 U.S. 53, 64 (2006). “Thiypical requirements for a
showing of an “adverse employnteaction™ are allegations oflischarge, demotion, decrease in
pay or benefits, loss of job title or supeong responsibility, or reduced opportunities for
promotion.” McNeil, 2014 WL 320494, at *6 (quotingoone v. Goldin178 F.3d 253, 255 (4th
Cir. 1999),abrogated on other grounds IBurlington N, 548 U.S. at 67). Asking Plaintiff in a
demeaning way to develop a written proposaldovering his work irhis absence may have
been unwarranted and it ceriginvas unappreciated, but it does not “affect]] the terms,
conditions, or benefitsof his employment. See id. Consequently, Plaintiff fails to allege that

“he suffered an adverse employment actioBée Done2013 WL 6551335, at *5.

*In contrast, denying Plaintiff FMLAeave, as Defendant did when Plaintiff sought to stay home
to care for his wife when she experienced seweoening sickness, may constitute an adverse
employment action. See Allen v. Rumsfeld73 F. Supp. 2d 695, 706 (D. Md. 2003) (“[D]enial
of Plaintiff's leave requests qualifies as atverse employment action” because it “resulted in
Plaintiff not receiving pay she otherwise would have receive8cptt-Brown v. Coher220 F.
Supp. 2d 504, 511 (D. Md. 2002) (“[T]he denial divanced sick leave, on our facts [in which
plaintiff had to take unpaid de but ultimately was fully copensated for her leave time],
affected a benefit of Plaintiff's employment,”’cduthat it was an adverse employment action.).

13



Further, Plaintiff has not pldad adequately the second fourth element of his sex-
based discrimination claim.To establish his performance level at the time the alleged adverse
employment action occurred, for purposes of deeond element, Plaintiff claims that one
supervisor “lauded [his] performance” for oneeggntation he gave, @mpl. 3, and that he
“received outstanding ratings” in 2009, 2010, and 20idL,at 8. However, the evaluations on
which he was rated “outstanding” wererr April 1, 2008 through March 31, 2011, months
before he requested FMLA leav&seeCompl. Ex. F, at 2, 4 & 6, ECF No. 1-6. Moreover,
Plaintiff states that he becaragorogram manager in February 208deCompl. 1, such that the
evaluations almost exclusivelgsess his performance in anotherigas that he held prior to
becoming a program manager. Tdfere, he has not alleged saféint facts to show that his
overall performance was “at a level thattrhis employer’s legitimate expectatioaisthe time of

the adverse employment actiorDones 2013 WL 6551335, at *5 (emphasis added).

For the fourth element, Plaintiff is required to allege that “his employer treated similarly
situated employees outside hisofercted class more favorably.1d. After alleging that his
supervisor asked him, through various emailgrapose how his work would be covered while
he was out on FMLA leave, Plaintiff surmisesattHi]f a pregnant woma asked for FMLA [the
supervisor] never would have asked herctome up with a proposal and not offered any

suggestions or help,” and that his supervisould not have “sent a woman a similar email.”

However, Plaintiff does not claim that this danof FMLA leave was sex-based discrimination;
rather, he views it a®taliation, as discussed below. Am/aintiff's employment ended before
Defendant either granted or dedihis request to take FMLA&dve for the birth of his children.

> As for the first element, it is clear that Plaintdf a male, is a member of a protected cl8s®
Reed v. Md. Dep’'t of Human Resourch®. ELH-12-472, 2013 WL 489985, at *17 (D. Md.
Feb. 7, 2013) (“While Congress’ particuldiocus in amending Title VII to prohibit
discrimination on the basis of ‘sex’ was tosare equal employmemights for women, the
Supreme Court has interpreted the Act’'s Oré@nguage to protect both men and women.”
(quotingHopkins v. Balt. Gas & Elec. Gol7 F.3d 745, 749-50 (4th Cir. 1996))).
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Compl. 5. This is nothing motban speculation, and falls shortpdéading a plausible claim. A
“plaintiff may not . . . rely on naked asserts, speculation, or legal conclusiongv/ard v. Wal-
Mart Stores, InG.No. JKB-13-1011, 2014 WL 279678, at *2 (D. Md. Jan. 22, 2014) (ddelb
Atl. v. Twombly550 U.S. 544, 556-57 (2007)). Therefd?&intiff has not déged sufficiently
the fourth element of his race discrimination clai®ee id. Plaintiff has failel to state a claim
for discrimination based on sexSee Dongs2013 WL 6551335, at *5Coleman 626 F.3d at

190.
C. Interferencewith FMLA Rights

Plaintiff also views his supeisor’'s repeated emails abdubw to cover his work in his
absence as “an attempt to discourage [him] from using the FMLA.” Compl. 5. The FMLA was
enacted, in part, “to entitle employees to taeé@sonable leave for medical reasons.” 29 U.S.C.
§ 2601(b)(1)—(2).

To make out a prima facie case ioterference under the FMLA, 29
U.S.C. § 2617, an employee must firstoype that she was afflicted with an
FMLA-qualifying condition, because otheise she did not have any right under
the Act with which her empler could have interferedRhoads v. F.D.1.C.257
F.3d 373, 384 (4th Cir. 2001). The emmeythen must show (1) “that the
employer violated 8§ 2615 by interferingtiy restraining, odenying his or her
exercise of FMLA rights”; and (2) thathe employee has been prejudiced by the
violation.” Ragsdale v. Wolverine World Wide, Ing835 U.S. 81, 89 (2002%ee
Reed v. Buckeye Fire Equi241 Fed. App’x 917, 924 (4th Cir. 2008ge also
Rodriguez v. Smithfield Packing C&45 F. Supp. 2d 508, 516, 523 (D. Md.
2008) (stating that “[tjo establish unlawfunterference withan entitlement to
FMLA benefits, an employee must provaih(1) she was an eligible employee;
(2) her employer was covered by the i@t (3) she was éitled to leave under
the FMLA; (4) she gave her employer adatg notice of hemtention to take
leave; and (5) the employer denied herlAVbenefits to which she was entitled”;
noting that a plaintiff cannot recoviétthe “violation caused no harm”).

Bosse v. Balt. Cnty692 F. Supp. 2d 574, 584 (D. Md. 2010).

Notably, “[a]ctions that constitute interfieg with an employee’s FMLA rights include
... discouraging an employee from using such leave . Id."at 585 (quotation marks and
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citations toGlunt, 123 F. Supp. 2d at 870, and 29 C.F.R. § 825.220(b), (c) omitted). For the
violation to prejudice the empleg, the employee must lose compensation or benefits or suffer
“other monetary losses . .. “as a direct resdlthe violation,” 8 2617(a)(1)(A)(i)(I),” or be
“denied ‘employment, reinstatememy] promotion, 8 2617(a)(1)(B)."1d. (quoting Ragsdale

535 U.S. at 89).

Plaintiff may have shown that Defendansaburaged his use of FMLA leave by asking
him repeatedly about how his work would be aedein his absence. But, Plaintiff resigned
from his position before Defendant either granted or denied this FMLA leave request, and he
does not claim that, as a result of Defendaptigported interference, he “incurred any losses,
monetary or otherwisé See Wonasue v. Univ. of Md. Alumni Ass’a F. Supp. 2d ----, 2013
WL 6158375, at *15 (D. Md. Nov. 22013) (concluding that plairfits “interference claim
failled] as a matter of law” where “for the short span of time Plaintiff remained employed after
her request for leave was denied [and befoeershigned], she does not claim that she incurred
any losses, monetary or otherwiseLf. Wells v. Gates336 F. App’x 378, 384-85 (4th Cir.
2009) (“Based on the financial pact, we cannot say that easonable worker would not be
dissuaded from engaging ingbected conduct by the loss of tliempensation from denial of
sick leave.”). Indeed, although Plaintiff does allegemstructive discharge, he does not contend
that the purported FMLA interferenéed to his constructive discharg€eeCompl. 7; 29 U.S.C.

§ 2617(a)(1)(A)(@)(I) (requiring prjudice to be *“as a directesult of the violation”).
Consequently, he has not alldgany prejudice or harm thatould support a claim for FMLA

interferenceSee Boss&92 F. Supp. 2d at 585.
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D. Retaliation

As noted, Plaintiff claims that, when heught to take FMLA g@ave in August 2011 to
care for his wife while she hdtsevere’ morning sickness,” his request was denied because he
recently had complained about the purportedbgtile work environment and “reported” his
supervisors’ “illegal use of funds.” Compl.&5-6. 42 U.S.C. § 2000e-3(pjovides that it is
unlawful for an employer “to discriminate agaiasty individual . . . because he has opposed any
practice made an unlawful employment practicgTbte VII], or becausehe has made a charge,
testified, assisted, or participated in any manmen investigation, proceeding, or hearing under
[Title VII].” Although “[t]he plain meaning of the statutoryniguage provides protection of an
employee’s opposition activity when the employesponds to an actual unlawful employment
practice,” the Fourth Circuit has “[r]lead[] the langeagenerously to giveffect to its purpose”
and “held that opposition aeity is protected whert responds to an employment practice that
the employeeeasonably believels unlawful.” Jordan v. Alternative Res. Corpt58 F.3d 332,

338 (4th Cir. 2006).

To state a claim for retaliation under Title VRJaintiff must allegesufficiently that (1)

he “engaged in protected adty;’™ (2) the employer “took advise action against [him],” and
(3) “a causal relationship existed between finetected activity and the adverse employment
activity.” Westmoreland v. Prince George’s Cnty., M8IZ6 F. Supp. 2d 594, 612 (D. Md.
2012) (quotingPrice v. Thompsgn380 F.3d 209, 212 (4th Cir. 2004)). The standard for
establishing an adverse employment action netaliation claim “is lessstrenuous’ than the
standard in a discrimination claim,” becausehtjadverse employment action in a retaliation
case need not affect an employee’s ‘terms or conditions of employméfadock v. McHugh

No. ELH-10-2706, 2011 WL 3654460, at *#B. Md. Aug. 18, 2011) (quotinBurlington N. &
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Santa Fe Ry. v. Whit®48 U.S. 53, 68, 70 (2006Qpff'd, 469 F. App’x 200 (4th Cir. 2012).
Rather,
“a plaintiff must show that a reasable employee would have found the
challenged action materially adverse,hieh ... means it well might have
dissuaded a reasonable worker fromaking or supporting a charge of
discrimination.” ” To illustrae, the Supreme Court hassdebed “[a] supervisor’'s
refusal to invite an empl@g to lunch” as a triviahon-materially dverse action,
but has said that “excluding an emmeyfrom a weekly training lunch that

contributes significantly to the employsgrofessional advancement,” is conduct
that “might well” be materially adverse.

Id. (quotingBurlington N, 548 U.S. at 69 (citations amdotation marks omitted)).

Even with the lower bar, none of the following constitutes an adverse employment action
in a retaliation claim: failing to issue a perfommea appraisal; moving an employee to an inferior
office or eliminating the employee’s workasibn; considering the employee “AWOL"; or
issuing a personal improvement plan, “an ‘Attendance Warning,” a verbal reprimand, “a formal
letter of reprimand,” or “a proposed terminatiorRock v. McHugh819 F. Supp. 2d 456, 470—

71 (D. Md. 2011). However, when an employgpegiencing pregnancyomplications requests

to work from home, “the denial of [the] request. might . .. be a material harm” because it
“might deter one from participating in protected activityBrockman 217 F. App’x at 207
(“assumling], without deciding, #t [denying such a request] was an adverse employment
action”). Also, it is well established that constiive discharge is a foraf adverse employment
action. Boone v. Goldin178 F.3d 253, 255-56 (4th Cir. 1998progated on other grounds by
Burlington N, 548 U.S. at 67Cohens 2013 WL 3944451, at *8Banhi 2013 WL 3788573, at

*6.

Plaintiff certainly engaged in protected aitteas when he complained of a hostile work
environment and reported an alldgmisuse of government fund$See Wright v. Sw. Airlines

319 Fed. App’x 232, 233 (4th Cir. 2009). Additilya he characterizes his resignation as
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constructive discharge. “Constructive dischangeurs when an employee resigns because the
‘employer deliberately makes the working corahs intolerable in an effort to induce the
employee to quit.”” Banhi v. Papa John’'s USA, IndNo. RWT-12-665, 2013 WL 3788573, at
*6 (D. Md. July 18, 2013) (quotingonor v. Booz-Allen & Hamilton, Inc383 F.3d 180, 186-87
(4th Cir. 2004)). Therefore, to prove constive discharge, a plaintiff must show “(1) the
deliberativeness of [the employer's] actiomsptivated by ... bias, and (2) the objective
intolerability of the working conditions.”Honor, 383 F.3d at 186-87. Of import,
“[d]issatisfaction with work assignments, a fegliof being unfairly critized, or difficult or
unpleasant working conditions are not so intolerabl® ampel a reasonable person to resign.”
Cohens v. Md. Dep’t of Human Resourcds. WDQ-11-3419, 2013 WL 3944451, at *6 (D.
Md. July 30, 2013)quoting Carter v. Ball 33 F.3d 450, 459 (4th Cid994)). The Fourth

Circuit has stated that agphtiff's allegations that

her supervisors yelled at her, told Ishe was a poor manager and gave her poor
evaluations, chastised her in front ofstamers, and once required her to work
with an injured back . . ., even if trugo not establish thebjectively intolerable
working conditions necessary to prove a constructive discharge.

Williams v. Giant Food In¢370 F.3d 423, 434 (4th Cir. 2004).

Plaintiff may have alleged thais supervisors acted with “deliberateness” insofar as he
claims that Ms. Haskins was “trying to dissadtiim] from taking FMLA,” and he may have
alleged bias in his contentionathMs. Haskins’s emails aboutork coverage were sex-based
discrimination. See Honqr383 F.3d at 186-87. But, he has not alleged that his working
conditions were intolerableSee id. Rather, Plaintiff only has shawthat he was not pleased
with his working conditions, i.e., the requiremerdtthe formulate a plafor his responsibilities
to be covered in his absence and proaderitten proposal to his supervisddeeCohens 2013

WL 3944451, at *6. Therefore, heas not alleged sufficientlyhat he was constructively
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discharged for his resignation to &e adverse employment actioBee Hongr383 F.3d at 186—

87;Cohens2013 WL 3944451, at *6.

Conversely, the denial of FMLA leaveitiv regard to pregnancy complications
constitutes an adverse employrheaction for purposes of atadiation claim as it could
discourage a reasonable employee feargaging in a protected activitysee Brockmar217 F.

App’x at 207;Madock 2011 WL 3654460, at *26. Indeed, amguing that “Plaintiff cannot
establish that he suffered an adverse enméy action,” Defendanexplicitly limits its
contentions to Plaintiff's other claims (that he was discriminated against and subjected to a
hostile workplace), and does not agghat the denial of Plaintiffs FMLA leave request was not

an adverse employment actioBeeDef.’s Mem. 16. Additionally, imrguing that “Plaintiff fails

to establish g@rima faciecase of retaliation,” Defendant agaiscusses all of Plaintiff's claims

except his claim that the denial of EW leave in August 2011 was retaliator$ee idat 18—19.

As for the causal relationship, Defendanhtemds, and Plaintiff desenot dispute, that
Plaintiff did not file his admiistrative complaint about thaleged hostile work environment
until August 30, 2011seeDef.’s Mem. 11, such that it followed, rather than preceded, the denial
of FMLA leave. Defendant also argues moredfically, without disputethat “no retaliatory
animus could have prompted the Agency’s actiahsssue in the instant Complaint prior to
August 4, 2011, when [the EEO counselor firstnvilmved Ms. Haskins and] the Agency first
had knowledge of the claims.” Def.’s Mem. 1Burther, Plaintiff does nauggest that he made
any earlier complaint. Therefore, the denial daudt have been causally linked to that protected

activity. See Wright319 Fed. App’x at 233.

In contrast, with regartb the alleged misuse of fundsafitiff claims that he was denied

leave “soon after” he reportetthe alleged misuse of funds. Compl. 6. Moreover, because
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Plaintiff did not learn about the purported mise$déunds until late May or early June 2011, he
could not have reportetl before that time.Seeid. at 3. Thus, the denialf Plaintiffs FMLA

leave request in mid-August 2011 could not haWevied Plaintiff's protected act by more than
about two months. This “temporal proximitis sufficient to allege a causal connectioBee
Burgess v. Bowem66 F. App'x 272, 283 (4th Cir. 2012)[{jery little evidence of a causal
connection is required to establish a prima facie case [of retaliation]; temporal proximity
between the protected activity and the employadgerse action alone will suffice.”) (citations

and quotation marks omitted). diefore, Plaintiff has stateal claim for retaliation, but only
insofar as he claims that Defendant retaliated against him for reporting the alleged misuse of

funds by denying him FMLA leaveSee Wright319 Fed. App’x at 233.

V. CONCLUSION

In sum, Plaintiff's allegations against Defendant only support one colorable claim, a
claim for retaliation, but only insofar as heaiohs that Defendant retaliated against him for
reporting the alleged misuse of funds by degymmm FMLA leave. | will DENY Defendant’s
Motion to Dismiss as to Plaintiff's retaliation claimAll other claims are subject to dismissal.
Accordingly, | will GRANT Defendant’s Motion t@®ismiss as to Plaintiff's claims of hostile
work environment based on race or sex, disicration based on semnd interference with

FMLA rights.

A separate order shall issue.

Dated: March 10, 2014 IS/
Paul W. Grimm
United States District Judge

lyb
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