Hurt v. Green

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

THORNE K. HURT, *
# 366-732,
Petitioner *
V. * Civil Action No. DKC-13-1331
KATHLEEN GREEN, et al., *
Respondents

*k%k

MEMORANDUM OPINION

On May 6, 2013, the court receivedhe instant 28 U.S.C§ 2254 habeas corpus
application filed by Petitioner Qorne K. Hurt attacking his 2010 judgment of conviction for
possession of heroin with intent to distributeCF No. 1. Respondents filed a limited answer
with exhibits, addressing only the issue of eimn. ECF No. 9. In response to the court’s
Order staying proceedings to permit Petitionecamplete the appeal then pending in the state
appellate court, ECF No. 10, Pwtiter filed a case update. EQo. 13. Respondents filed a
second answer, ECF No. 16, to whieetitioner filed a reply. BENo. 19. Aftereviewing the
filings, the court finds no neefbr an evidentiary hearing.SeeRule 8(a),Rules Governing
Section 2254 Cases in the United States District CaumtisLocal Rule 105.6 (D. Md. 2014ge
also Fisher v. Lee215 F. 3d 438, 455 (4th C2000) (petitioner not eitied to a hearing under
28 U.S.C. 82254(e)(2)). For the reasons set toetlein, the court shall dismiss the Petition and

deny a certificate of appealability.

! The Petition is undated.
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Factual and Procedural History?

On December 10, 2010, after pleading guiPgtitioner was convicted in the Circuit
Court for Wicomico County for possession of heraitth intent to distribute. ECF No. 1, p31.
He was sentenced to 14 years imprisonmadtrastitution. ECF No. 9-2, p. 19. On April 20,
20117 acting pro se he filed an Application for Leavéo Appeal to the Court of Special
Appeals, which, on May 10, 2011, was stricken asnely by the Circuit Court. ECF No. 9-1,
pp. 7-8.

Petitioner then filed aro seMotion to Correct lllegal Seence, ECF No. 9-3, which was
denied by the Circuit Court alune 24, 2011. ECF No. 1, p. 8. filed a Notice of Appeal and
Application for Leave to Appedhe denial of the Motion to Cact lllegal Sentence on July 7,
2011, and July 26, 2011, respectivell. Petitioner argued that the lower court erred: 1) in
holding that the State did not breach the plea@agent by asking the court to impose the entire
14 year sentence of active incaateyn; and 2) in failing to regnize that a criminal defendant
must be sentenced upon accurate information. ECF No. 9-4, p. 2. On September 13, 2013,
Petitioner filed a motion in the Court of Spedigipeals to withdraw thaappeal. ECF No. 13,

p. 3. The motion was granted, and the appeal dismissed, on May 14, 2014.
On December 27, 2011, Petitioner filedra sePetition for Post-Conetion Relief in the

Circuit Court, ECF M. 9-5, followed by twgro seamendments to the petition. ECF Nos. 9-6,

2 Petitioner filed a number of motions in the statarts. The court addsses only those necessary

to decide the instant Petition.

s Citation reflects that of the electronic docket.

4 The Application was originally filed in the Court of Special Appeals on March 30, 2011. It was
received by the Circuit Court on Ap20, 2011. ECF No. 9-1, p. 7.

° A search of the Maryland Judiciary Caseafeh Website revealed that Petitioner's motion to
withdraw his appeal had been granted on May 14, 2014. The Court of Special Appeals’ Maredienidday 15,
2014. This court takes judicial notice of the dismis§d&etitioner’s appeal by the Court of Special Appeals.
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9-7. In the interim, counsel had been appoirttedepresent Petitioner in the post-conviction
proceedings. ECF No. 9-1, p. 9. Counsel filedeamorandum clarifying the claims raised in the
original petition and amendments thereto, sumzagi the issues as: 1) illegal sentence; 2)
unknowing and involuntary plea; 3) breached @geaeement; and 4) ineffective assistance of
counsel. ECF No. 9-8.A hearing was held on April 12012, ECF No. 9-9, p. 1, and the state
petition was denied in an Opam and Order dated May 18, 201R1., p. 8. On June 1, 2012,
Petitioner filed an Application for Leave to Aggl the Denial of Postonviction Relief to the
Court of Special Appeals, ramg two issues: 1) the Circuifourt failed to address the due
process claim Petitioner had raised, that he sesdenced based on misinformation; and 2) the
lower court erred by usg extrinsic evidenceyot the record of the @h proceeding, to determine
the terms of the plea agreement. ECF NA.09- The Court of Special Appeals denied the
application on April 25, 2013, and its Mand&sued on May 8, 2013. ECF No. 9-11.

As noted above, the currenttlen was filed in this couron May 6, 2013. ECF No. 1.

Threshold Consider ations
Exhaustion

Before a petitioner may seek habeas reliefiesteral court, he must exhaust each claim
presented to the federabwrt by pursuing remedies @lable in state courtSee Rose v. Lundy
455 U. S. 509, 521 (1982). This exhaustion requirement is satisfied by seeking review of the

claim in the highest state court wijbrisdiction to consider the claim.SeeO’Sullivan v.

6 Petitioner objects to the inclusion of this document in the record and states that he had not seen it

until the State filed its Limited Answer and exhibits. ECF Na&.p. 1. He further states that there is no record of

this document, as it is not reflected in the docket entries in his criminal case and was not submitted as an exhibit at
the post-conviction hearindd. Petitioner argues that the memorandum “incorrectly clarifies Petitioner’'s breach of
plea claim and omitted the Due Process clainid. He requests that, if the court “uses this undocumented
document in the determination of this petition,” ECF No. 19, p. 2, that he be allowed to amend the Petition to
include a claim of ineffective assastce of post-conviction counset.
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Boercke] 526 U.S. 838 (1999); 28 U.S.C. § 2254(b) and’ (chn Maryland, this may be
accomplished by raising certain claims on direct appeal and other claims by way of post-
conviction proceedings. Exhaustion is not requireat the time a federal habeas corpus petition
is filed petitioner has navailable state remedySeeTeague v. Lane489 U.S. 288, 297-98
(1989).
Procedural Default

Where a petitioner has failed to present a clairtne highest state court with jurisdiction
to hear it, whether it be byifmg to raise the clainin post-conviction proceedings or on direct
appeal, or by failing to timely note an aphethe procedural default doctrine applieSee
Coleman v. Thompspb01 U. S. 722, 749-50 (1991) (fakuto note timely appealMurray v.
Carrier, 477 U. S. 478, 489-91 (1986) (failute raise claim on direct appealjurch v.
Mottram, 409 U. S. 41, 46 (197dJailure to raise clan during post-conviction)Bradley v.
Davis 551 F. Supp. 479, 481 (D. Md. 1982) (failureseek leave to appeal denial of post-
conviction relief). A proceduralefault also may occur where atst court declines “to consider
the merits [of a claim] on the basis of an guakgte and independent state procedural ri¥eatts

v. Angelonel166 F.3d 255, 260 (4th Cir. 1999).

Regarding exhaustion, § 2254 provides, in relevant part:

(b)(1) An application for a writ of habeas corpus on behalf of
a person in custody pursuant to the judgment of a State court
shall not be granted unless it appears that- -

(A) the applicant has exhaustdte remedies available in the
courts of the State ...

(c) An applicant shall not be deemed to have exhausted the
remedies available in the courts of the State, within the
meaning of this section, if he has the right under the law of the
State to raise, by any available procedutiee question
presented.

28 U.S.C. § 2254(b), (c).



As the Fourth Circuit has explained:

If a state court clearly and expressly zage dismissal of a habeas petitioner’s
claim on a state procedural rule, and that procedural rule provides an independent
and adequate ground for the dismissag Habeas petitioner has procedurally
defaulted his federal habeas claifdee Coleman v. Thompsd@01l U.S. 722,
731-32 (1991). A procedural default alsIors when a habeas petitioner fails to
exhaust available state remedies and tbert to which the petitioner would be

required to present his claims in ordemeet the exhaustion requirement would
now find the claims procedurally barredd. at 735 n.1.

Breard v. Pruett134 F.3d 615, 619 (4th Cir. 1998).

If a procedural default has occurred, a federal court may not address the merits of a state
prisoner's habeas claim unless the petitiooen show (1) both cause for the default and
prejudice that would result fromifag to consider the claim on thweerits; or (2) that failure to
consider the claim on the merits would result in a miscarriage of jusécé)e conviction of
one who is actually innocefitSee Murray v. Carrierd77 U.S. 478, 495-96 (198®reard, 134
F.3d at 620. “Cause” consists of “some objective factor external to the defense [that] impeded
counsek efforts to raise the claim in state court at the appropriate tifBeeard, 134 F.3d at
620 (quotingMurray, 477 U.S. at 488). Even where atipener fails to show cause and
prejudice for a procedural defaudt,court must still consider \ether it should r&ch the merits
of a petitioner’s claims in order to prevent a fundamental miscarriage of ju§tese Schlup v.

Delo, 513 U. S. 298, 314 (1995).

8 .. . .
Habeas petitioners may use an actual innocence claim to excuse the procedural default of a

separate constitutional claim upon which they request habeas r8kef.Murray v. Carrierd77 U.S. 478, 496
(1986). “[When] a constitutional violation has probably heslin the conviction of one who is actually innocent, a
federal habeas court may grant the writ even in the abs&re showing of cause for the procedural defaul.;

see also Reid v. Trud49 F.3d 788, 806 (4th Cir. 2003). Petitioners who wish to use a claim of actual innocence as
a gateway to raising an otherwise defaulted constitati claim must demonstrate by a preponderance of the
evidence that a reasonable juror could not have convicted the petitioner in light of the new e\BeéeBcekner v.

Polk, 453 F.3d 195, 199-200 (4th Cir. 2006).



Framework for Analysis
Section 2254

Section 2254 states that a district court “shall entertain an application for a writ of habeas
corpus in behalf of a person in custody pursuarthe judgment of a State court only on the
ground that he is in custody in violation oktiConstitution or laws or treaties of the United
States.” 28 U.&. § 2254(a).

The statutory framework of the federal habststute sets forth a “highly deferential
standard for evaluating state-court ruling&ihdh v. Murphy 521 U.S. 320, 333 n.7 (1998ke
also Bell v. Cong543 U.S. 447, 455 (2005). The standarddifficult to meet,” and requires
courts to give state-couredisions the benefit of the doukitullen v. Pinholster__ U.S. |, 131
S.Ct. 1388, 1398 (2011) (internal quatatmarks and citations omittedyee also Harrington v.
Richter 562 U.S. 86, 102 (2011) (“If this standarddifficult to meet, thatis because it was
meant to be.”).

A federal court may not grant a writ of le#s corpus unless the state's adjudication on
the merits: (1) “resulted in a decision thats contrary to, oinvolved an unreasonable
application of, clearly established federal las,determined by the Supreme Court of the United
States,” or (2) “resulted in a decision thatswaased on an unreasonable determination of the
facts in light of the evidengeresented in the State courbpeeding.” 28 U.S.C. § 2254(d).

A state adjudication is camtry to clearly establisidefederal law under § 2254(d)(1)
where the state court “arrives at a conclusioposjte to that reached ljthe Supreme] Court on
a question of law,” or “confrontfacts that are materially indistinguishable from a relevant
Supreme Court precedent and arrives atsalt@pposite to [the Supreme Court]Williams v.

Taylor, 529 U.S. 362, 405 (2000). Under the “unreabbsm application” analysis pursuant to



2254(d)(1), a “state court’s determination thatam lacks merit precludes federal habeas relief
so long as ‘fairminded jurists could disagree’tbe correctness of theas¢ court’'s decision.”
Harrington, 562 U.S. at 101 (quotingarborough v. Alvaraddb41 U.S. 652, 664 (2004)). “[A]
federal habeas court may not issue the writ Binlgecause [it] concludes in its independent
judgment that the relevant statedrt decision applied estallled federal law erroneously or
incorrectly.” Renico v. Lett559 U.S. 766, 773 (2010) (quotiMyilliams 529 U.S. at 411).
“Rather, that application mudie objectively unreasonable.ld. Thus, “anunreasonable
application of federal law is different from &rcorrectapplication of federal law.'Harrington,

562 U.S. at 101 (quoting/illiams 529 U.S. at 410).

Further, under 8§ 2254(d)(2)a state-court factual detemation is not unreasonable
merely because the federal habeaart would have reached dfdrent conclusion in the first
instance.” Wood v. Allen558 U.S. 290, 301 (2010). “[E]venrgasonable minds reviewing the
record might disagree about the finding in diees” a federal habeas court may not conclude
that the state court decisiomas based on an unreasonabléedmination of the facts.lId.
(internal quotation marks and citation omitted).

The habeas statute provides that “a detertisinaf a factual issumade by a State court
shall be presumed to be correct,” and the petitioner bears “the burden of rebutting the
presumption of correctness by clear and convincing evidence.” 28 U.S.C. § 2254(e) (1). “Where
the state court conducted an entlary hearing and explained itsasoning with some care, it
should be patrticularly difficult to establishear and convincing evidence of error on the state

court's part.”Sharpe v. Bell593 F.3d 372, 378 (4th Cir. 2010).



Strickland

When a petitioner alleges a claim of ineffeetassistance of counsel, he must show both
that counsel’'s performance was deficient dhdt the deficient performance prejudiced his
defense. Strickland v. Washingto66 U.S. 668, 687 (1984). Repratation is deficient if it
falls below an objective standard of reasoaabks, considering all the circumstancéd. at
688.

To satisfy the first part of this stamda it must be demonstited that counsel’s
performance was not “within the range ofngmetence normally demanded of attorneys in
criminal cases.”ld. at 687. The standardrfassessing such competeméhighly deferential”
and has a “strong presumption that counselisdaoot falls within a wide range of reasonable
professional assistanceld. at 669. A federal court’s considgion of ineffective assistance of
counsel claims arising from state criminal gredings is limited on halas review due to the
deference accorded trial attorneys and statellappecourts reviewing their performance. A
petitioner must overcome thesttong presumption’ that cousls strategy and tactics fall
‘within the wide rangeof reasonable professional assistanceBurch v. Corcoran273 F.3d
577, 588 (4th Cir. 2001) (quotirfgtrickland 466 U.S. at 689). “There is a strong presumption
that counsel’s attention to certagsues to the exclusion of others reflects trial tactics rather than
sheer neglect.'Harrington, 562 U.S. at 109 (internal quotation marks and citations omited);
also Sharpe 593 F.3d at 383 (“Counsel is not reqdireo engage in the filing of futile
motions.”). “The standards created 8¥yricklandand § 2254(d) are both ‘highly deferential,’
and when the two apply in tandemaview is ‘doubly’ so.”Id. at 105 (citations omitted). “When

§ 2254(d) applies, thquestion is not whether counsel’s aatiovere reasonable. The question is



whether there is any reasonable argument that counsel satiffiettland’s deferential
standard.”ld.

The second prong requires tt@urt to consider whether cagel’s errors were so serious
as to deprive the defendant of a fair trial whossult is reliable and that there was a reasonable
probability that, but for counselisnprofessional errors, the résof the proceeding would have
been different. Strickland 466 U.S. at 690-94. “The benchmark of an ineffective assistance
claim must be whether counsel's conduct wodermined the proper functioning of the
adversarial process that th@alkrcannot be relied upon as hagiproduced a just result.ld. at
686. It is not enough “to show that the errord Bame conceivable effect on the outcome of the
proceeding.”ld. at 693. Rather, counsel’s errors mustdmeserious as to deprive the defendant
of a fair trial, a trial whose result is reliableld. at 687. A determination need not be made
concerning the attorney’s performance if it isazl that no prejudice would have resulted had the
attorney been deficienSeed. at 697.

The principles governing ineffectiveness clampply in federal collateral proceedings as
they do on direct appeal or in a motion for new trial. at 697. Indeed, the presumption that a
criminal judgment is final igt its strongest inollateral attacken that judgmentld.

Moreover, the same principles apply in the context of guilty pl&asHill v. Lockhart
474 U.S. 52, 57 (1985). THdill Court held that “the two-patrickland v. Washingtotest
applies to challenges to guilty pleas lwhea ineffective assistance of counseld. at 58;see
alsoPadilla v. Kentucky559 U.S. 356, 371 n.12 (2010) (‘Hill, the Court reagnized—for the
first time—thatStricklandapplies to advice respting a guilty plea.”).

The first prong of th&tricklandtest is nothing more tharrastatement of the standard of

attorney competence stated aboi#ll , 474 U.S. at 58.



The second, or “prejudice” requirement, on the other hand, focuses on whether

counsel’'s constitutionally ineffective perfnance affected the outcome of the

plea process. In other words, in ortiersatisfy the “prejdice” requirement, the

defendant must show that there issasonable probability that, but for counsel’s

errors, he would not have pleaded guilty and would have insisted on going to trial.
Id. at 59. TheHill Court reiterated that, as statedsitnickland “these predictions of the outcome
at a possible trial, where necessasiiould be made objectively ....1d. at 59-60;see also
Padilla, 559 U.S. at 372 (noting that “to obtain relief on this type of claim, a petitioner must
convince the court that a decisitmreject the plea bargain wauhave been rational under the
circumstances”).

Analysis

Petitioner presents the following issues far tourt’'s review: (1) the State breached the
plea agreement by (a) failing to remain silerd,anstead, asking for the entire 14 year sentence,
and (b) stating incorrect guidelisie(2) Petitioner was deprived bis right to due process when
he was sentenced based on misinformation;(8hdounsel was ineffective by failing to object
to violations of the plea agement. ECF No. 1, p. 5.

Respondents, in their Limited Answer, counter that:

Hurt’s claim that his sentence is illédeecause it was based on false information

was raised to the circuit¢art] by way of a motion to ¢eect an illegal sentence.

After that claim was denied by the Circuib@t, Hurt filed an appeal to the Court

of Special Appeals, which remains pending. Hurt's claim that the State breached

the plea agreement is also at issue | pending appeal of the denial of his

motion to correct an illegal senterite.

ECF No. 9, p. 12 (internal citation omitted).Thus, Respondents argue, “[u]nder the

circumstances, Hurt has yet to exhaust his availstalte remedies with respect to at least one of

Seen. 5.
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the claims being asserted in his utglag petition. ... Thegfore, pursuant t®ose v. Lundgpnd
its progeny, dismissal is required unless Hvithdraws the unexhausted claim(s)d.*°
l. Ground One: Breach of Plea Agreement

A. 14 Year Sentence

There appears to be no dispute that thisiguoof Petitioner’'s breach of plea agreement
claim is exhausted. Although Re&tner raised thelaim in the motion to avect illegal sentence,
ECF No. 9-3, p. 3, he also included it in hisestagtition for post-convimon relief, ECF No. 9-5,
p. 13, and his application for leave to appealdanial of that petition. ECF No. 9-10, p. 7.
Accordingly, the court turns to the merits of the claim.

Petitioner argues that:

Petitioner agreed to a guideline pleattiwould be capped at the top of the

guidelines (7 to 14). State would ramasilent and length of sentence and

suspended portion and probation be left to the court. Posecutor ask[ed] the court

to sentence petitioner tohwle 14 years of sentence.
ECF No. 1, p. 4. Respondents answet there is no evidendbat the plea agreement was
breached and that the stateud’'s determination “withstands scrutiny under 28 U.S.C. §
2254(d).” ECF No. 16, p. 13.

At the December 10, 2010, plea/sentencing ihgarthe assistant state’s attorney
described the plea agreement to the judge:

The nature of the plea will be presentifollows. It's my understanding that

Mr. Hurt will plead guilty to count tlae, possession with intent to distribute

heroin. Upon a finding ajuilt if the Court was to aept it, the remaining counts

would be nol prossed. The State is agkior the binding portion as a 14 year

active cap for active incarceration. The Court, as far as suspended portion to be

left in the discretion of the Court. Aldgbe length of the period of probation to be

left in the discretion of the Court.

There is an order of forfeiture in the amount of $4,0@0 the State has prepared
and has shown defense counsel that would be submitted. The Defendant was on

10 The court will address Respondents’ argursastto the merits of Petitioner’s claimfa.
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parole at the time of the offense. Tbhefendant's guidelines, just for the Court’s
edification, are 12 years to 20 years.

That is the nature of the plearagment as proposed by the State.
ECF No. 9-2, pp. 2-3.

The Circuit Court, addressing Petitioner’s state post-conviction application,
found:

Petitioner alleges that the State breactiexplea agreement when the Assistant
State’s Attorney supposedly agreeditake no recommendation as to sentencing
but then asked the Court for a 14-yeap on active incarceration. The plea
agreement ... was that Petitioner would plead guilty to Count Three (Possession
with Intent to Distribute Heroin) and eéhState would then nolle prosequi the
remaining charges. As to sentencing, the State agreedt tvauld not seek
enhanced punishment for possessing rgelaamount of heroin or for being a
subsequent offender and would recommendentence within the guidelines.
Petitioner would also forfeit the monegized. The sentencing guidelines were
12-20 years and the transcript shows that State requested 14 years of active
incarceration. Furthermore, Judge Daagked Petitioner if he heard the plea
agreement as explained by the prosecaial his own attorney, and he responded,
“Yes, sir.” The Court then asked Petitiorniehis attorney’s and the prosecutor’s
explanation of the plea empment was correct andraplete, at which time the
Petitioner again responded, “Yes, sirTherefore, the State did not breach the
plea agreement.

ECF No. 9-9, pp. 5-6 (inteal citation omitted).

Bearing in mind the “highly deferentialastdard for evaluatingtate court rulings,”
Lindh, 521 U.S. at 333 n.7, the court finds thHRgtitioner has not met his burden of
demonstrating the post-convimti court’s decision was “basetd an unreasonable determination
of the facts in light of the evidence presented.” 28 U.S.C. § 2254(d@@nlso id§ 2254(e)(1)
(“[A] determination of a factual issue made bystate Court shall be pnased to be correct.

The applicant shall have the burden of rebgttihe presumption of oc@ctness by clear and

12



convincing evidence.”). The post-convictioourt had a copy of the plea agreentérts well as

a transcript of the Decemb&®, 2010, hearing. ECF No. 9-9, @p6. The court was aware of
the assistant state’s attorney’s description efglea agreement. The judge was also aware that
neither Petitioner nor his couns#iallenged that description and,fact, answered affirmatively
when asked if they agreed with the prosecutor’s explanation of the plea agreement.

Where, as here, “the state court conduckedevidentiary hearing and explained its
reasoning with some care, it should be partituldifficult to estabish clear and convincing
evidence of error on the state court’s pa$harpe 593 U.S. at 378. Petitioner has not done so.
Even if the plea agreement couthsonably be interpreted in diféat ways, this court may not
conclude that the state court decision was dasean unreasonable determination of the facts.
Wood 558 U.S. at 301. In addition, the post-catien court correctly applied Supreme Court
precedent? SeeHarrington, 562 U.S. at 101cf. Hill, 474 U.S. at 55 (“Thiongstanding test for
determining the validity of a guilty plea is whether the plea represents a voluntary and intelligent
choice among the altenive courses of action ep to the defendant.”) (internal quotation marks
omitted). After questioning Petitioner, the CitcGiourt found that his plea was voluntary. ECF
No. 9-2, pp. 10-11. Therefore, this court deferhpost-conviction court’s conclusion that the

State did not breach the plea agreement and, angtydPetitioner’s first ground for relief fails.

1 Petitioner filed a Motion for Discovery and Expansion of Record in this court to include, among

other things, a copy of the plea agreement. ECF No. 18. The court, in an Order dated June 18, 2014, denied the
motion without prejudice. ECF No. 25,2 The court noted Petitioner’'s argument that “examination of the actual

plea agreement and other documents not provided by Respondents may support his grduadgsago corpus

relief.” Id. The court stated that if it subsequently found a need for expansion of the record, it would initiate an
appropriate orderld. The court finds no need to expand the record.

12 Both parties citeéSantobello v. New Yarkl04 U.S. 257, 262 (1971), essentially for the same
proposition. SeeECF No. 16, p. 12 (notin§antobello’sholding that “when a pleasts in any significant degree on
a promise or agreement of the prosecutor, so that it can be said to be part of the inducement or consideration, such
promise must be fulfilled); ECF No. 19, p. 3 (“TBantobelloCourt also held that ‘Defendant was entitled to relief
regardless of whether the breach of the agreement waweient or whether the sentémg judge was influenced
by the Prosecutor's recommendation.”) (quotBantobelly. Of course, the parties differ regarding whether the
“promise” was breached.
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B. Incorrect Guidelines

In review of this claim, the court firsaddresses the exhaustion issue. Petitioner's
allegation that the State breached the plea agmeehy stating incorrect sentencing guidelines
was raised in his motion to correct illegahtance, ECF No. 9-3, p. 4, which the Circuit Court
denied. Petitioner appealed tli@nial, ECF No. 9-4, which waslspending when he filed this
Petition. Petitioner subsequently filed a roatito withdraw the appeal, ECF No. 13, and, as
previously noted, the Court of Special Appeals granted the motion and dismissed the appeal.

On August 19, 2013, this court issued an osdaying proceedings “to permit Petitioner
to complete the appeal now pending in the €oliiSpecial Appeals.”ECF No. 10, p. 2. The
court noted that Respondents had askedttigaPetition be dismisddor nonexhaustion, unless
Petitioner chose to withdraw the unexhausted ground(s) for rédiefsee als&ECF No. 9, p. 12.
However, the court found that issg a stay was a more reasormablternative. ECF No. 10, p.
213 The stay was lifted after Petitioner represented to the court that he was withdrawing the
pending appeal. ECF No. 1&e alsd&ECF No. 13.

As a result, the claim remains unexhausdfedMoreover, because Petitioner has not
“fairly presented” the claim to the state coustsfailing to complete and, instead, withdrawing
his appeal of the unexhausteskue, he has procedurally ddfad his claim that the state

breached the plea agreement by stating incorrect guidel8e=0’Sullivan v. Boerckel526.S.

13 The court’s focus in issuinifpe stay was Petitioner’s claim that his sentence is illegal because it

was based on false information. ECF No. 10, pp. H8wever, as noted above, Petitioner’s “claim that the State
breached the plea agreement is also at issue in the pending appeal of the denial of his motion to correct an illegal
sentence.” ECF No. 9, p. 12.

14 With regard to Petitioner's state post-conviction proceedings, the only document in which
Petitioner raised the allegedly incorrect guidelines as an independent breach of plea agreement groupdowas his
se memorandum in support of closing arguments. ECF Nos. 9-7, 11-1. Petitioner did not raise the incorrect
guidelines issue separately in his petition for post-conviction relief, ECF No. 5, the amendments to the petition, ECF
Nos. 9-6, 9-7, or his appeal of the denial of the-postiction petition, ECF No. 9-10, although it is referenced as
part of his due process claim in those documents.
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838, 845 (1999) (concluding that “state prisoners rgiv& the state courts one full opportunity
to resolve any constitutional issues by invoking cneplete round of the State’s established
appellate review process”).Ordinarily, then, thecourt would not address the merits of
Petitioner’'s second ground for mfliunless he can demonstratéhboause for the procedural
default and prejudice resulting from the failurectmsider the claim on the merits, or that failure
to consider the merits of the claim wouldu# in a “fundamental ratarriage of justice’®

Clearly Petitioner cannot show cause for thecpdural default “external to the defense,”
Breard 134 F.3d at 620, as he was the one whd filee motion to withchw the appeal. ECF
No. 13 Therefore, the court neemt address the prejudice pronBreard 134 F.3d at 620.
As for demonstrating that a uhdamental miscarriage of just” has occurred, Petitioner
admitted his guilt at the plea/sentencing hearigcF No. 9-2, p. 10. He cannot, and has not,
claimed that he is “actually inment” of the crime. Nor can hdaim that his sentence would
necessarily have been differereeid., p. 2. Any attempt to do so would be pure speculation.
Accordingly, the court finds that Petitionershaot demonstrated cause and prejudice or a
fundamental miscarriage of justice to entitienhto relief from the procedural default of his

inaccurate guidelines claim.

15 The court notes that Petitioner has not attempted to argue cause and prejudice or that a

fundamental miscarriage of justice wouldcur if the court declines to consider the claim on the merits. He argues
that the claim has been exhausted and has not been procedurally defaulted. ECF No. 19.

16 Had Petitioner allowed the state court proceedings to go forward, as contemplated by the court
when it issued the stay order (even extending, if necessary, “until Petitioner completes any necessary review by
seeking to appeal by seeking leave to appeal to the Court of Appeals with regard to his motion to correct an illegal
sentence,” ECF No. 10, p. 3), the claim would not have been procedurally defaulted. Now, howevey niere i
available remedy for him to present the claim, as tme fior direct appeal has long passed and, under Maryland
law, he may only bring one application for post-conviction relief in the state courts, as Respaodectly note.

ECF No. 9, pp. 10-11 (citing Md. Rule 8-204; 1995 MdwkaCh. 10 (amending Article 27, Section 645A of the
Maryland Code)). Moreover, when Petitioner attempted to file a pro se motion for sentence modification and/or
reduction of sentence in April, 2015, the sentencing judge noted that the court gdraerald authority to modify a
sentence unless the request is madeim@il days of imposition of sentenc8eeCriminal Docketin No. 22-K-10-
000681.
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Nonetheless, even if the claim had not bpescedurally defaulted, it would fail on the
merits. See28 U.S.C. 28 U.S.C. § 2254(b)(2) (“Apglication for a writ of habeas corpus may
be denied on the merits, notwithstanding the failaf the applicant to exhaust the remedies
available in the courts of the State.”). Althbugot presented with this aspect of Petitioner's
breach of the plea agreement claim, the post-conviction court’s reasoning with respect to the first
portion of the claim iseually applicable here.

As part of her description of the plea agreement, the prosecutor stated that Petitioner’s
guidelines were “12 to 20 years.” ECF N@2, p. 2. The sentence imposed, 14 years
incarceration, was within those guidelines. fédse counsel acknowledged that “the 14 [was]
still within the plea offer,”id., p. 3, as Petitioner claims to have understood it. Counsel
subsequently stated that “either way that you do the guidelines ... the number 14 is still within
those guidelines.’ld., p. 17. As quoted previouslthe post-conviction court found:

The sentencing guidelines were 12-20 y@aud the transcript shows that the State

requested 14 years of tae incarceratn. Furthermore, Judge Davis asked

Petitioner if he heard the plea agreement as explained by the prosecutor and his

own attorney, and he respoigéYes, sir.” The Court #n asked Petitioner if his

attorney’s and the prosecutor’s explanation of the plea agreement was correct and

complete, at which time the Petitioner agesponded, “Yes, sir.Therefore, the

State did not breach the plea agreement.

ECF No. 9-9, pp. 5-6. Neither Rainer nor his counsel objected to the prosecution’s statement
of the applicable guidelines.

As Respondents did not breach the plegeament by recommending a sentence of 14

years, so, too, Respondents did not breach @ gdyreement by stating Petitioner’s guidelines

incorrectly. ThereforeRetitioner’'s second groundrfeelief also fails.

16



Il. Ground Two: Due Process Violation

The court again beginsitiv the exhaustion issue.

Petitioner argues that his due process clamat(his right to dug@rocess was violated
when he was sentenced based on inaccurdt@mation) is exhausted. ECF No. 13.
Respondents dispute this contentistating that the claim is eithenexhausted or procedurally
defaulted. ECF No. 16, p. 13. An examinatiomhef chronology of this claim is in order.

Petitioner first raisedhis ground for relief, albeit phrasetifferently, in his motion to
correct illegal sentence. Aawhbng to Petitioner's memoranduim support of that motion, the
state presented false informati@pecifically an alleged parokdolation based on a trespass
charge, which changed his sentencing guidelii€SF No. 9-3, p. 4. Petither denies that there
was a violation and contends that the altlgefalse information was prejudicial to the
sentencing hearingd.

As noted previously, the motion was deniadd Petitioner appealed the denial to the
Court of Special Appeals. ECF No. 9-4. Petigr presented the claim much as he does in his
Petition before this court: “Didhe lower court err when failg to recognize #t a criminal
defendant must be sentenced upon accurate informatitth?p. 5. On August 19, 2013, this
court stayed proceedings pending completion offipeals process in teéate courts. ECF No.
10. The court stated that Petitioner’s claim that he was sentbased on false information “is
intrinsic to Petibner’s case ...."ld., p. 2. The stay was lifted aftPetitioner represented to the
court that he had withdrawthe appeal. ECF No. 18¢e alsdECF No. 13. The Court of Special
Appeals granted Petitioner’s motion to withdréne appeal and dismissed the appeal on May 14,

2014.
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Petitioner contends here that the duecpss claim was also contained in his state
application for post-conviction relief. ECF No.(d,3. According to Petitioner, in response to
the stay order, he “presented the Court withoprthat claim of false information was part of
post-conviction petition and has been exhausted.” ECF No. 13, p. 1. The “proof’ to which
Petitioner is referring is apparently his Muwti for Reconsideration of Court’s Order and
Petitioner’'s Reply to RespondentECF No. 11. In brief, Petdner states that he included the
claim in his motion to correct illegal sentenaed appeal of the denial thereof, but was
subsequently informed that “this was not thepgar venue in which to file this issueld., p. 1.
Petitioner continues that hal&d for a post-conviction and an amendment to the post-conviction
dedicated to the issue of Petitioner being degrief his right to Due Process when he was
sentenced upon misinformationjd., pp. 1-2, and further argued the issue impra se
memorandum in support of closing argumernts, p.2;see alsd&eCF No. 11-1.

The claim was not included in Petitioner’s init@o se post-conviction petition, ECF
No. 9-5, nor was it included in his firpto seamendment to that petti. ECF No. 9-6. In his
secondoro seamendment to the post-conviction petitiontitRener stated that he “was deprived
of his right to due process, when the prosacptesented misinformatin of petitioner’s prior
record, at his plea hearing.” ECF N&7, p. 1. Petitioner filed this documgmb seas well;
however, by that point counsel had beppanted for him. ECF No. 9-1, p. 9.

Counsel did not include this claim inrhmmemorandum clarifying Petitioner’s claims
apparently submitted before the post-conviction hedfinECF No. 9-8. Thus, “as ultimately
litigated and construed,” HCNo. 9, p. 6; ECF No. 16, pp. 7-8, the hearing addressed the

following allegations: 1) the plea court illdlyaentered a $4,000 forfeiture as part of his

Seen.6.
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judgment; 2) Petitioner's guilty plea was ddfee because it was not knowing; 3) the State
breached the plea agreement by not remainingitsde sentencing; and) plea counsel was
ineffective for, among other things, failing neake appropriate objections at sentencthdeCF
No. 9, p. 7; ECF No. 9-9.

In the opinion and order denying the petitfon post-conviction relief, the Circuit Court
did not address the due process claim. ECFMNa. Indeed, that failure was one of the two
grounds raised in Petitioner’s digption for leave to appeal thaenial of the Circuit Court’s
denial of his petition. ECF No. 9-10, p. 3.

In their Limited Answer, Respondents gbti dismissal of the Petition based on
Petitioner’s failure to exhaust his state courhedies, based on the thpanding appeal of the
motion to correct illegal sentence, “unless Huithdraws his unexhausteclaim.” ECF No. 9,

p. 1. After the stay was lifted, Respondenksdf their answer to the Petition, ECF No. 16,
stating that:

Notwithstanding Hurt's claims to the comyathis claim was not pursued in state

post-conviction proceedings at the circuit court levebee Paper No. 9-8

(counseled Memorandum to clarify the ofai contained in Petitioner's pro se

Petition for Post-Conviction Relief andgpse Amendments thereto); Paper No. 9-

9 (post-conviction court’s opinion).

ECF No. 16, p. 13.

As already noted, Petitioner alleges that he had not seen counsel's pre-hearing

memorandum until he received Respondentshitdd Answer and the attached exhibits.

Presumably, had he read the memorandumwbald, at least, have discussed counsel’s

“clarification” of his claims with her. SeeECF No. 19, p. 1 (nhoting that the memorandum

18 The other ineffective assistance claims raisetiexstate level are unrelated to the Petition before

this court.

19 The court need not rely on this document, however, as it is clear from the Circuit Court’s opinion

and order, ECF No. 9-9, what issues wamtdressed at the post-conviction hearing.
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“incorrectly clarifies Petitioner’s breach ofgal claim and omitted the Due Process claim”). The
court is inclined to give Petitioner the beneadf the doubt as to whether he saw counsel's
memorandum. The court observes, however, Baitioner could have ensured that his due
process claim was exhausted by allowing the appfehle denial of his motion to correct illegal
sentence to proceed. In anyeat, the court need not resoltree issue of whether Petitioner’s
due process claim was properitcluded in his state post-coktion application, because the
claim fails on the merits.

Petitioner alleges that he svédeprived of his ght to due process when sentenced upon
misinformation.” ECF No. 1, p. 3. The misinfmation in question is the alleged parole
violation, the trespass charge,ialihhe claims increased his semting guidelines. ECF No. 9-
7, pp. 4, 7, ECF No. 11-1, p. 8.

The violation issue was disssed during the plesgntencing hearing. After hearing the
assistant state’s attorney’s deption of the plea agreementgtlcourt asked defense counsel if
that was her understanding as well:

MS. HARVEY: Your honor, yes. Wellye're free to ask for less than the

14 years, and we will be. There iggaestion about, I've looked at the NCIC

report and I've shown it to Mr. HurtThere’s a question about one entry for a

trespass where it says violation andb®dieves he didn’'t do a VOP or wasn'’t

violated, so it's unclearHe wants to go forward togla That would change his
guidelines to 7 to 14 yeald but the 14 is still withinthe plea offer. So we

would just ask for a little more considéam, that there’s a question about that.

The State doesn't agree but I'véddim | would raise the issue.

THE COURT: Okay.
MS. HARVEY: The State unddends why we’'re raising it.
ECF No. 9-2, p. 3. In describirRetitioner’s prior criminal hisiry, the prosecutor noted that

Petitioner “has a 1987 criminal trespass \hice State believes he violatedd., p. 16. The

20 It appears that Ms. Harvey misspaked meant to cite the changed guidelines as 12 to 20 years, as
the prosecution had already indicated. ECF No. 9-2, p. 2.
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prosecution also reiterated that the 14 ysantence it was recommending was within the
guidelines. Id. Defense counsel stated: “Your honeither way that you do the guidelines,
whether you consider thanguage of violationral that trespass with ehviolation, or if you
think it may not be, the number 14 is still within the guidelinekl”, p. 17. She added that
“[w]e would certainly appreciatthe Court considering givingm below the 14 years.Id.

Petitioner continues to deny that there waskation. ECF No. 19, p4. He states in the
Petition that “The VOP the state claimed occuiretlew York. Petitionehas provided a copy
of his New York DCJS record tlower court and court of appeal Record review of trespass
sentence was time served. Date of str/17/87. Date of disposition 10/23/88! 5 days
later.” ECF No. 1, p. 4.

The alleged violation was included by tpeosecution in detailing Petitioner's prior
criminal record, which included a total of &enses. ECF No. 9-2, pA5-16. The assistant
state’s attorney noted the “1987 trespassciwvhthe State beliegehe violated.” Id., p. 16.
Defense counsel contestdte alleged violation.ld., pp. 3, 17. Althoughhe guideline range
was stated at the hearing as 12y2ars, the judge regnized that he coulsentence Riioner to
less than the 14 year sentence of adtiyrisonment recommended by the prosecuiidnp. 4,
as defense counsel, in fact, asked him toldq.p. 3, 17.

It is impossible to know what—if any—effettte alleged violation had on the judge’s
ultimate decision to sentence Petitioner to 14 yeditsis clear to the court, however, that
Petitioner's due process rights were not viediat Although the guideline range changed, the
judge was not presented with misinformation. afTts, there was no definitive statement made

that Petitioner had violated hismpée based on the trespass chajg#, that the State believed he

2 Petitioner inadvertently indicated the wrong year. It is clear from the Petition and hearing

transcript that the correct year is 1987.
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had. Defense counsel put forth Petitioner’s position that there had been no violation. The judge
knew that he was not bound by the prosecusia®commended sentence of 14 years active
incarceration (except in terms dfe fact that the plea agreement capped the term of active
incarceration which could be imposed at 14 yeaPstitioner indicatetlis understanding of the
plea agreement as presented in court. Defemsesel asked for a sentence of less than 14 years.
The fact that Petitioner did notceive a lower sentence doast mean that the judge was
misinformed.

The court finds no violation of Petitionerdsie process rights during the plea/sentencing
hearing. Therefore, Petitioner’scemd ground for relief is rejected.
I1. Ground Three: Ineffective Assistance of Counsel

Lastly, Petitioner claims that trial counsebs ineffective for failing to force strict
enforcement of the plea agreement and failiagobject to the allegk violations of that
agreement. ECF No. 1, p. 4. However, becdluseourt has found that the plea agreement was
not violated, it follows that #re was nothing to which couwriscould object. Moreover,
Petitioner was questioned by the caedarding counsel’s performance:

THE COURT: Has Ms. Harvey answed all your questions and done
everything on your behalf youasked her to do in this case?

THE DEFENDANT: Yes, she has.

THE COURT: Are you satisfied with ¢hlegal services she’s provided to
you?

THE DEFENDANT: Yes, | am.
ECF No. 9-2, pp. 9-10.
Petitioner has not demonstrated that celissperformance fell below an objective

standard of reasonablenesSeeStrickland 466 U.S. at 688. Indeed, as seen above, he stated
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that he was satisfied with her performanc&here can be no “reasdsla argument” as to
whether counsel satisfie8trickland’s “deferential standard.Harrington, 562 U.S. at 105.
Therefore, Petitioner has failed to satisfy the first prong ofStinekland standard. Strickland,
466 U.S. at 687. Although the comeed not reach the secondmy, a reading of the transcript
makes clear that counsel's performancetts plea/sentencing hearing did not prejudice
Petitioner in any way.Hill, 474 U.S. at 59. There is no esitte that Petitioner wished to
withdraw his plea and proceed to tfial Accordingly, the court re@s Petitioner’s final ground
for relief.
Conclusion

For the reasons stated herein, the court witlydend dismiss the Petition with prejudice.
Additionally, a Certificate of Appealability is natarranted as it may issue “only if the applicant
has made a substantial showinglué denial of a constitutionaght.” 28 U.S.C. § 2253(c)(2).
The Petitioner “must demonstrate that reasonable jurists would find the district court’s
assessment of the constitutional claims debatable or wrdegyiard v. Dretke542 U.S. 274,
282 (2004) (citation and internal quotation madmitted), or that “the issues presented are
adequate to deserve encouragement to proceed funthidef-El v. Cockrell 537 U.S. 322, 327
(2003). Because this court fintizat there has beemo substantial showingf the denial of a

constitutional right, a Certificatef Appealability shall be deniedSee28 U. S.C.§ 2253(c)(2).

= Although Petitioner now claims that he disagreti counsel’s statement that he “want[ed] to go

forward today,” ECF No. 9-2, p. 3ee alsoECF No. 19, p. 2, he did not object when questioned by the judge
regarding his understanding of the plea agreement during the helatingp. 5-6. Moreover, even if he disagreed
with counsel’s statement, there is no indication that hexdidvish to go forward witlthe plea agreement. In fact,
the opposite is true:

THE COURT: How do you wish to proceed this morning, do you want to have a jury trial or do you want
to waive that right?

THE DEFENDANT: | want to waive that rigland proceed with the plea agreement.
ECF No. 9-2, p. 6.
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Denial of a Certificate of Appealability in eéhdistrict court does not preclude Petitioner from
requesting a Certificate of Appeallity from the appellate court.

A separate Order follows.

July 28, 2015 /sl
Date DEBORAHK. CHASANOW
UnitedState<District Judge
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