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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

THOMASCHENG,
Plaintiff,
V.
Civil Action No.: CBD-13-1365
LAKEFOREST
ASSOCIATES, LLC, et al.,

Defendants.
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MEMORANDUM OPINION

Before this Court is Plaintiff's Motioto Compel Production of Videotape and for
Associated Relief (“Motion to Compel”) (ECFAN51). The Court hasviewed the Motion to
Compel, related memoranda, and applicable |Blo hearing is deemed necess&Bgel ocal
Rule 105.6 (D. Md.). For the reasons presented below, the Court GRANTS the Motion to
Compel.

l. Background

On August 1, 2010, Thomas Cheng (“Plaindiffustained bodily injuries when he
slipped and fell on a wet common area aislewahat akeforest Mall (the “Mall”). Am.
Compl. 1 6-10. Plaintiff filed an Amended i@plaint on July 1, 2013 agnst the Mall owner
Lakeforest Associates, LLC (“kaforest”), its management Sim Management Associates, I,
LLC (“Simon”), and its cleaning service Sou#ls¢ Services Corporation d/b/a SSC Service

Solutions (“SSC”). Am. Compl. 1Y 2-4.
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On October 11, 2013, Plaintiff served his requests for production of documents and
interrogatories on Lakeforest and Simon. Opp’n 6 (ECF No® S&)rprisingly, SSC responded
to Plaintiff's requests for the productionadcuments on February 18, 2014 and answered
Plaintiff's interrogatoies on March 5, 2014ld. On March 19, 2014, Plaintiff served a motion
to compel on Lakeforest and Simoldl. at 6, Ex. A. Lakeforest and Simon responded to
Plaintiff's requests for the prodtien of documents on March 25, 201d, at 6, Ex. F, and
served unexecuted answersrtterrogatories on March 27, 201d, at 6-7, Ex. G. On April 7,
2014, Lakeforest and Simon responded &rfiff's initial motion to compel.ld. at 7, Ex. D.

On April 8, 2014, Lakeforest and Simon serex@cuted answers toterrogatories.Id. at 7, Ex.
H.

On April 18, 2014, Plaintiff filed his certificatof conference andghnstant Motion to
Compel with the Court, contéing that Lakeforest and Simé&ailed to provide responsive
answers and are withholding videotape evodeim bad faith. Mot. Compel 2, 4.

. Discussion

Rule 26(b) of the Federal Rules of CiRitocedure provides thgp]arties may obtain
discovery regarding any nonprivileged matter thatisvant to any party’s claim or defense.”
Fed. R. Civ. P. 26(b)(1). However, courts mimstlance various factors to determine just how
much discovery is reasonable in a given caségdrens v. Carrabba’s Italian Grill, In¢.196
F.R.D. 35, 37 (D. Md. 2000). Courts “considertbtite importance of the discovery sought to
the moving party, as well as the cast burden to the producing partyd. Rule 26 and
Discovery Guideline 10(e) of Local Ruleppendix A, “impose an affirmative duty on the

objecting party to particularizeith facts, not conclusory s&nents, the basis for” claiming

! Defendants are referring to page two of tiéémorandum of Points and Authorities in Support.



unreasonable burden or expensehiecting to discoveryld. at 38; Local Rule App. A,
Guideline 10(e)see alsdrucker v. Ohtsu Tire & Rubber Co., Ltd91 F.R.D. 495, 498 (D. Md.
2000). Courts have “great flexiljito order only that discovgthat is reasonable for a case,
and to adjust the timing of discovery and apportosts and burdens innay that is fair and
reasonable.”Marens 196 F.R.D. at 37-38.

Plaintiff notes deficiencies in the discoyeesponses of Lakeforest, Simon, and SSC
(collectively “Defendants”). Mot. Compel 1-3. aittiff takes particularssue with Defendants’
failure to produce videotape evidence and rsdee reasonable costs associated with the
preparation of the Motion to Compdd.

A. Plaintiff Did Not Adhereto Local Rules 104.7 and 104.8, and Strict Compliance
Shall Be Enforced in the Future

Plaintiff alleges that he correctly prepamet served the initial motion to compel on all
Defendants pursuant to Local Rules 104.7 Hil8. Mot. Compel 1-3. Defendants counter
that Plaintiff failed to file tle initial motion to comel within the requisite thirty-day period,
failed to address the initial motion to compebtbDefendants, and failed to adequately confer
with Defendants in accordance with the Local Rules 104.7 and 104.8. Opp’n 10-12.

Local Rule 104.7 applies whenever a disegwispute exists, requiring counsel to
submit a Certificate of Conference before the Court will consider any discovery motion. For a
select few discovery disputes “to which a respdresebeen served,” such as “motions to compel
answers to interrogatories and requests fodpction or entry upon land,” Local Rule 104.8 also
applies. Local Rule 104.8 requires a party who is dis§atiswith the responses to his discovery
requests and unable to resolve disputes infornflajiywritten or oral coomunications), to serve
a motion to compel on the opposing party withiintyhdays of his receipt of the discovery

response. Local Rule 104.8(a) (D. Magg also Doe v. Nat'| Hemophilia Found94 F.R.D.



516, 519-21 (D. Md. 2000). The Court encouragessel to confer witlone another during

the process, but requires counsetonfer with one another incanference of counsel if they are
unable to resolve their disputes “after servingrupoe another all of the documents relating to
the motion to compel.’SeeLocal Rule 104.7, 104.8(b3ee also Jayne H. Lee, Inc. v. Flagstaff
Indus. Corp. 173 F.R.D. 651, 655 (D. Md. 1997) (“Thespending party then has [fourteen]

days to serve the propounding party with a memorandum in opposition” to which the
propounding party has fourteen days to respond ahgiexchange does not resolve the dispute,
“counsel must then confevith one another.”).

If counsel fail to resolve #ir differences during the carence of counsel, the party
seeking to compel discovery maove for a court order in the tiber. The movant must file a
certificate of conference detailing specific infation about his effostto confer with the
opposing party, including either (1) the date, tiplace, and names of pi@s participating in
the conference of counsel, counsel’s attempts to hold a cergnce of counsel without success;
and (2) an itemization of the issues reaigriesolution by the Cour Local Rule 104.7,
104.8(c)(i) (D. Md.) (emphasis addedge also Neilson v. Unum Life Ins. Co. of A¥o. CCB
11-3317, 2012 WL 4017825, at *2 (D. Md. Sept. 12, 2@pajticularizing the requirements of a
certificate of conference). In addition, the moveust append a copy of the motion to compel
“previously served by the p#es” under Rule 104.8(a)l.ocal Rule 104.8(c)(i).

Local Rule 104.8 does not apply to “motionstanpel (a) answers iaterrogatories or
to requests for production or entry upon land winereesponses at all have been sen(edl
answers to deposition questions or (c) responséistovery requests dirext to a non-party.”
These motions are filed with the Court, bypagshe need for service on the opposing party, and

treated as any othapn-discovery motion.



Defendants have registered several procedlisputes. First, Defendants contend that
the initial motion to compel Plaintiff servexh Lakeforest and Simon on March 19, 2014 differs
significantly from the instari¥lotion to Compel filed witlthe Court on April 18, 2014See
Opp’n 11. Defendants are correct and the Cshuwuld summarily dismiss the instant Motion to
Compel on procedural grounds, because Rule 1&4@&quires Plaintiff to append a copy of the
motion to compel “previously served” on Defendantsis certificate of anference. Local Rule
104.8(c)(i). The instant Motion ©@ompel is entirely different from the initial motion to compel,
importantly failing to include all of theames of the participating partieSeeOpp’'n Ex. A.

Second, Defendants allege Plaintiff’'s Mart9, 2014 motion to compel, which Plaintiff
only served on Lakeforest and Simon, was untymélowever, there is no indication in the
briefings from the parties that Lakeforest3dmon ever responded to Plaintiff's October 11,
2013 discovery request&ee idat 6. In the absence of extensions granted by Plaintiff,
Lakeforest and Simon’s discovery respongese due on November 14, 2013. Since neither
Lakeforest nor Simon provided discovery responses by the due date, Local Rule 104.8 did not
apply and Plaintiff was free to file a motiondompel with the Cotiy bypassing service on
Lakeforest and Simon, and to thereafter puss@nference of Counsel under Local Rule 104.7.
Lakeforest and Simon finally sponded to Plaintiff’'s requests for the production of documents
on March 25, 2014, and served executed ansto interrogatories on April 8, 2014. If
dissatisfied, Local Rule 104.8 requdrPlaintiff to serve a motioto compel on Lakeforest and
Simon by April 28, 2014 regarding the productafrdocuments and by May 8, 2014 regarding
the answers to interrogatorieSeelocal Rule 104.8(a). Instead, Plaintiff filed the Motion to

Compel directly with the Court on April 18, 2014, without having firsteent on Lakeforest



and Simon and without availing himself of the opportunity that Local Rule 104.8 provides to
solve certain discovery issuestside the auspices oftiCourt. Mot. Compel 4.

Third, a dispute exists as to whether theipa conferred sufficiently to comply with
Rule 104.7. Plaintiff assertsahcounsel for the partiesgaged in discovery telephone
conferences on both Jany&7 and March 21, 20145eeMot. Compel Ex. 1. However,
Defendants correctly note that neither of théses occurs after thersiee of the Motion to
Compel. SeeOpp’n 11; Local Rule 104.8(b). The jpess for Plaintiff’'s March 19, 2014 motion
to compel was sufficiently complete when Lakeforest and Simon responded on March 25, 2014
for the production of documents, and on April 8, 2014 for the answers to interrogatories. For a
conference of counsel to meet the requineimef Rule 104.7 and 104.8, it must have taken
placeafter March 25, 2014 and April 8, 2014 respeelywfor each discovery request.

Plaintiff failed to adhere to Local Rulé94.7 and 104.8. Defendants are correct that the
Court should summarily dismiss the instant Motion to Compel. However, because this is
Plaintiff's first instance of errothe Court shall excuse Plaintgfprocedural failures. The Court
will strictly enforce compliancwiith the Local Rules from all parties in the future.

B. Lakeforest and Simon Possess the Requisite Control to Compel Production of
the Videotape, and at a Minimum Were Required to Preserve the Videotape

Plaintiff alleges that Lakefest and Simon control a surveillance videotape capturing
footage of the accident and requests that thet@ounpel them to produce it. Mot. Compel 1.
Non-party Mydatt, an independiecontractor formerly emplyed by Lakeforest to provide
security and safety-related semscto the Mall, is believed twe currently in physical possession
of the videotape SeeMot. Compel Ex. 4. In their respongePlaintiff’'s Motion, Lakeforest and

Simon contend they do not control the videotapé have no obligation to produce it. Opp’n 3.



Spoliation is the destruction afaterial evidence or the farke to preserve evidence that
could be used in a pending or reasonably foreseeable litigeiibrestri v. Gen. Motors Corp.
271 F.3d 583, 590 (4th Cir. 200Bampson v. City of Cambridggs1 F.R.D. 172, 179 (D. Md.
2008). Spoliation is not a substave claim or defense but aromnon law evidentiary rule that
the trial court applieat its discretion.Hodge v. Wal-Mart Stores, InB60 F.3d 446, 449-50
(4th Cir. 2004)Vodusek v. Bayliner Marine Cor1 F.3d 148, 155 (4th Cir. 1995).

Under the doctrine of spoliatioparties have a duty to preger(including a duty to not
destroy) evidence when litigation il or becomes reasonably anticipat&bodman v.
Praxair Services, In¢632 F. Supp. 2d 494, 509 (D. Md. 2009). To fulfill its duty to preserve
relevant evidence, “[o]nce a party reasonablycgrates litigation, it mat suspend its routine
document retention/destruction policy and jpuplace a ‘litigation hold’ to ensure the
preservation of relevant documentdd. at 511. If a party cannot fulfill its duty to
preserve because it does not “dwn “control” the evidence witim the meaning of Federal Rule
of Civil Procedure 34, the parhevertheless has an obligatiorptovide the opposing party with
notice of access to the evidence or of the jpessiestruction of thevidence if the party
anticipates litigation involving that evidenc8ilvestri,271 F.3d at 591This Court has broadly
construedhe term‘control” as the legal ght, authority, or practicalbility to obtain the
materials sought on deman8teele Software Sys., CorpDataQuick Info. Sys., Inc237
F.R.D. 561, 564 (D. Md. 2006). The duty to presewidence is one owed to the court, not to
opposing parties, which is why there is no indepantiet of spoliatiorin this jurisdiction. See
Victor Stanley, Inc. v. Creative Pipe, In269 F.R.D. 497, 525 (D. Md. 201ampson251

F.R.D. at 179.



Here, Mydatt provided a detad accident report to Lat@est and Simon immediately
following the incident.SeeMot. Compel Ex. 3. The reporidicated that Unit 1 Camera #10 of
Mydatt’s surveillance system partially captaithe accident, Mot. Compel Ex. 3, which Mydatt
maintained pursuant to a contract with LakesbreMot. Compel Ex. 4, at 3—4. As such, the
Court finds that Lakeforest and Simon were katlare that surveillance footage of the accident
existed and possessed the practical alihtsiccess it on demand. On August 19, 2010,
Plaintiff’'s counsel contacted kaforest and Simon to requekat the surveillance tape be
preserved for the purpose of litigatioBeeMot. Compel Ex. 6. Accordingly, Lakeforest and
Simon should have reasonably anticipated litcgaand should have been aware of the tape’s
relevance to Plaintiff’'s claim. The Court cdumbes that Lakeforest and Simon had a duty to
preserve (as well as a duty notstroy) the surveillance videotape.

The Court also remains unconvinced by Lakesband Simon’s assertion that they do
not currently possess the requisite control necessary to compel production of the videotape.
Caselaw demonstrates that a contractual reistip between two parties, which privies one
party to access documents or information physiqadlysessed by the other, can be sufficient to
establish the requisite control necessary to amppduction of a discovery-related document.
For example, the Court FRisher v. Fisherconcluded that, as a bank account holder, the
defendant had the requisite rigittpractical ability to obtain grested financial documents from
the non-party financial institution, thus warragtia court order compelling production of the
documents. 2012 WL 2050785, at *6 (idd. June 5, 2012). Similarly, ioynn v. Monarch
Recovery Management, Inthe Court found that the defendant’s contracted status as an account
holder with a non-party telephone darrentitled him to the “rightauthority, or practical ability”

to obtain an itemized telephone bill from the arrthus warranting a court order compelling the



defendant’s production of the bill. 285 H.R350, 361 (D. Md. 2012). Here, Lakeforest’s
former contractual relationshypith Mydatt establishes sufficient control over security-related
information documents possessed by Mydatt tapel Lakeforest and Simon to produce the
videotape. The Court shall n&quire Plaintiff to incur expeses subpoenaing Mydatt for the
videotape that Defendants weneder legal obligatioto preserve and over which they possess
sufficient control.
I11. Conclusion

For the foregoing reasons, the CourtANR'S the Motion to Compel and orders

Lakeforest and Simon to produce ttequested videotape evidence.

June30,2014 Is/
Charles B. Day
United States Magistrate Judge
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