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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*

CAROLE NELSON, *
*
Petitioner, *
*
V. * Civil Action No. RWT-13-1417
* Criminal Action No. RWT-09-0214
UNITED STATES OF AMERICA, *
*
Respondent. *

MEMORANDUM OPINION AND ORDER

On May 13, 2013, Petitioner Carole Nelsoledi a Motion to Vac®, Set Aside, or
Correct Sentence under 28 U.S.C. § 2255. EQF 28. Ms. Nelson’s motion claims that her
“attorney was not properly praped” at sentencing. On JuB6, 2013, the Government filed a
Response in Opposition. ECF No. 32. The Pet#its motion is without merit and will be
denied.

Background Facts

On April 28, 2009, Ms. Nelson entered a pleflaguilty as to one count of money
laundering in violation of 18 U.S.C. § 1957. ECF No. 7. In her plea agreement, Ms. Nelson
waived her right to appeal any sentence withitbelow the advisory guidelines range resulting
from an adjusted offense level of 2d. After a thorough Rule 1tolloquy, the Court accepted
the plea, finding it to be knang and voluntary. ECF No. 12.

On May 14, 2012, the Court sentenced Ms. dlelto a term of imprisonment of 29
months followed by three years of supeedsrelease. ECF No&6, 27. The Court found
Ms. Nelson’s offense level to be 22, which witltraminal history category of I, resulted in a

sentencing guidelines range of 41 to 51nthe. ECF No. 27. In imposing a term of
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imprisonment of only 29 months, the Court depadrsubstantially below the advisory guidelines
range. The Court ordered restitution of $34,340,83@01Be paid jointly and severally with
Ms. Nelson’s co-defendants. ECF No. 32, Ex. 1.

Ms. Nelson’s motion alleges that her attorfieyas not properly prepared” at sentencing
and did not sufficiently argue that she was nat sapervisor in theanspiracy and that she
should not be responsible for paying restitutiantjg and severally because she only worked for
the company for six months. ECF No. 29 at 5.

Analysis

Under 28 U.S.C. § 2255, a petitioner must proyea preponderance of the evidence that
a “sentence was imposed in violation of the Constitution or laws of the United States, or that the
court was without jurisdiction to impose such s&ge, or that the sentence was in excess of the
maximum authorized by law.” 28 U.S.C. § 2255 (2008ijer v. United Sates, 261 F.2d 546,
547 (4th Cir.1958). If the motion to vacate, set@sat correct sentencalong with the files and
records of the case, “conclusively show that jeedntitled to no relief,” a hearing on the motion
is unnecessary and the claims raised in théomanay be dismissed summarily. 28 U.S.C. §
2255(b); United Sates v. White, 366 F.3d 291, 296-7 (4th Cir.2008videntiary hearing not
required where a petitioner's alléigas are “so palpably incredible, so patently frivolous or false
as to warrant summary dismissal.”). The Counti§i that no hearing is cessary in this case.

Ms. Nelson’s only cognizable claim challesg her counsel's performance. Courts
examine claims of ineffectivassistance of counsel undere tbwo-prong test set forth in
Srickland v. Washington, 466 U.S. 668, 687 (19843ee also Hill v. Lockhart, 474 U.S. 52, 57
(1985). UnderSrickland, defendants must show (1) that their counsel’'s performance was so

“deficient” that “counsel was not functioning #se ‘counsel’ guaranteed the defendant by the



Sixth Amendment” (the “performance prong”) and {2at the defendant #eared prejudice as a
result (the “prejudice prong”)d. at 687. “Unless a defendant makes both showings, it cannot be
said that the conviction . . .g@lted from a breakdowin the adversary press that renders the
result unreliable.ld.

The Court finds that Ms. Nelson’s counseBerformance was objectively reasonable.
Ms. Nelson claims that her attorney was not prigperepared specifidtly because he did not
use certain documents that “showed Michael Hickson as being the person [she] was under and
answered to” which is relevant because thes@cutor allegedly “weiglie[her] participation
heavily on the inference that [Ms. Nelson] cofie@ things.” ECF No. 29 at 5. Having reviewed
the sentencing hearing transcrightis Court is satisfiethat Ms. Nelson’s counsel was prepared
and he even did in fact raise these role-eelassues. Moreover, Ms. Nelson makes no argument
that she suffered prejudice. In fact, sheswgiven a sentence significantly below that
contemplated by the guidelines ran&he clearly does not meet Sgckland standard.

As to Ms. Nelson’s claim regarding her radiibn order, this isiot a cognizable claim
under 8§ 2255 which allows petitioners d¢ballenge theicustodial statusSee United States v.
Coward, 230 F.3d 1254 (4th Cir. 2000).

Certificate of Appealability

Ms. Nelson may not appeal this Court'sii@de of relief under 28 U.S.C. § 2255 unless it
issues a certificate of appealabilitynited Sates v. Hardy, 227 Fed. Appx. 272, 273
(4th Cir. 2007). A certificate obppealability will not issuainless Ms. Nelson has made a
“substantial showing of the denial of a constitutional right.” 28 U.S.C. § 225B@rdy,
227 Fed Appx. at 273. “A prisonertidies this standard by demdreting that rasonable jurists

would find that any assessmenttbé constitutional claims by thestliict court is debatable or



wrong and that any dispositive procedural rullmgthe district court is likewise debatable.”
United Sates v. Riley, 322 Fed. Appx. 296, 297 (4th Cir. 2009his Court has assessed the
claims in Ms. Nelson’s motion to vacate her sece on the merits andund them deficient. No
reasonable jurist couldind merit in any of her claimsand therefore no certificate of
appealability shall issue.

Accordingly, it is this 4th day of September, 2014, by the United States District Court for
the District of Maryland,

ORDERED, that Petitioner Carole Nelson’s Kan to Vacate Sentence Pursuant to
28 U.S.C. § 2255 [ECF No. 29]BENIED; and it is further

ORDERED, that a certificate of appealabilityahnot be issued; and it is further

ORDERED, that the Clerk shall niaa copy of this Memorandum Opinion and Order to
Petitioner; and it is further

ORDERED, that the Clerk is directed tdose Civil Action No. RWT-13-1417.

I

ROGER W. TITUS
UNITED STATES DISTRICT JUDGE




