Reed v. National City Mortgage Doc. 15

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
SOUTHERN DIVISION
DENNIS JAMES REED,
Plaintiff,
V. Civil Action No. AW-13-1536
PNC MORTGAGE, a division of

PNC BANK, N.A. f/k/a NATIONAL
CITY MORTGAGE,

Defendant.

MEMORANDUM OPINION

Pending before the Court is f2adant’s Motion to Dismisgro sePlaintiff Dennis
Reed’s Complaint for failure to state a claidoc. No. 9. The Court Isareviewed the record
and concludes that no hearing is neces&agloc. R. 105.6 (D. Md. 2011). For the following
reasons, the Cowntill GRANT Defendant’s Motion to Dismiss.
. FACTUAL AND PROCEDURAL BACKGROUND

On or about March 29, 2013, Plaintiff filedglaction in the Cingit Court of Prince
George’s County against Defend&ational City Mortgage to quigitle to his Upper Marlboro,
Maryland property. PNC Mortgage, which is succegsinterest to National City Mortgage as
a result of the merger between PNC Bank, Nwdd National City Bank, removed the action to
this Court on May 28, 2013. Doc. No. 1.

Plaintiff claims title to the Upper Marlbomproperty based on a deed dated December 31,
2008 and recorded the same day in the land refordgince George’s County. Doc. No. 2 2.

In or about February 2009, Plafhbbtained a refinanag loan from National City Mortgage in

! Defendant’s Motion for Protective Order, Doc. No. 13, will als®ENIED as moot.
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the amount of $362,207.00, which was secured by a deed of trust to NationddCitya; Doc.
No. 2-1. The deed of trust named LawyEitte Services, Inc. as the trustdel. The deed of
trust was recorded in the land records foné& George’s County on February 4, 2009. Doc.
No. 2 1 5.
Plaintiff asserts that theedd of trust is “invalid ad unenforceable” for the following
reasons:
In 2013 the Plaintiff had all mortgage documents examined and researched.
Research shows that National City Mortgags a dissolved status in the state of
Maryland. Lawyers Title Services, Inc. agdtee has a forfeited status in the state

of Maryland and both entéis can no longer do business in the state. . . .

Subject Mortgage was separated fritra note at least once and remains
separated, making the mortgage unerdable, null, deficient, and illegal.

A search of the land records of Prireeorge’s County Maryland indicates that
there is no valid assignment of Deed ofigtrto any other parties. Therefore,
neither National City Mortgage nor anyité neither [sic] assignees, nor PNC has
the legal authority to enforce the Note asated with the subject Deed of Trust.
National City Mortgage has [sic] the ldg@anding to enforce the Note, because
the Deed of Trust and Note have been s#pd as a result of the securitization of
the loan, making the subject Assignthef Deed of Trust invalid and
unenforceable . . . .
Id. 1 6. Plaintiff seeks a declaration from thisu@ that the deed ofust is null and void and
seeks to quiet title to the propeftom any claims by Defendantd. at 4.
Defendant filed the pending Motion to Diss for failure to state a claim on June 4,
2013. Doc. No. 9. The motion has been fully bdeded is ripe for th€ourt’s consideration.
. STANDARD OF REVIEW
The purpose of a motion to dismiss under Rul@d)(8) is “to test the sufficiency of [the]

complaint.” Edwards v. City of Goldsbord 78 F.3d 231, 243 (4th Cir. 1999). Except in certain

specified cases, the complaint need only saisfle 8(a) of the Federal Rules of Civil



Procedure, which requires a “short and plain stateraf the claim showing that the pleader is
entitled to relief.” Fed. R. Civ. B(a)(2). A plaintiff must pleatienough facts to state a claim
to relief that is pusible on its face.Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007). In
resolving a motion to dismiss, the Court shoulocped in two steps. First, the Court should
determine which allegations in the Complaint are factual allegations entitled to deference, and
which are mere legal conclusiotiat receive no deferenc&eeAshcroft v. Igbgl556 U.S. 662,
678-79 (2009). “Threadbare recitalsthe elements of a caustaction, supported by mere
conclusory statements, do not sufficéd. at 678. Second, “[w]hetihere are well-pleaded
factual allegations, a court should assume thesiacity and then dermine whether they
plausibly give rise to aantitlement to relief.”ld. at 679.

In its determination, the Caumust “accept the well-pleaded allegations of the complaint
as true,”Albright v. Oliver 510 U.S. 266, 268 (1994), and “muehstrue factual allegations in
the light most favorable to the plaintiftiarrison v. Westinghouse Savannah River, €86
F.3d 776, 783 (4th Cir. 1999). The Cosinbuld not, however, accept unsupported legal
allegationsRevene v. Charles Cnty. Comm®882 F.2d 870, 873 (4th Cir. 1989), “legal
conclusion[s] couched as . factual allegation[s],Papasan v. Allain478 U.S. 265, 286 (1986),
or conclusory factual allegations devoid of any reference to actual eMeites Black
Firefighters of Norfolk v. Hirst604 F.2d 844, 847 (4th Cir. 1979). “Factual allegations must be
enough to raise a right to reli@bove the speculative level..on the assumption that all the
allegations in the complaint are true (even if doubtful in factwombly 550 U.S. at 555.

Complaints filed bypro seplaintiffs are “to be liberally construed . . . angdra se
complaint, however inartfully pleaded, musthzdd to less stringent standards than formal

pleadings drafted by lawyersErickson v. Pardush51 U.S. 89, 94 (2007) (citations omitted)



(internal quotations omitted). However, “evepra secomplaint must meet a minimum
threshold of plausibility.”"Hawkins v. HairstonNo. 12-cv-1366-JKB, 2012 WL 5503839, at *2
(D. Md. Nov. 8, 2012).
I[Il.  ANALYSIS

Plaintiff first alleges that the deedtodist is invalid and unenforceable because the
original lender and trustee—National CNjortgage and Lawyers Title Services, Inc.,
respectively—are no longer in good standing tddsiness in Maryland. Doc. No. 2 § 6(a).
Exhibits attached to Plaintiff's Complaint densrate that Nationaliy Mortgage has been
dissolved and Lawyers Title Services is in fdiee. Doc. No. 2-1 at 1-2. Plaintiff cites no
authority, and the Court is aveaof none, which would renderetldeed of trusnvalid and
unenforceable on these grounds. PNC Mortgage, as successor in interest to National City
Mortgage, has the same right to benefit v deed of trust as the original len8leAnd even
assuming that the deed of trust was defectivadoning a forfeited entitgs trustee, it would not
be invalid or unenforceable. “An error or om@sin a mortgage or deed trust concerning the
designation of the trusteor the individual authorized &xercise a power of sale does not
invalidate the instrument or tlability of the mortgagee or beneffary of the deed of trust to
appoint an individual to exercisike power of sale.” Md. CodReal Prop. 8 7-105(b)(4). The
deed of trust in this case expressly grantdeéinder and beneficiary the power to remove a
trustee and appoint a sgssor trustee. Doc. No. 2-1 { 24ccordingly, Plaintiff’'s argument
that the deed of trust is invalad unenforceable based on the status of National City Mortgage or
Lawyers Title Services is without merit.

Plaintiff's arguments that the deed of trissinvalid and unenforceable because it has

been “separated” from the underlyingte are similarly without meritSeeDoc. No. 2 1 6(b),

2 Plaintiff does not raise a factual dispute that PNC tytayé is successor in interéstNational City Mortgage.



6(d). Courts in this distridiave rejected similar claims basen the alleged separation of a note
from the deed of trustSee, e.gParker v. Deutsche Bank Nat'l Trust Cblo. WMN-12-3358,
2013 WL 1390004, at *2-3 (D. Md. Apr. 3, 2013Although Plaintiff presents no facts
indicating that his loan was settiized, he appears to objectdecuritization in generalSee

Doc. No. 2 1 6(d). Even assuming that his le@as securitized, Plaifitihas presented no basis
for the Court to declare the deedtfst invalid or unenforceableésee, e.g Edokobi v.
Greenpoint Mortg. FundingNo. JFM-13-288, 2013 U.S. Dist. LEXIS 45782, at *2 (D. Md.
Mar. 29, 2013) (“Securitization ohortgages is not illegal.”Buss v. JP Morgan Chase Bank,
N.A, No. WMN-09-1627, 2010 WL 2733097, at *5.(®d. July 9, 2010) (“The various
arguments that Plaintiff advancessupport his theory that tisecuritization rendered the Note
unenforceable are also without legal suppott.Therefore, Plaintiff has failed to state a
plausible claim for relief based ¢ime alleged separation of the néiam the deed of trust or the
securitization ohis loan.

Finally, Plaintiff appears to object to the féuat there is no validssignment of the deed
of trust recorded in the landgords of Prince George’s Countylaintiff’'s argument is without
merit for multiple reasons. First, no assignnfemtn National City Mortgage to PNC Mortgage
was necessary because PNC is the successornesinte the rights of National City Mortgage.
SeeMd. Code, Corps. & Ass’ns 8§ 3-114(e)(1) éasesult of merger aronsolidation, “[t]he
assets of each [entity] transfer to, vestimg devolve on the successor without further act or
deed”). Second, under Maryland la{}g] deed of trust securing a negotiable promissory note
cannot be transferred like a ngage; rather, the correspondinote may be transferred, and

carries with it the security praded by the deed of trustDeutsche Bank Nat'l Trust Co. v.

3 Furthermore, the deed of trust relating to Plaintiffeperty expressly gives the lender the authority to sell its
interest in the loan without prior noticettte borrower/trustor. Doc. No. 2  20.



Brock 63 A.3d 40, 48 (Md. 2013). Accordingly eite is no legal requirement that an
assignment of a deed of trust must be recorded in Maryl&ed.also In re William277 B.R.
78, 81-82 (Bankr. D. Md. 2002) (“The holder of theeed of trust note (cr&dr) may transfer the
note to another party without recording a new defedust or other instirment of conveyance in
the Land Records.”). For these reasons, Plaimi$ffailed to state a plsible claim for relief,
and his Complaint must be dismissed.

Plaintiff makes a variety afew factual allegations and claims in his opposition to
Defendant’s Motion to DismissSpecifically, Plaintiff appeait® claim that PNC Mortgage’s
response to his “qualified writh request” (QWR) was inadequate under the Real Estate
Settlement Procedures Act (RESPA). Doc. Noatl2-4. Plaintiff also claims that National
City Mortgage breached its contract, which “voids the lodd."at 4-5. As an initial matter,
Plaintiff may not raise newlaims for the first time in an opposition briesee, e.gZachair,

Ltd. v. Driggs 965 F. Supp. 741, 748 n.4 (D. Md. 1997) (“[The plaintiff] is bound by the
allegations contained in the complaint and canthwough the use of motion briefs, amend the
complaint.”). Regardless, the Court has revieRkintiff’'s new arguments and concludes that
they are without merit.

Under RESPA, a qualified written request nb@ymade “for inforration relating to the
servicing of aloan. 12 U.S.C. § 2605(e)(1)(A) (emphasis addsh;alsad. § 2605(i)(3).
However, Plaintiff's purporte@WR to Defendant contested the validity of the loan and
requested various documents and information rejdt the originationrad transfer of the note
and deed of trust. Doc. No. 12-1 at 3-7.Ward v. Security Atlantic Mortgage Electronic
Registrations Systems, Inthe district court held that ansilar correspondence did not qualify

as a “qualified written request” under RESPA:



Here, Plaintiffs include as an exhibit to the amended complaint a document

entitled “Qualified Written Request” datéarch 19, 2010. . . . A fair reading of

this document, however, leads the ¢darconclude that it served as a

communication challenginipe validity of the loarand not a communication

relating to the servicing ghe loan as defined Istatute Indeed, the letter seeks

inter alia copies of loan documents, assigmts of the deed of trust and

promissory note and copies of proparngpection reports and appraisals and a

loan transactional history. . . . There @o allegations in the amended complaint

regarding irregularities in [the defendpsiservicing of the loan and the notice

does not identify purported errors witaintiffs’ account or ask questions

relating to [the defendant’}servicing thereof. . . . écordingly, Plaintiffs’ March

2010 notice did not qualify as a valid QVéRd thus [the defendant]’s failure to

respond thereto does not subjiit to RESPA liability.

858 F. Supp. 2d 561, 574-75 (M.D.N.C. 2012jateons and footnotes omittedyee also In re
Ginn, 465 B.R. 84, 95 (Bankr. D.S.C. 2012) (holdingttrequest for proof that bank was holder
of the note and mortgage wast a “qualified written requéstinder RESPA). Accordingly,
Plaintiff has not demonstied a plausible claim for relief pursuant to RESPA.

Plaintiff also asserts in $iopposition that National City Mortgage breached its contract
with him. The contours of Plaintiff’'s breach afntract claim are not @rely clear. However,
Plaintiff writes in his brief that “[u]pon inforation and belief, NCM did not loan Plaintiff
money.” Doc. No. 12 at 4. Plaintiff did not ajkein his Complaint thdte did not receive the
loan proceeds specified in tdeed of trust. Indeed, evlis opposition appears to acknowledge
that he executed the loan on or about Febrda®009, and that the amount of the loan was
$362,207.00.Id. at 1. Furthermore, a breach of qawt action does not lie merely because
Plaintiff now believes that he agm to unfavorable terms. Plaffilso appears to rely on the

allegation that National CitiMortgage is dissolvedd. at 4, but this is insufficient to state a

claim for the reasons discussed abbve.

* The Court further notes that the extent Plaintiff's breach of contrataim is based on not receiving all the loan
proceeds due to him, it would be barred by the statute of limitations. “A civil action at law shigtibveithin

three years from the date it accrues.” Md. Code, Ctsd&Broc. § 5-101. The Court of Appeals of Maryland has
held that the discovery rule generally applies to a cause of action brought under §8-fttst &he cause of action



V. CONCLUSION
For the foregoing reasons, Defendant’s Motion to Dismiss wiBBANTED, and
Plaintiff's claims against Defendant will besdhissed with prejudice. Plaintiff will not be
granted leave to file an amended complairthia case, as amendment would be futile. A
separate Order follows.
July 2, 2013 Is]

Date Alexander Williams, Jr.
United States District Judge

accrues when the claimant in fact knew @sanably should havaown of the wrong.”Poffenberger v. Risser
431 A.2d 677, 680 (Md. 1981). Reading the Complaidt@wposition brief liberally, Plaintiff appears to identify
February 4, 2009 as the date of wrongdoing. Plaivtffld have been aware of &dicts constituting the wrong in
or about February 2009, and therefore, his claim would be barred.



