JW & JJ Entertainment, LLC et al v. Sandler Doc. 15

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
SOUTHERN DIVISION
JW & JJ ENTERTAINMENT, LLC et al.,
Plaintiffs,
V. Civil Action No. 8:13-cv-01609-AW

MARK SANDLER,

Defendant.

AMENDED MEMORANDUM OPINION

Plaintiffs have filed a Complaint f@eclaratory Judgment and Preliminary and
Permanent Injunctive Relief (“Complaint”). Plaifa’ Complaint involvesa contract dispute.
Defendant has filed a Motion to Dismiss. Teurt has reviewed the record and deems a
hearing unnecessary. For flelowing reasons, the CouBRANTS IN PART AND DENIES
IN PART Defendant’s Motion to Dismiss.

l. FACTUAL AND PROCEDURAL BACKGROUND

Plaintiffs are an assemblage of indivitkuand corporate entities who are movie
producers. Plaintiffs are in the procespriducing a movie based on the life story of boxer
Roberto Durdn Samaniego (“Roberto Duran” or “&nii). Plaintiffs plead that Duran is widely
regarded as one of the greatesxers of all time. Defendant Mark Sandler (“Sandler” or
“Defendant”) is an individual Wo lives in Maryland. Basically, Plaiffs allege that Sandler has
indicated that he will sue them if theyake their movie without paying him.

The dispute has its origins in a businedationship gone awry between Sandler and

Duran. On February 12, 1995, Sandler, Duran, amas wife, Felicida Duran, entered into a
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management contract (“Sandler-Duran Agreethen“Agreement”). The Agreement generally
provides that Sandler would manageof Duran’s business affairs and that, to effectuate these
purposes, Duran would graBandler certain rights.

Section 5 of the Agreement contains soeh grant. As the dispute centers on the
meaning and effect of Section 5, theu@t reproduces it in its entirety:

Duran grants to Sandler the exclusivghtiworldwide to use the name “Roberto

Duran” or any form thereof and any image or likeness of Duran in any form

whether photographic, electronic, videaapudio or audio [, literary, news

clipping, magazine or otherwise for whaér purpose Sandler deems appropriate.

Duran warrants that Sandler has exclasights to the Duran name, image, and

likeness and that he has given and will give no other party said property. Duran

expressly gives to Sandler the rightiaran’s life story and understands that

Duran’s life story may be documentedbook, movie and/or television form.

Duran will cooperative [sic] with Sarel to create Duran’s life story.

Doc. No. 7-6 8§ 5, at 3.

Sandler asserts that Duran breached threégent. Sandler further states that, after
giving Duran notice and an opportunity to curetdreninated the Agreement and reserved all of
his rights under it. Section 15 thfe Agreement states that Sandler could terminate it if Duran
breached it and that Sandler would retain all rights under it if he elected to terminate it based on
Duran’s breachSee id§ 15, at 6.

After Duran’s alleged breach, Sandler staéite$ he sued Duran and his wife in the
Circuit Court for Montgomery County, Maryland. Although “Duran Enterprises, LLC” was the

plaintiff in that suit, Sandler asserts that Duaasigned all of his rightsnder the Agreement to



Duran Enterprises pursuant to a ternthef Agreement. On February 19, 1997, a default
judgment was entered in favor Btiran Enterprises against Durand his wife in the amount of
$356,390.19. Doc. No. 7-10.

Plaintiffs allege thain March 2007, Duran and a company named Compadre, LLC
entered into a contract pursuant to which Dysarported to grant cein rights to Compadre,
including his “exclusive life stgrrights.” Doc. No. 1 { 1%ee alsdoc. No. 1-2 at 2-3.
Allegedly, through a series of treactions whose detaidge irrelevant here, Duran’s life story
rights were transferred to PlaintiffSee generallpoc. No. 1 §{ 13-28. Pursuant to some of
these transactions, Plaintiffdege that, starting in 2009, theyJeabeen working diligently to
make a movie based on Duran’s life story, thekig title of which is “Hands of Stone.”
Plaintiffs add that they have idehundreds of thousands of defidor the rights to make Hands
of Stone and have incurred milliongdollars in production costSee id{{ 26, 28.

In October 2012, Sandler allegedly spoke viAthintiff Weisleder by telephone and told
him that he owns the rights to Duran’s life stdPlaintiffs generally &ge that Sandler has
stated that he will sue them unless Plfspay him a certain amount of money.

On June 4, 2013, Plaintiffs filed a Colaipt based on the foregoing allegations.
Plaintiffs allege that the Couinas both diversity and fedeglestion jurisdiction over the case.
Federal question jurisdictn allegedly arises from a First Amendment challenge that Plaintiffs
would make if Sandler assertbib rights to Duran’s life stgrpursuant to the Sandler-Duran
Agreement. Under Count |, Plaintiffsquest a judgment declaring that:

I. Defendant has no right to interfere with the production and marketing of
Hands of Stone;

il. Defendant does not have a viabluse of action ajnst Plaintiffs;



ii. The Sandler-Duran Agreement is void for vagueness;

V. The Sandler-Duran Agreementis illegal contract of adhesion;

V. Duran did not breach the SamdDuran Agreement by purporting to
assign his life story ghts to Plaintiffs;

Vi. Defendant cannot state a claim tortious interference with contract;

vii.  TheFirstAmendmentvould bar Sandler’s claims.
Doc. No. 1 1 50, at 13-15. For its part, Counblitains a request for preliminary and permanent
injunctive relief.ld. Y 51-52.

On July 19, 2013, Defendant filed a MotitmnDismiss with Prejudice or, in the
Alternative, for Complete or Partial Summakydgment (“Motion to Dismiss”). Doc. No. 7.
Defendant asserts that the Agreement givesaxictusive rights to Duran’s life story and argues
that Plaintiffs’ claims are therefore unfoundedfdéelant also raisesras judicata argument
based on the state court litigation. Plaintfffsd their Opposition on August 23, 2013. Doc. No.
10. Plaintiffs more or less make the same argushat they allegender Count | of their
Complaint. Defendant has filed a Reply. Doc. No. 11.

Il. STANDARD OF REVIEW

The purpose of a 12(b)(6) motion to dismismitest the sufficiency of the plaintiff's
complaint.See Edwards v. City of Goldsbod¥8 F.3d 231, 243 (4th Cir. 1999). In two recent
cases, the U.S. Supreme Court has clarifiedtdwedard applicable to Rule 12(b)(6) motions.
Ashcroft v. Igbal129 S. Ct. 1937 (2009ell Atl. Corp. v. Twomb|y550 U.S. 544 (2007).
These cases make clear that Rule 8 “requitelsaving,’ rather than a blanket assertion, of

entitlement to relief. Twombly 550 U.S. at 556 n.3 (quoting Fed. R. Civ. P. 8(a)(2)). This



showing must consist of at least “enough factstate a claim to relief that is plausible on its
face.”Id. at 570.

In deciding a motion to dismiss, the courbsld first review the complaint to determine
which pleadings are entitleéd the assumption of trut®ee Igbal129 S. Ct. at 1949-50. “When
there are well-pleaded factuadlegations, a court should asselitheir veracity and then
determine whether they plausibly giuse to an entitlement to reliefld. at 1950. In so doing,
the court must construe all factual allegationghe light most favorable to the plaintiSee
Harrison v. Westinghouse Savannah River, €86 F.3d 776, 783 (4th Cir. 1999). The Court
need not, however, accept unsupported legal allegaR@vene v. Charles County
Commissioners882 F.2d 870, 873 (4th Cir. 1989), leganclusions couched as factual
allegationsPapasan v. Allaind78 U.S. 265, 286 (1986), or cdumory factual allegations
devoid of any reference to actual evetusited Black Firefighters v. Hirs604 F.2d 844, 847
(4th Cir. 1979}

1. LEGAL ANALYSIS
A. Federal Jurisdictional Question

Plaintiffs assert that theddrt has both federal questiand diversity jurisdiction over
their claims. Plaintiffs ground this assertion drigdt Amendment argument. The essence of this
argument is that the Court would violate tHanst Amendment rights by enforcing the Sandler-
Duran Agreement because Duran is famous and they have a constitutional right to make a movie

based on his life story. Defendant respondsttiexe is no governmental action because the

! Although the Sandler-Duran Agreement is pbghy outside of the Complaint, the Complaint
incorporates it by reference, thereby making iappropriate subject of a motion to dismiSee, e.g.
Tellabs, Inc. v. Makor Issues & Rights, Lt51 U.S. 308, 322 (2007) (citation omitted) (stating that
courts must consider the documents that the &@imgncorporates by reference when ruling on a
12(b)(6) motion to dismissphillips v. LCI Intern., InG.190 F.3d 609, 618 (4th Cir. 1999) (stating that
courts may consider documents external to tmeptaint when ruling on a 12(b)(6) motion to dismiss
where they are integral to, and égjply relied on in, the complaint).
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dispute is between privatenpias. Although jurisdiction doasot depend on this question, the
Court answers it because it is dispositive of Plaintiffs’ substantive First Amendment argument.
It is well-established that “[t]he Constituti@protections of individual liberty and equal
protection apply in general ontg action by the governmentSee, e.gEdmonson v. Leesville
Concrete Co., In¢500 U.S. 614, 619 (1991) (citiddat’l Collegiate Athletic Ass’'n v.
Tarkanian 488 U.S. 179, 191 (1988)). Thus, “[ijn azonstitutional scheme, [the] state action
doctrine protects the private sector from thstrietions imposed on the conduct of government.”
Andrews v. Fed. Home Loan Bank of Atla®@8 F.2d 214, 216 (4th Cir. 1993). However, “[iln
certain circumstances, a private actor canlstilbound by constitutional limitations because its
conduct is fairly attribtable to the stateld. at 217 (citation and ternal quotation marks
omitted). “In order to show state action by a peventity, . . . it must be demonstrated that the
private party charged with the deprivation cobéddescribed in all faness as a state actoid”
(citation and internal quotation marks omittedhe can deem a private party a governmental
actor in four contexts, or@f which is relevant her&ee idThis occurs “when the state has
committed an unconstitutional act in the cowsenforcing a right of a private citizend.
“Court enforcement of private agmaents may constitute state actiddSA Techs. Inc.
v. Tirpak Civil Action No. 12—-2399, 2012 WL 1889157,*&t(E.D. Pa. May 24, 2012) (citing
Democratic Nat'l Comm. v. Republican Nat'l Com6¥.3 F.3d 192, 204 (3d Cir. 20123ge
also Shelly v. KraemeB34 U.S. 1, 19-20 (1948). Although court enforcement of state law
doctrines in a manner alleged to violate First Amendment may constitute governmental
action, a court’s adverse enforcemehcontractual obligations #th a party explicitly assumes
does not constitute governmental actiSae Cohen v. Cowles Media Ca01 U.S. 663, 668

(1991). Courts determine whether a party hagdigly assumed contractual obligations in



derogation of a putative First Amendment defdndeght of all the relevant circumstanc&ee
Goldstein v. Chestnut &je Volunteer Fire Cp218 F.3d 337, 342 (4th Cir. 2000) (citation
omitted);see also Blum v. Yaretskd57 U.S. 991, 1005 (1982) (“[TgHfactual setting of each
case will be signitant . . . ."”).

In this case, enforcement of the Sandduran Agreement would not amount to
governmental action. Although the Agreement restiiiran’s publicity rights, Duran explicitly
assumed this obligation in the Agreement.t®éacs generally grants Sandler the rights to
Duran’s name, image, likeness, and $fery. Section 5 specifies that “Durarpresslygives to
Sandler the rights to Duranige story and understands that Duats life story may be
documented in booknovie and/or television forms.” Doc.dN 7-6 8§ 5, at 3 (emphasis added).
Thus, the Agreement’s literal langzeacompels the conclusion that Duran explicitly assumed the
obligation of releasing his movie rights Sandkirthermore, as assignees of Duran’s purported
movie rights, Plaintiffs stand in Duran’s sh@esl have no greater rights than Duran possessed.
See James v. Goldbe2p1l A.2d 753, 757 (Md. 197®¢ccord In re Bogda14 F.3d 507, 514
(4th Cir. 2005) (citations omitted). Accordiggkenforcing the Agreement would not implicate
Plaintiffs’ First Amendment rights.

Plaintiffs’ primary counterargument seemstothat court enforcement of private
agreements affecting a third party’s constitutional rights may constitute governmental action.
This principle, havindeen recognized sin@&helly is not in dispute. Aspelled out above, the
real inquiry is whether Plairits explicitly assumed the oblian whose judicial enforcement
they characterize as governmental action. Bfeshown allegations and documents impel the

inference that they did, and any contrarmaasion would lackdcial plausibility.



Plaintiffs also contend that the Agreemh does not give Sandler Duran’s “exclusive”
movie rights. Therefore, Plaiffs reason, Duran still had movights to transfer to Plaintiffs.
Essentially, then, Plaintiffs colutle that they have a cognizalblest Amendment interest in
making their movie. This argument conflates stendards governing caatt dispute claims
with those governing First Amendment claimsewing their allegations in the most favorable
light, the Court accepts that Plaffs have stated a facially @lisible claim that Duran did not
assign all of his movie rights ®andler. This conclusion, howeay does not alter the Court’s
analysis of the First Amendment issue. TahenCourt focused on whether the court action
created “obligations never explicitly assumed by the parties.” 501 U.S. at 668. Here, based on the
Agreement’s literal language, it is clear that Riffmmexplicitly assumed the obligation to release
at least some of Duran’s moviglhts. Therefore, one could notapkibly infer that enforcing the
Agreement, even if only to thrextent of Sandler’s rights, would infringe Plaintiffs’ First
Amendment interesfs.

It is somewhat unclear whether Plaintdii® arguing that they W@ superior and/or
exclusive rights to make a movie about Duranduse, allegedly, they purchased their purported

interest in the same without # of the Sandler-Duran Agreememhe salient flaw in this

2 The Court’s reading dEoheris “obligations neverxplicitly assumed” reservatn is consistent with

courts’ construction of the sanfeee, e.g.Yoder v. Univ. of LouisvilleNo. 12-5354, 2013 WL 1976515,

at *8 (6th Cir. May 15, 2013) (construil@@phenfor the proposition that “a party’s voluntary promise to
keep information confidential constituted a valid waiver of its First Amendment rights, even in the
absence of an enforceable contrad®)B.C. Distrib. & Mktg., Inc. vMajor League Baseball Advanced
Media, L.P, 505 F.3d 818, 820-21, 823 (8th Cir. 2007) (twding that plaintiff did not explicitly

assume obligation of not infringing publicity rightecause it did not license away any such rights);
United Egg Producers v. Standard Brands, Jdé. F.3d 940, 943 (11th Cir. 1995) (citing cases)
(“[W]here a court acts to enforce the right of a private party which is permitted but not compelled by law,
there is no state action for constitutional purposes in the absence of a finding that constitutionally
impermissible discrimination is involved. }Jirpak, 2012 WL 1889157, at *3-5, *13 (preliminarily
enjoining party from violating nodisparagement provision of agreement that explicitly placed obligation
of non-disparagement on partgge also Dem. Nat'l Comn&73 F.3d at 204 (suggesting that court
enforcement of consent decree between privateepaloes not constitute governmental action).



argument is that this case does not involveptitehase of an interest real property and,
therefore, the bona fide pus$er rule is inapplicabl&ee generallid. Code Ann., Real Prop.
8 3-203;see also Howard Chertkof & Co., Inc. v. Gimi849 A.2d 1036, 1049 (Md. Ct. Spec.
App. 2004) (emphasis added) (“lItiell settled that one who purchaseal property without
notice of prior equities is protex as a bona fide purchaser ¥aiue.”). Ratherthe applicable
rule is that “[a]n unqualified assignment . . . so®t confer upon the signee any greater right
than the right posse=d by the assignorGoldberg 261 A.2d at 757see alsdRestatement
(Second) of Contracts § 34&ating that “the right of an assemis [generally] superior to that
of a subsequent assignee of the same right frh@nsame assignor”). Therefore, the fact that
Duran purported to sell his mowvights to Plaintiffs after he did so to Sandler does not give
Plaintiffs a superioclaim to those right3.

For these reasons, this case does ndidatp the First Amendment. Rather, the case
boils down to a contract dispute. Permitting Plaintiéf€onvert this contract dispute into a First
Amendment case evokes the admonition that Viéfe private right were transformed into
governmental action by the mere fattcourt enforcement of ithe distinction between private
and governmental action would be obliteratédiibko Ohno v. Yuko Yasum23 F.3d 984,
1000 (9th Cir. 2013) (citation and internal ¢tatton marks omitted). Accordingly, the Court
dismisses Plaintiffs’ claim that enforcing tAgreement would violatéheir First Amendment
rights for want of governmental action.

B. Res Judicata
Defendant argues that res judicata bars Plaintiffs’ claim that the Agreement does not stop

them from making the movie. Defendant assiwas the validity and enforceability of the

? It does not appear that Plaintiffs are arguing they #ire not successors-in-interest to Duran. Plaintiffs
could not make this argument in light of the Cdant and incorporated contracts, in which they
basically admit that they are purported successors-in-interest to Baeidoc. No. 1 1 12-27.
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Agreement was determined in the 1996 —1992 statirt lawsuit. Plaintiffs respond that
Defendant has not satisfied the elements of disgta. Plaintiffs also make an undeveloped due
process argumeift.

“Under Maryland law, claim preclusion has three elements: (1) the parties in the present
litigation are the same or in privity with tiparties to the earlieitigation; (2) the claim
presented in the current action is identical &t ttetermined or that which could have been
determined in prior litigation; and (3) theras a final judgment on émerits in the prior
litigation.” Jones v. HSBC Bank USA, N.A44 Fed. App’x 640, 643—-44 (4th Cir. 2011)
(citation and internal quotation marks omitted).

Under Maryland law, not all claims raisedarsubsequent suit that arise out of the same
transaction or series of transacti@isssue in a jpor suit are barredsee Rowland v. Harrisgn
577 A.2d 51, 57 (Md. 1990). IRowland the Court of Appeals of Mgland held that “where the
same facts may be asserted as either a deters counterclaim, and the issue raised by the
defense is not litigated and determined so d®tprecluded by collatdrastoppel, the defendant
in the previous action is not barred by resgath from subsequently maintaining an action on
the counterclaim.Td. In reaching this conclusion, the Mé&agd Court of Appeals relied on, and
expressly adopted the test set forth in, secB2 of the Restatement (Second) of Judgments.
Section 22 has an exception to its general ri@erés judicata does not bar the defendant in the
prior action from later suing on the counterclaimenehthe same facts could have been asserted
as either a defense or counterclaim in ther@adion but were not. Pertinently, section 22(2)

states,

* Federal courts “refer to the preclusion law of the State in which judgment was rendered” to determine its
preclusive effectin re Genesys Data Techs., In204 F.3d 124, 127 (4th Cir. 2000) (citation and internal
guotation marks omitted). Here, thelgment was entered in Maryland.

10



A defendant who may interpose a claimaa=ounterclaim in an action but fails to

do so is precluded . . . from maintaigian action on the claimif . . . [tlhe

relationship between the counterclaim émel plaintiff's claim is such that

successful prosecution of the second aatronld nullify the initial judgment or

would impair rights estdighed in thanitial action.

Rowland 577 A.2d at 55 (quoting Restatement (@&t of Judgments 8§ 22(2), (b)).

The Maryland Court of Appeals does not apgedrave taken a liberal approach to its
construction of section 22(2)(for instance, although the MargthCourt of Appeals has held
in the foreclosure context that a plaintiff's suhseat claim was res judiaatit reasoned that the
allegations in the second suit negated and cdictesd an essential foundation of the foreclosure
judgment.See Fairfax Sav., F.S.B. v. Kris Jen Ltd. P’sbib A.2d 1265, 1280 (Md. 199%ee
also Moore v. Nissan Motor Acceptance Cp831 A.2d 12, 17 (Md. 2003).

In this case, it is premature to remDefendant’s res judicata argument. Although
Defendant asserts that Duran, as predecessoreresttto Plaintiffs, @auld have asserted his
claims as defenses in the prior suititimer Party discusses the applicabilityRifwland
Likewise, if Rowlandapplied, one would still have to considhe effect of section 22(b). One
cannot adequately do so because Defendarddwsed only a bare-bones default judgment and
purportedly corresponding complaint from theestadurt suit. Given this evidentiary gap, one
cannot sufficiently consider (1) whether Durarulel have asserted the at-issue claims in the
prior proceeding and, if so, (2) whether reassgrtihem here would nullify the prior judgment.
For these reasons, the Court denies Defendifdtson to Dismiss as to its res judicata
argument. This disposition does mwejudice the righof Defendant to raise this argument on

summary judgment.
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C. Whether the Agreement Validly Conveyed “Publicity Rights” to Defendant

1. Choice of Law

“A federal court sitting irdiversity must apply the chae-of-law rules from the forum
state.”Wells v. Liddy 186 F.3d 505, 521 (4th Cir. 1999) (citiK¢gaxon Co. v. Stentor Elec. Mfg.
Co, 313 U.S. 487, 496-97 (1941)). Under Maryland I, “‘generally accepted that the
parties to a contract may agree as to the law which will govern their tians@ven as to issues
going to the validityof the contract.”Nat’l Glass, Inc. v. J.C. Penney Props., |r650 A.2d
246, 248 (Md. 1994) (quotinigronovet v. Lipchin415 A.2d 1096, 1104 (Md. 1980)). In other
words, Maryland law recognizes “the ability ointacting parties to speyg in their contract
that the laws of a particular state will applyany dispute over thealidity, congruction, or
enforceability of the contract, and thereby trumg ¢bnflict of law rules that otherwise would be
applied.”Kunda v. C.R. Bard, Inc671 F.3d 464, 469 (4th Cir. 201(tjtation and internal
guotation marks omitted¥ee alsd/anderhoof-Forschner v. McSweeg#los. 99-1615, 99-
1616, 2000 WL 627644, at *2 n.3 (4th Cir. May 16, 20@ation omitted) (stating that courts
typically need not inquire intthe validity of choice-of-law progions where “the parties agree
that Maryland law governs their claims”).

In this case, the Sandler-Duran Agreetremtains a choice-of-law clause requiring
“[a]ll disputes hereunder [to] be decided in acemrce with the laws of éhState of Maryland . .
..” Doc. No. 7-6 § 19, at 7. Neither Party haspdited the validity capplicability of this
provision. Therefore, unless otherwise noted,@lourt applies Maryland law to disputes

regarding the interpretation and enforcégbof the Sandler-Duran Agreement.
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2. Discussion

Defendant argues that the Sandler-Durare@ment validly conveyed “publicity rights”
to him. Plaintiffs respond that Maryld has not recognizedright to publicity.

The Court sees the issues somewhat diftgréhan as set forth by the Parties. The
Parties suggest that one mfist a right of publicity (or a dated right) at common law to
conclude that the Sandler-Duran Agreement @méy Plaintiffs from making Hands of Stone.
This suggestion stems from Section 5 of thee&gnent, which generally\gs Sandler the rights
to Duran’s name, image, likeness, and life storg wariety of media. Heever, concluding that
the Agreement validly gives Sandler Duran’s movie rights doesgenatre the Court to
determine that the right to publicity, or dated right, exists avlaryland common law.
Generally speaking, private partiesve the right to entento contract that create benefits or
burdens that do not exist in the decisiongbasitive law and allocatthem among the parties
thereto as they see fiee generallyJ.S. Const. art. |, 8 10, cl.(INo State shall . . . pass any . .
. Law impairing the Obligation of Contracts...”); U.S. Const. amend. X (“The powers not
delegated to the United States by the Constitutionprohibited by it to the States, are reserved
to . . . the people.’§:42 U.S.C. § 1981 (“All persons . . . shall have the same right . . . to make
and enforce contracts . . . agigoyed by white citizens . . . ."@gden v. Saunder@5 U.S. (12
Wheat.) 213, 346—47 (1827) (opinion of Trimhle, (“[IJndividuals do not derive from
government their right to contradi,it bring that right with them to society; that obligation is
not conferred on contracts by positive law, bubignsic, and is cordrred by the act of the
parties.”). In other words, “[u]nder the principlekfreedom of contracparties have a broad

right to construct the terms obwtracts they enter into as theish, providing the contract is

® It is unsettled whether private individudlave standing to assert Tenth Amendment claitaanedy v.
Allera, 612 F.3d 261, 269-70 & n.3 (4@ir. 2010) (collecting cases).
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neither illegal nor contrary to public policyWVillard Packaging Co., Inc. v. Javie899 A.2d
940, 947 (Md. Ct. Spec. App. 2008Ee also Lake James Cmty. \Wdker Fire Dep't, Inc. v.
Burke County, N.C149 F.3d 277, 280 (4th Cir. 1998) (citations omitt&dpif v. Ford 644
A.2d 522, 525 (Md. 1994) (citation omittedjid.-Nat’l Capital Park and Planning Comm’n v.
Wash. Nat'l Arena386 A.2d 1216, 1229 (Md. 1978).

The fact that a contract creates rights andbligations that & common law has yet to
recognize does not render it illegal or contri@rypublic policy. Werehis rule to govern, it
would unleash socioeconomic upheaval consideriagémtrality of contracts to modern life and
the seemingly infinite number of rights and/or obligations that partidd coeate through them.
Besides, Maryland has recognized the torefappropriation, which makes actionable the
unlawful appropriation of “a peon’s name or likeness’awrence v. A.S. Abell Gel75 A.2d
448, 451 (Md. 1984) (citation omittedyee also Household Fin. Corp. v. Brid@s0 A.2d 878,
882-83 (Md. 1969).

In view of this authority, the questias not whether the Agreement could convey
publicity rights in the absence of a common [Eause of action for the same. Rather, assuming
the Agreement is otherwise valid, the questionhgther the Court’'s enforcement of the rights
and burdens that it creates and @dies between the parties wouldillegal or contrary to public
policy. Other than the idea that the Agreementated the First Amendment, Plaintiffs present
no such argument. Nor does it appear thah suin argument would hold water. Therefore,
although Maryland recognizes thettof misappropriatin, the Court need not consider whether
the infringement of “publicity rights” is actiob&e under Maryland common law. In short, this is

primarily a contract rights’ case.
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D. Whether the Agreement Gave Defendant “Exclusive” Movie Rights

Plaintiffs argue that thmovie rights that the Agement gives Defendant are
nonexclusive. Plaintiffs baseishargument on, in their viewhe plain language of the
Agreement. The first sentence of Section 5 gdlyageants Defendant “the exclusive right” to
use Duran’s name, image, and likeness for@mpose. Doc. No. 7-6 § 5, at 2—3. By contrast,
the third sentence of Section 5 gives Deferidthe rights” toDuran’s life storyld. According
to Plaintiffs, the fact that the word “exclusi’ qualifies Duran’s righto Defendant’s name,
image, and likeness but not the rightDuran’s life story shows &t Duran did not intend to give
Defendant exclusive rights to his life story. Defant responds that the grant of Duran’s name,
image, and likeness subsumes his life story. Defendant also notes that the Agreement contains a
noncompete clause prohibiting Duran from entginto any competing agreements without
Defendant’s approval. Defendasdncludes that the noncompetaude shows that the parties
meant to grant Defendant exclusiights to Duran’s life story.

The ordinary principles afontractual interpretation Maryland are well-established.
The Court of Appeals of Maryland has “long aditeto the objective theory of contract
interpretation."Myers v. Kayhog892 A.2d 520, 526 (Md. 2006) (citifgaylor v. Grafton 332
A.2d 651, 675 (1975)). “A court cotrsiing an agreement under [thbjective theory] must first
determine from the language of the agreemeetifitvhat a reasonabpeerson in the position of
the parties would have meantla¢ time it was effectuated.ltl. (quotingDennis v. Fire &
Police Emps. Ret. Sy890 A.2d 737, 747 (2006)). “[W]hend¢Hanguage of the contract is
plain and unambiguous there is no room for trmiesion, and a court must presume that the
parties meant what they expressett’(quotingDennis 890 A.2d at 747). In other words, “[a]

court will presume that the parties meant whaytstated in an unanguous contract, without
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regard to what the parties to the contracspeally thought it meant antended it to mean.”
Maslow v.Vanguri 896 A.2d 408, 420 (Md. Ct. Spec. App. 2006) (citations omitted).

“Only when the language of the contrastambiguous will [courfdook to extraneous
sources for the contract’s meanindJbom v. Suntrust Bank7 A.3d 168, 173 (Md. Ct. Spec.
App. 2011) (citation and internal quotation maoksitted). “Ambiguity will be found if, to a
reasonable person, the language useadisceptible to more than one meaning, or it is of a
doubtful meaning.ld. (citation omitted). “To determine whwedr a contract is susceptible to
more than one meaning, the court considerschi@acter of the contry its purpose, and the
facts and circumstances of the pegtat the time othe execution.”ld. (quotingPhoenix Servs.
Ltd. P’ship v. Johns Hopkins Hos892 A.2d 1185, 1223 (Md. 2006)).

In this case, although Defendanarguments are not withotdrce, the Court believes
that the Agreement is facially ambiguous. Gitlea breadth of Section 5, a reasonable person
could conclude that Duran intesdito transfer his movie rightis Defendant exclusively. On its
face, the language name, image, and likeoeskl subsume someone’s life story because
depicting someone’s life story presumably éatasing the person’s name, image, and/or
likeness. Furthermore, Section 5 states that aDwvill cooperate with Sualler to create Duran’s
life story,” and the Agreement contains a nonpete clause precluding Duran from entering
into competing agreements without Sandlerisr approval. These terms may suggest that
Duran did not envision anyone elseating his life story. Argudp then, it would have made
little sense for the parties to grant Defendast gome of the right® Duran’s life story.

Nonetheless, one could plausibly infer ttie language name, image, and likeness does
not encompass Duran’s life story. For instance,angd conceivably argudat concluding that

Duran gave Sandler exclusivghts to his life story wod render the word “exclusive”
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superfluousCf. State Highway Admin. v. David Bramble, Jid7 A.2d 943, 948 (Md. 1998)
(citation omitted) (“[T]his Court Wi ordinarily avoid interpretingontracts in a way that renders
its provisions superfluous . . . ."”). Furthermpexpounding Texas law, the Fifth Circuit has held
that “[t]he protection of name or likeness. does not include a person’s life stoMatthews v.
Wozencraftl5 F.3d 432, 437 (5th Cir. 1994) (intergalbtation marks omitted). And, while the
Agreement contains other terms (e.g., the nopstenclause) that may compel a contrary
conclusion, the Parties have not adequdighfed the significance of these terms.

The Agreement’s facial ambiguity empowers thourt to look to external sources for
clues as to its meaning. However, the Courtii;ig on a Motion to Dismiss, and the Parties
have yet to submit any such evidence. Therefmastruing Plaintiffs’ Complaint in the most
favorable light, Plaintiffs desee the benefit of discovery regiing whether Duran gave Sandler
exclusive rights to his life story.

E. Whether the Agreement Is Unconscionable

Plaintiffs plead that the Agreement is anscionable. This argument begins with two
terms of the Agreement. Section 15 provided Sandler may terminate the Agreement and
retain all rights under it if Dnan breaches it. Doc. No. 7-6 § 15, at 6. For its part, Section 13
provides that the agreement runs for succegsigeyear terms unless Sandler gives Duran
notice of terminationld. 8 13, at 6. Based on these provisioas well as the state court
judgment against Duran, Defendant asserts thatilhbas exclusie rights to Duran’s life story.
Plaintiffs maintain that “[i]t would misread thfegreement, and lead to an unconscionable . . .
result to construe the Agreement to permit Sartdl@njoy an exclusiveght to the Duran’s life
story — even for projects not undertaken foy@8rs after terminatioof the Agreement — in

perpetuity.” Doc. No. 10 at 28. Although f2adant argued that the Agreement is not

17



unconscionable in his Motion to Dismiss, Pldfetadvance no further arguments for their
contention that the Agreement is unconscionable.

The Court disagrees that the Agreemeniisonscionable. Plaiff's do not respond to
Defendant’s arguments that the Agreement isuncbnscionable. Plaintifiseither cite authority
to oppose this argument nor argue from fact. Tlesesights, in effect, amount to a concession
that the Agreement is not unconscionaBlee Hawkins v. Legggett- F. Supp. 2d ----, Civil
Action No. 12—cv—-00623 AW, 2013 WL 3218964;25 n.3 (D. Md. June 24, 2013) (citation
omitted);Ferdinand—Davenport v. Children’s Gujld42 F. Supp. 2d 772, 777 (D. Md. 2010)
(citation omitted). Furthermore, even were tle@ to reach the merits of the question, it would
conclude as a matter of law that the Agreenenot unconscionable. Under Maryland law,
“[a]n unconscionable contract inves extreme unfairness, magldent by (1) one party’s lack
of meaningful choice, and (2) contractuahts that unreasonably favor the other parBatrie
Sch. v. Patch933 A.2d 382, 394 (Md. 2007) (citation and internal quotation marks omitted).
Here, the Complaint and incorporated contracts leave no irafitéxtreme unfairness” in the
Agreement. Defendant asserts, and Plaintiffs have yet to disputBgefleatdant paid Duran at
least $60,000 in connection withethgreement. Moreover, the Aggment requires Defendant to
engage in revenue-generatingiaties as Duran’s manageseeDoc. No. 7-6 § 4, at 2.
Additionally, given the nature @dhe Agreement and Duran’s staisa famous boxer, it defies
good sense to infer that he lacked a meanirgfaice in terms of whier to enter into the

Agreement. Accordingly, as a matterlafv, the Agreement is not unconscionable.

® Plaintiff pleads that the Agreement is an illegal cacttof adhesion. The Court’s determination that the
Agreement is not unconscionabledoloses the possibility thitte Agreement could be an unenforceable
contract of adhesiorsee Patch933 A.2d at 394 (citation omitted) @y that a contract of adhesion is
unenforceable only if it is unconscionable).
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F. Void for Vagueness

Plaintiffs also plead that the Agreementdsd for vagueness. The Court disagrees with
this argument as well. Plaintiftio not respond to Defendant’s glisitive arguments against this
claim. Therefore, as with their unconscionabititgim, Plaintiffs haveessentially acknowledged
that this claim is not viabl&eePart I11.E,supra Furthermore, the Court rejects this claim on the
merits. Under Maryland law, casrgenerally declara contract void for vagueness only where it
is “unintelligible or insensible.See Coe v. Hay$14 A.2d 576, 580 (Md. 1992) (citation and
internal quotation marks omitted). This does ratus where, as here, the agreement’s “meaning
... can be ascertained, either from the expgerass of the instrument or by fair implicationd.
(citation and internal quotation marks omittedgcArdingly, the Court concludes as a matter of
law that the Agreement is not void for vagueness.

G. Preliminary and Permanent Injunctive Relief

Defendant seeks the dismissal of Coumif IPlaintiffs’ Complaint, through which
Plaintiffs seek preliminary and permanent injine relief. The Court dimisses Count Il for the
following reasons.

“[lInjunctive relief [i]s anextraordinary remedy that may only be awarded upon a clear
showing that the plaintiff ientitled to such relief.Winter v. Natural Res. Def. Council, Inc.
555 U.S. 7, 22 (2008) (citinglazurek v. Armstrongp20 U.S. 968 (1997) (per curiam)).
Accordingly, a plaintiff must establish eacle ttollowing four factord¢o obtain a preliminary
injunction: “(1) that he is likgl to succeed on the merits, (2) that he is likely to suffer irreparable
harm in the absence of preliminary relief, (3) that the balance of equities tips in his favor, and (4)
that an injunction is in the public interesReal Truth About Obama, Inc. v. Fed. Election
Comm’n 575 F.3d 342, 346 (4th Cir. 2009) (quotiinter, 555 U.S. at 20\acated on other

grounds 130 S. Ct. 2371 (2010).
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In this case, one could not plausibly infee gatisfaction of the first or second elements
of this test. As for element (1), Plaintiffsuganot shown a likelihood of success on the merits.
The Court has dismissed the vast bulk of R claims, including their key First Amendment
claim. Furthermore, although the Parties didbragf this question, its conceivable that
Plaintiffs, as successors-in-ingst to Duran, waived their right to pursue a First Amendment
claim by executing the Agreemeff. Snepp v. U.S444 U.S. 507, 510 n.3 (1980) (holding that
party waived First Amendment rights by voluritasigning agreement requiring him to obtain
preclearance before publishing certemformation about the CIAXurtis Publ'n Co. v. Butts
388 U.S. 130, 145 (1967) (stating that waiverEiost Amendment rights must be “clear and
compelling”);Johnson v. ZerbsB04 U.S. 458, 464 (1938) (“Aaiver is ordinarily an
intentional relinquishmerdr abandonment of a knowight or privilege.”);Tirpak, 2012 WL
1889157, at *10-12 (assuming arguendo party had Aingtndment right and holding that party
waived it by executing agreement explicitly plagon party obligation of non-disparagemént).
Additionally, although te Court left Plaintiffs’ ontract dispute claim in the suit, the Court noted
that Defendant’s arguments theraagt did not lack force. ThuPlaintiffs have not shown a
likelihood of success on the merits.

Even if Plaintiffs could show a likdlbod of success on the merits, one could not
plausibly infer that Plaintiffs would be liketp suffer irreparable harm in the absence of
preliminary injunctive relief. Khough this is a declaratorydgment action, the thrust of
Plaintiffs’ Complaint is that they will incur economic harm if Defendant asserts his rights under
the Agreement. For instance, Plaintiffs allegefollows: (1) the amount in controversy exceeds

$ 75,000; (2) certain Plaintiffs paid hundredshafusands of dollars for the rights to make a

" If the case proceeds to summary judgment, thet@dlirentertain argument on whether Plaintiffs, as
purported successors-in-interest to Duran, waivedidgié to pursue a First Amendment claim by signing
the Sandler-Duran Agreement.
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movie about Duran; and (3) Plaintiffs haveurred “millions of dollars in production costSée
Doc. No. 1 11 7, 26, 28, 47. Where, as here, Hdnen suffered by the moving party may be
compensated by an award of money damageslgtrjent, courts generally have refused to find
that harm irreparableughes Network Sys., Inc. v. InterDigital Commc’ns Cdrp.F.3d 691,
694 (4th Cir. 1994) (citations omittedee also Monsanto Co. v. Geertson Seed Fal8GS.
Ct. 2743, 2748 (2010) (emphasis added) (statingrfegtarable harm is present only where
“remedies available at law, suchrasnetary damagesare inadequate to compensate for that
injury”); Wis. Gas Co. v. FER@58 F.2d 669, 674 (D.C. Cir. 1985) (citation omitted)
(“Recoverable monetary loss may constitute irreparable harm only where the loss threatens the
very existence of the movantmisiness.”). Plaintiffs’ allegeons do not support a plausible
inference that they will lose their livelihood tine absence of prelimary injunctive relief.
Indeed, in responding to Defendant’s argumeat Biaintiffs have inadequately pleaded
irreparable harm, Plaintiffs assert only tttee “deprivation of &irst Amendment right
constitutes irreparable harm.” Doc. No. 10 a{@thtion and internal quotation marks omitted).
Although this is a corit legal statement,egend Night Club v. Miller637 F.3d 291, 302 (4th
Cir. 2011), the Court has dismissed Plaintiffs'sEiAmendment claim. Accordingly, Plaintiffs
have not sufficiently statl a claim under prong two.

Nor have Plaintiffs stated a cognizable claimgermanent injunctive relief. If Plaintiffs
cannot state a claim for preliminainjunctive relief, it follows a fdiori that they cannot state a

claim for permanent injunctive relif.

8 As plaintiffs must establish each of the four foregdiactors to obtain a preliminary injunction, the
Court need not consider the third and fourth elements.
° Plaintiffs seek a declaration that Defendant wouldbeoable to state a claim for tortious interference

with contract. The Court has reviewed the Partfisadings and memoranda carefully and concludes that
it is plausible that Defendant could state a claimregjane or more Plaintiffs for tortious interference
with the Sandler-Duran Agreemefiee generally Hugh v. E Tech Holdings, ,I@ivil Action No. 8:13—
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IV.  CONCLUSION

In light of the precedingonsiderations, the CoUBRANTS IN PART AND DENIES
IN PART Defendant’s Motion to Dismiss. A separ&@eder memorializing the Court’s rulings
follows. The Court will issue a Scheduling Order.

September 26, 2013 /s/

Date AlexandeWilliams, Jr.
United States District Judge

cv—01197-AW, 2013 WL 4543402, at *2 (D. Md. Aug. 26, 2013) (citations omitted) (discussing the
elements for intentional interference with contract).

22



