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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
SOUTHERN DIVISION

BOBYS & ASSOCIATES INC.,
Plaintiff,
V.
Civil Action No. 8:13-cv-01811-AW
PAETEC COMMUNICATIONSINC. et al.,

Defendants.

MEMORANDUM OPINION

Pending before the Court is Defendants’tidio to Dismiss in Favor of Arbitration
(Motion to Dismiss). The Court has reviewtde record and deems a hearing unnecessary. For
the following reasons, the CoBRANTS Defendants’ Motion to Dismiss.

l. FACTUAL AND PROCEDURAL BACKGROUND

In May 2013, Plaintiff filed a Complaint itme Circuit Court fo Montgomery County,
Maryland. Plaintiff's Complaint sounds in breach of contract. Plaintiff adléigat it entered into
a sales agreement (Agreement) with Defendaetec Communication, Inc.’s (Paetec)
predecessor in interest. Plaintiff further allegieat Defendant Windstam Corporation acquired
Paetec. Plaintiff alleges that Defendants faitegay it adequate commissions in accordance
with the Agreement. Plaintiff further alleg¢éhat Defendants unlawfully terminated the
Agreement. Finally, Plaintiff alleges that Deéants improperly blocked its access to files
and/or paperwork necessary to verify thatddelants had properly compensated it under the
Agreement. Out of these core allegations,fRifhiasserts a breach of contract claim with

associated claims for declarataelief and accounting. Doc. No. 2.
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Defendants removed the case on June 21, 2013. A week later, Defendants filed their
Motion to Dismiss. Doc. No. 8. Defendants astemt Section 13.1 of the Agreement contains a
mandatory arbitration clause and ask this Cour¢fer the action to arbdtion. In pertinent part,
Section 13.1 reads as follows: “Any dispute relgtio this Agreement will be finally settled by
arbitration by one arbiter according to the tleerrent Commercial Arbitration Rules of the
American Arbitration Assocteon.” Doc. No. 8-2 § 13.2, at 7.

Il. STANDARD OF REVIEW

A. Preliminary Issues

“[M]otions to compel arbitration exist ithe netherworld between a motion to dismiss
and a motion for summary judgmen®C Constr. Co. v. City of Salisbyr§71 F. Supp. 2d 475,
477 (D. Md. 2012) (alteration in original)if@tion and internal quotation marks omitted).
“Whether the motion should be treated as a motion to dismiss or a motion for summary judgment
turns on whether the court must comsidocuments outside the pleadindd.”(citation
omitted).

In this case, the only document outside then@laint that the Court must consider is the
Agreement. However, the Plaintiff attaches the Agreement to the Complaint and refers to it
therein. Likewise, the Agreement is integrathe Complaint. Therefore, the Court treats the
Agreement as a part of the Complabee, e.gTellabs, Inc. v. Makor Issues & Rights, Lt651
U.S. 308, 322 (2007). Accordingly, the Court ddess the instant Madin under a Rule 12(b)(6)
analysis.

B. Motion to Dismiss—Rule 12(b)(6)

The purpose of a motion to dismiss is to thetsufficiency of the plaintiff's complaint.

See Edwards v. City of Goldsbody8 F.3d 231, 243 (4th Cir. 1999). In two recent cases, the



U.S. Supreme Court has claed the standard applicaltie Rule 12(b)(6) motiong\shcroft v.
Igbal, 129 S. Ct. 1937 (20098ell Atl. Corp. v. Twombjy\550 U.S. 544 (2007). These cases
make clear that Rule 8 “requires a ‘showingthea than a blanket assertion, of entitlement to
relief.” Twombly 550 U.S. at 556 n.3 (quoting Fed. R. Civ. P. 8(a)(2)). This showing must

consist of at least “enough facts to state arclai relief that is plausible on its facéd: at 570.

In deciding a motion to dismiss, the courbsld first review the complaint to determine
which pleadings are entitleéd the assumption of trut&ee Igbal129 S. Ct. at 1949-50. “When
there are well-pleaded factualegations, a court should asseltheir veracity and then
determine whether they plausibly giise to an entitlement to reliefid. at 1950. In so doing,
the court must construe all factual allegationghe light most favorable to the plaintiSee
Harrison v. Westinghouse Savannah River, @6 F.3d 776, 783 (4th Cir. 1999). The Court
need not, however, accept unsupported legal allegalR@vene v. Charles County
Commissioner882 F.2d 870, 873 (4th Cir. 1989), legahclusions couched as factual
allegationsPapasan v. Allain478 U.S. 265, 286 (1986), or cdusory factual allegations
devoid of any reference to actual evetusited Black Firefighters v. Hirs604 F.2d 844, 847

(4th Cir. 1979).

. LEGAL ANALYSIS

A. Choice of Law

“The Supreme Court has directed that [¢&juapply ordinary statlaw principles that
govern the formation of contractvhen assessing whether thetipa agreed to arbitrate a
matter.”Noohi v. Toll Bros., In¢.708 F.3d 599, 607 (4th Cir. 2013) (citation and internal

guotation marks omitted). “Maryland generally fel® the lex loci contractus principle, under



which the law of the jurisdiction where therntract was made controls its validity and
construction.”ld. (citation and internajuotation marks omitted). fildeciding questions of
interpretation and validity ofantract provisions, Maryland cdsrordinarily should apply the

law of the jurisdiction where the contract was ma&péechly Bircham, LLP v. MilleCivil

Action No. 8:10-cv—03041-AW,M2 WL 4341574, at *3 (D. Md. Sep. 20, 2012) (citation and
internal quotation marks omitted). “For choice-of-law purposes, a contract is made where the last
act necessary to make the contract binding occBtarich v. Chubb & Son, IncCivil No.
CCB-12-1965, 2013 WL 4026919, at *2 (D. Md. Aug. 6, 2QtR&ation and iternal quotation
marks omitted). However, Maryland law generally accepts that “the parties to a contract may
agree as to the law which will govern their tranigeg even as to issues going to the validity of
the contract.Bank of Am., N.A. v. Jill P. Mitchell Living Trug$22 F. Supp. 2d 505, 517 (D.

Md. 2011) (citation and internal quotation macdksitted). Therefore, absent a strong public
policy to the contrary, courts “need not inquireithe validity of choicesf-law provisions . . .

. 1d. (citations and internajuotation marks omittedyf. Jackson v. Pasadena Receivables,, Inc.
921 A.2d 799, 805 (Md. 2007) (citations and inteiuadtation marks omitted) (noting that,
under lex loci, Maryland courtsill recognize the validityof choice-of-law clauses absent “a
strong public policy against its enforcement”).

In this case, Defendants apply North Camliaw to the interpretation of the Agreement
based on a choice-of-law clause. Doc. N@.813.1, at 7. No overriding concerns of public
policy counsel against the applicat of North Carolina law. Altough it is unclear in what state
the Agreement was made, the outcome woulthbesame under North Carolina law or the law
of any other state. The Agreement unequivoca#ijestthat “[a]ny dispetrelating” to it would

be “settled by arbitration.” The contract lawanfy state would presumahigquire the Court to



give effect to the Parties’ intent to arbitréite dispute as this clelanguage expresses. See
United States v. Secking@&97 U.S. 203, 210 (1970) (acknowledlgithe existence of “general
principles that have evoldeconcerning the interpretatiaf contractual provisions”see also
Norfolk S. Ry. Co. v. Kirhyp43 U.S. 14, 32 (2004) (alterationdriginal) (citaton and internal
guotation marks omitted) (“[W]here the wordsaof . . contract[] have a plain and obvious
meaning, all construction, in hostilityith such meaning, is excluded.U);S. Fidelity & Guar.
Co. v. Guenther281 U.S. 34, 37 (1930) (stating tha¢ ttlear and unambiguous terms in a
contract should be “taken and understood irr ghiiin, ordinary, and popait sense”). Indeed, a
contrary outcome would be irreccilable with the FAA'’s “cleafederal directive in support of
arbitration.” Adkins v. Labor Ready, InB03 F.3d 496, 500 (4th Cir. 2002) (citation and internal
guotation marks omitted). Accordingly, albeit acaderihe Court applies North Carolina law to
determine whether Defendants may enfdheeAgreement’s arbitration provision.

B. Discussion

The FAA embodies “a liberal federal policy favoring arbitration agreemeévitssés H.
Cone Mem’l Hosp. v. Mercury Constr. Carg60 U.S. 1, 24 (1983D’'Neil v. Hilton Head
Hosp, 115 F.3d 272, 274 (4th Cir. 1997). Two Kagtors driving tis policy are the
affordability and expediency that arlaition offers in lieu of litigationSeeCircuit City Stores,
Inc. v. Adamgs532 U.S. 105, 122 (2001). This liberalipp requires courts to “rigorously
enforce agreements to arbitratédean Witter Reynolds, Inc. v. Bydi70 U.S. 213, 221 (1985).
In accordance with this mandate, “any doubts conagrifie scope of arbitrébissues should be
resolved in favor of arbitrationMoses 460 U.S. at 24-25. Thus, it is Mlvsettled that “the party

seeking to avoid arbitriain bears the burden of establishthgt Congress inteled to preclude



arbitration of the statutory claims at issu@reen Tree Fin. Corp. v. RandolgB81 U.S. 79, 92
(2000).

“[T]he first task of a court asked to cogi@rbitration of a dispute is to determine
whether the parties agreed to arbitrate that disphtiesubishi Motors Corp. v. Soler Chrysler-
Plymouth, InG.473 U.S. 614, 626 (1985) (citilddoses 460 U.S. at 24). “The court is to make
this determination by applying the ‘federal substge law of arbitrability, applicable to any
arbitration agreement within the coverage of the Adtl.’(quotingMoses 460 U.S. at 24).
However, “[w]hether a party agreed to arbitratgarticular dispute ia question of state law
governing contract formation&dkins 303 F.3d at 500-01 (4th Cir. 2002) (citiiRgst Options
of Chi., Inc.v. Kaplan 514 U.S. 938, 944 (1995)).

Specifically, a “litigant can compel arbiti@n under the FAA if he can demonstrate ‘(1)
the existence of a dispute betwelba parties, (2) a written agreent that includes an arbitration
provision which purports to cover the dispute,t(@ relationship of the transaction, which is
evidenced by the agreement, to interstat®m@ign commerce, and (4) the failure, neglect or
refusal of the defendant tobitrate the dispute.Adking 303 F.3d at 500-01 (quotiMghiteside
v. Teltech Corp.940 F.2d 99, 102 (4th Cir. 1991)).

Defendants have easily satisfied these requents in this case. As for element one,
Plaintiff alleges that the Partiead a contractual relationship ti2¢fendants allegedly violated.
Element two is satisfied in lighf the Agreement, which bothdtiff and Defendants executed,
and which the Complaint incorporates. The relationship between the Agreement and interstate
commerce is apparent on its face. The Parties@mmercial entities located in different states
and the Agreement contemplates the sateleEommunication serviceAnd the fact that

Plaintiff filed the suit in state court as opposeatoitrating it shows #it Plaintiff refuses to



arbitrate it. Moreover, althoughdhtiff has not responded to f2adants’ Motion to Dismiss,
the Agreement plainly and unambiguouslguiges the Parties to arbitrateSee, e.g.
Weyerhaeuser Co. v. Carolina Power & Light CI?7 S.E.2d 539, 541 (N.C. 1962) (citation
omitted) (“When the language of a contract eacland unambiguous, effect must be given to its
terms, and the court, under the guise of constmg, cannot reject wh#te parties inserted or
insert what the parties elected to omit.”).
IV.  CONCLUSION

For the foregoing reasons, the C@BRANTS Defendants’ Motion to Dismiss and
orders that the case be submitted to arbitragiitosuant to 9 U.S.@& 206. A separate Order

follows.

August 26, 2013 /s/

Date AlexandeWilliams, Jr.
United States District Judge



