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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
LORD & TAYLOR , et al.,
Plaintiffs,
V.

Civil Action No. RWT-13-1912

WHITE FLINT, L.P. n/k/a
WHITE FLINT MALL, LLLP,

L L T T N RS

Defendant

*kkkkk

REPORT AND RECOMMENDA TION

This Report and Recommendation addresses Plaintiffs’ Motion Requesting the Award o
Attorney’s Feeg" Plaintiffs’ Motion”)(ECFNo. 450), as well aghe opposition and reply thereto.
Pursuant to 28 U.S.C. § 636, and Local Rule 301, the Honorable Roger W. Titus referred this
matter to me for the making of a Report and Recommendation concerning the award of
attorney’s fees. For the reasons stated herein, | recommend the Court DENtithre &4
enumerated herein.

l. Factual and Rocedural Background

The present dispute arises from the redevelopment of the White Flint Maldacate

Bethesda, Maryland. Plaintiffs were tenants, whereas Defendant wassthredkbthe property.
The relationship betwedhe partiess governed by a Reciprocal Easement Agreement
(“REA”) (ECF No. 450t) which Plaintiffs allege was violatedAfter a multrweek jury trial,

Plaintiffs obtained a jury verdict of $31 million. Specifically, the jurors deiteed that

Defendant violated Plaintiffs’ “rightsnder the REA in one or more ways described in the
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Court’s instructions.”Plaintiffs now seek $2,725,363.00 in attorney’s fees for nearly nine
thousand hours of legal woflowing from the litigation It is the purpose of this report to
recommend to the Court the appropriateness of the award of legal Riamtifs.
Il. Discussion

A. Maryland Follows the “American Rule” i n Awarding Attorney’s Fees

This case was filed pursuant to the diversity jurisdiction of the court. AsMacyland
law is appli@able. Under Maryland lawthe prevailing party in a lawsuit may not recover
attorney’s fees as an element of damages or costs unless (1) the partiesttach had an
agreement to that effect, (2) there is a statute that allows the impositiachééas, (3xhe
wrongful conduct of a defendant forces a plaintiff into litigation with a third party, oa (4)

plaintiff is forced to defend against a malicious prosecution.” Thomas v. Gladstone, 386 Md.

693, 699, 874 A.2d 434, 437 (2005). Plaintiffs sairney’s feedere on the basis of
contracs, specificallythe REA and its relevant counterpart in Paragraph 31 of theL8abe
Agreement (theSubLleasé)(ECF No. 4508).

B. The Indemnification Clauses of Sections 1.13 and 5.4 of the REA

The REA contains at least two indemnification provisions under which Plaintiffsrabnt
they are entitledo attorney’s fees. Section 1.13 states

“Each party shall at all times: (A) take any and all safety measures
reasonably required to protect theastparties hereto and their
employees, agents, contractors, and invitees from injury or damage
caused by or resulting from the performance ofatsstruction,

(B) indemnify and hold harmless the other parties hereto émoim
respect to the death of amaaccidents, injury, loss or damage . . .
whatsoever caused by any person or to property as shall occur in
the process of, during the course of or by virtue afatstruction

and (C) indemnify and hold the others harmless from and against
mechanic’s, raterialman’s and laborers’ liens, and all costs,
expenses and liabilities in connectiontwitr arising from its said
construction.



Section 1.13 (emphasis added). Untis Sectionthe partiesntendedo mutually indemnify
each other during theonstruction phase of the mallBy its termsit is not applicable ta more
generalaward of fees. Section 5.4 of the REAimilarly concerned about insurance. It states

Except for claims paid pursuant to joint general public liability
insurance referred to in Section 5.Bgfendantwill indemnify

and savéPlaintiffs] harmless from and against any and all claims,
actions, damages, liability and expense in connection with the loss
of life, personal injury or damage to property, or any of them, in,
on or about the Shopping Center Site or the Accassient
occasioned wholly or in part by any act or omission of
[Defendan, its tenants, agents, contractors or employees,
including but not limited to any and all claims, actions, damages,
liability and expense aing out ofi Defendants] maintenance of

the Common Areas, common facilities and improvements and
common utility facilities on the Shopping Center Site and Access
Eaement as in Section 4.1 provided].]

Section 5.4 of the REA. The plain reading of the REA suggestsebtabd$5.41s limited to
issues of insurance. There is no indication that attorney’s fees are to be paidrmjuethea
breach of the REA.

In light of the broad language of indemnification used in both sections, Plaintiffs argue
that case law supports the reimbursement of attorney’s fees to the prevaiting@ lawsuit
such as the present one. Plaintiffs contend that their position is g pgAtiantic

Contracting & Material Co., Inc. v. Ulico C&So., 380 Md. 285, 844 A.2d. 460 (2004Atlantic

Contractingdeals with a surety and indemnification agreenmeatfirst party lawsuiwhich did
not use the term “attorney’s feesThe Marybnd Court of Appeals allowed Ulico to pursue its
claim for attorney’s feebased upothe strong language of the indemnity agreement itself. The
indemnityagreementiefines‘Loss” to mean:

Any and all damages, costs, charges, and expenses of any kind,

sustained or incurred by [Ulico] in connectiwith or as a result
of: (1) the furnishing of any Bonds; and (2) the enforcement of this



Agreement Loss shall also include any funds disbursed by

[Ulico], or arranged for or guaranteed by [Ulico] for the use and/or

benefit of any indemnitor.
Id. at 469. The Court determined that Atlantic Contracting was required “to paytbdsums
it incurred to enforce the agreement, which included its attorney’s fesat 478. Conversely
here the language ithe indemnification clauses of the REA are not sufficiently similar to
support Plaintiffs’ arguments. In neither Section 1.13 nor 5.4 did the parties includgthe r

the recovery of attorney’s fees for the initiation of lawsuits seeking ty@nfle provisions of

the REA. The principle set forth Atlantic Contractingvas reaffirmedour years later in the

case of Nova Researtic. v. Penske Truck Leasing Co., L.P., 405 Md. 435, 952 A.2d 275

(2008). The Court ilNova Researchdopted the approladollowed in the majority of statesd

requiresthat

[T]he contract provide expressly for recovery in first party
enforcement actions. The contract in the case before us does not
explicitly cover expenses in the enforcement of the contract;
thereforewe shall not imply the recovery of attorney’s fees
accrued in a first party action eslighing the right to indemnity.

Id. at 289. In looking to thEova Researctecision our federal court in Maryland has stated

that
[1] ndemnificationprovisions normally only extertd losses
incurred in defending against actions by third parties not first party
litigation baween the contracting parties. ‘Where the contract
provides no express provision for recovering attorney’s fees in a
first party action estaislhing the right to indemnity, . we decline
to extend this exception to tienerican Rulenvhich generally
does not allow for the prevailing g to recover attorney’s fees.

Hearn Insulation and Improvement Co., Inc. v. Bonilla, Civ. A. Noc®990990AW, 211 WL

220091at *1 (D. Md. Jan. 21, 2011) (quotirdpva ResearcgtdD52 A.2d at 285). In summary,

theindemnificationprovisions here provide “no express provision” to recover fees in this first

party action



C. Compliance with Lawslssued byGovernmental Authorities under Section
6.4 of the REA

Under the READefendant agresto indemnify Plaintiffsfrom all claims, damages, costs

and expenses, “including reasonable counsel fegs,gason oits failure to comply with
Secton 6.4. In pertient partit statedDefendant agrees

... [T]o comply or cause compliance with any and all laws,

orders, notices, regulations, rules and requirements in respect to

any buildings or improvements, including the Enclosed Mall in the

Partnership Tract and in respect to the Common Areas, common

facilities and improvements and common utility facilities wherever

situated, issued by any municipal, county, state, federal or other

governmental authority . . . .
Section 6.4 of the REAIn essence, Defendant agide comply with all laws and requirements
“issued by any . . . governmental authority” as it relates to the buildings anavenpents of
which Plaintiffs were expecting to receive the beneficial use. If Deferfidided to comply,
Plaintiffs would bandemnified from all claims, damages, costepensesnd reasonable
counseffees Plaintiffs now attempt toexpand uponheagreed tdanguage and suggest that the
parties agreed that Defendant would indemnify Plaintiffs if Defendantfaileomply with the
“any laws”or legal principés that ever existed.

The jury determined that Defendamblated Plaintiffs’ rights under the REA. The jury

did not determine that a law, order, notice, regulation, rule or requirement wasl™iaade
disobeyed. It is the view of the Court that provisions such as this are aimed &eadiwh as
the passage of building codes that require changes to the property. If the larfddsvtter
timely comply, the tenant would then have a cause of action and would be entitled to the awar
of attorney’s fees. Section 6.4 is not written or intended to be applicable to virtwally a

violation of the law whether it be a public or a private nature. There is no indication that

Defendant failed to comply with any laws “issued” by a governmental atythor



Plaintiffs alsoconflate the violation of their private rights aimansgresions of common
law principlesto makethe argument that any violatiah the contracor of a common law
principleis tantamount to aoncompliance witlthe “all laws”provision of the REA triggering
the application of the award of counsel fees under Section 6.4. For example, Plaatgiffs st
“White Flint agreed only to awstruct the Site with Exhibit B to the REA and was not permitted
to alter it in ordeto buildthe SketchPlan witlout the consent of Lord & Taylor.” Pls.” Madt
9-10. Distilled to its essence, Plaintiffs’ argument is thddéffendant proceedesith
construction without Plaintiffs’ consergaid activitywould make Defendant’s conduct unlawful.
While this would be a clear breach of contréds equally clear thasuch a scenario has nothing
to do withthe “issuanceof “laws, orders, notices, regulations, rules or requirements” by a
governmental authorityThe same construct is reflectedHaintiffs argumentregarding
Defendant’scovenant to “operate a first class Mall in ¥all building during the term dford
& Taylor’'s leasé€ Plaintiffs attempt taolend the tenants of common law with the contractual
remedies of Section 6.4 in an effort to recover legal f&sh an attempt should not be
endorsed.

At its core, Plaintif§’ view s that if Defendant violates the latgny law; said violation
would entitle Plaintiffs tolte award of attorney’s fees-rom Plaintiffs’ vantage point gy law”
includes not only building regulations thrattybecome effective over the years, but @blo
aspects of the common law, tort law, property law, and the law of conttadte event that a
simple breach of contract is found to exist for any reason, said breach would beeadail
comply with this “any law” provision. Such a conclusion toots the express language of the

REA. In the event these sophisticated business entities were intending ssah, ahey could



have simply stated thahould there be litigationetween the parties for any reason, the
prevailing party would be entitieto an award of attorney’s fees. Such did not occur here.

D. Default and Performance Section 10.1 of the REA and Paragraph 31 of the
Sub-LeaseAgreement

In the event of default by Defendannder either the REA or the Sidase Plaintiffs
may electo perform those duties that are the responsibility of Defendant and recoveegt
fees In pertinent part, thREA states

If any party shall not keep and perform any of the terms,
covenants, conditions or agreements . . ., or in the case fzfudtde
which cannot with due diligence be cured within a period of thirty
(30) days . . . (the nodefaulting party) shall have the right to elect
to perform such term, convenant, condition, or agreementin. . .

the event a party shall eldot performany defaulting partyg
obligations hereunder as authorized in the preceding sentence, and
the latter fails to make reimbursement to the electing party
promptly on demand for the cost (including reasonable expenses
incurred in so doing, which expenses shall include counsel fees) of
so doing, the electing party may reimburse itself therefor with
interest. . . .

Section 10.1 of the REAThe language of thBubLeaseAgreement is quite similar.

If either Landlord or Tenant shall default in the performanangf

of its covenants, obligations or agreements contained in this Sub-
Lease. .., then the non-defaulting party . . . may . . . perform the
same for the account . . . at the expense of the defaulting party, and
the amount of any payment made or othasomable expenses,
including attorneys’ fees incurred by the non-defaulting party for
during such default . . . shall be payable by the defaulting party to
the non-defaulting party on demand.

Paragraph 31 of the Sulease AgreementPlaintiffs’ argumensuggests that the “performance”
requirement was satisfied by their pursuit of the present litigation resultingvoraliée verdict.

| amof the view that this argument strains the plain reading of the contract. Tuadgnof
entitlement to fees isot tied to anere breaclf contract but to the actual performance‘dhe

defaultingparty’sobligations.” Plaintiffs have made no suggestion that dotyally performed




“any of the terms, covenants, conditions or agreements” in the REA. The jdigt wveas silent
as to this factual issue.

Clearly, certain “terms, covenants, conditions or agreements” (such asesnoval
obligations)are capable of being “performed” by Plaintiffs in the event of a failureetérizlant
to do so. Others are ncapable of beingperformed.” Such a distinction does not result in the
right to attorney’s fees for any breach or default under the contractatsleacef an express
provision. Here the parties expressly linked such a righgeidormance” of the efaulting
party’s obligations. It is not for the Court toweite the contractPreserving or protecting a
“term,” “covenant” “condition,” or “agreement” by way ofitigation is far different from
performance and/ararrying out the duties of another. Again, the parties could dgreedhat
attorney’s fees would be available to the prevailing party should litigation beaéeduiorder to
enforce any of théterms,covenants, conditions or agreements.” This did not occur. Plaintiffs’
argument thathe only way to protect its rights was by way of litigatwasrejected in Hearn

Insulation. SeeHearn Insulatiorat *1. Plaintiffs there were armed with a far more robust

contractual provision. AdditionallBerkley Trae, LLC v. Food Lion Civ. A. No. RDB-11-

03207, 2013 WL 5718867 (D. Md. Oct. 18, 2013), stands for the propositicattitragy’s fees
are appropriate for the breachadease agreement wherpresslyauthorized.

Unavailing is Plaintiffs’ reliance o&lesner v. BagMNo. 0857, Sept. Term, 2014, 2015

WL 7162010 (Md. Ct. Spec. App. Nov. 13, 2018lesnerinvolved the breach of the covenant

of special warranty of an easement. The grantor of the deed refused to defethe dlgainst a
challenge resulting in the grantee incurriegal expenses to do so. By definition, under Md.

Code Ann. Real Prop. 82-106 (West 2010) the grantor is required to provide the legal defense to

any challenged use of the easeme®iich is not the case between the present parties. Section



10.1 is not a special warrant provision. There is no adverse claim from a thirdlpdetgt
none of Plaintiffs’ arguments suggesting that the Court can infer the abitiotlect attorney’s
fees due to a violation of a restrictive covenant or easement, without manepasted by case
law.! Simply put, Plaintiffs’ argument is lacking support.

E. Plaintiffs’ Alternative Reliance on FedR. Civ. P. 37 for Defendant’s
Responses to Requests for Admission

During the discovery phase of this case, Plaintiffs propounded requests fesiadmi
pursuant to Fed. R. Civ. P. 36. Certain requests for admissions were clear, unambiguous and
deserving of better response. For example, Request No. 23 is lifted wrarfvatn the REA,
and Defendant’s objection is without basis. Similarly, Defendant’s respoRsgjteestiNo. 28
is disingenuous in its attempt to avoid admitting the obvious. Other requests for admession a
problematic. For example, Request No. 22 states “admit or deny that you conveyedréaso
Lord & Taylor over certain portions of the Partnership Tract.” Helantiffs seek fees for
Defendant’s failure to admit the existence of easemdttsntiffs additionaly argie thatas a
result of Defedant’s failure to admithey werehenrequired to prove that Defendant’s
“redevelopment efforts had already damaged and would continue to damage thosatedseme
This “proof point is not accurate. Eveihadmitted Plaintiffs would have been required to
demonstrate the claimethmage.Moreover, RquesiNo. 22 speaks imery general terms.

There is no specificity as to which easemisrt issuehow many easemerdse at issueor to
what locations on the propettye easements may beissue Theeasements are not otherwise

identified by reference to the REAr maps, or other descriptions of the property. Even if

! Plaintiffs misapplyRedner’'s Markets .\doppatown GP, L.P., Civ. A. No. RDB-11-1864,
2015 WL 1242342 (D. Md. Mar. 17, 2015). The fees award&edner’'s Marketsvere in
response to the Court’s sanction for a violation of the Court’s permanent injunction. No such
situation is involved here.




Defendant admitted to this request, Plaintiff’'s burden wbakkt been the same at triélat is,
the burden of demonstrating withegjficity the easement allegedly violated. Additionally
Defendant argues about the use of the term “easement.” This was a disputptiaiestiihe
language of the REAAt the end of the day, the jury verdict was sileven as to the existence
of aneasementet alone the existence of more than one.

Assumingarguendo that Defendant wrongfully respondtxselected requests for
admission, Plaintiffs’ have failed to specthe actual fees incurred for said miscocid
Plaintiffs have not pointed tan occasion where a particular witness had to be interviewed
prepared to testify Plaintiffs have not identified any unnecessary research conducted, nor
motion filed with the Court that is directly traceable to Defendant’s refusahke an
admission For this reason alone, | recommend no award of attorney’s fees for Defendant’s
allege failures to admit.
V. Conclusion

It is my recommendation that no attorney’s fees be awarded under the REA or the Sub-
LeaseAgreement. In the event that the Cowgtedmines otherwiséhe affidavit of Plaintiffs’
fee expert John D. Wilburn is exhaustive, informative and speaks directly to theael@ness
of the rates charged, the time spent by each timekeeper, and the necelssityaktperformed.
(ECF 453-2).Furthermorethere is no challenge to the raggwplied to the time spent by each
time keeperto the work performeadr to whether such work wasecessaryHere Defendant

only challenges “the results obtained.tadrdinglyall other aspects of the time keeper entries

are conceded by silence. Sestornet Technologies v. BABystems, In¢.201 F. Supp. 3d 721,

730 (D. Md. 2016).
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This case is a classic instanin which the application of Appendix B of our Local Rules
provides only marginal guidance. Without doubt this matter was of significant cotyzlaxl
required the full time and attention of counsel experienced in the area of coalmesl estate
litigation. | also agreavith PlaintiffS assessmerthat the victory here was substantial and

significant. Nonetheless, my recommendation is against the award of attorney’s fees.

December 15, 2017 /s/
Charles B. Day
United States Magistrate Judge
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