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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*
PASCAL N. NOUNA, *
*
Plaintiff, *
*

V. * Case No. RWT 13-cv-1927
*
WILBUR ROSS, *
*
*

Secretary of Commerce

*

Defendant.

MEMORANDUM OPINION

Pascal N. Nouna (“Nouna”) is employed asmechanic at the National Institute of
Standards and Technology (NIST), an agencyhefUnited States Department of Commerce.
ECF No. 31-4 at 1. Nouna identifies himself asat®&” or “African,” and he is originally from
Cameroon. ECF No. 31-4 at 3-4.

Nouna filed this action on July 1, 2018gainst the Secretary of Commerce
(“Commerce”), Wilbur Ros$ pursuant to Title VII of the CiRights Act of 1964, as amended,
42 U.S.C. 88 2000et seq. alleging employment discriminati on the basis of race, color, and
national origin. SeeECF No 1 at 1-2. Nouna alleges NI&imd Commerce failed to promote
him on “[m]any occasions.” ECF No. 1 at 2. lkidé#ion to a failure to promote, he claims that
he experienced continued harassment, insults, ioliion, and retaliation. ECF No. 1 at 2-3.
In sum, Nouna alleges three claims against Coroeé1) discriminatiorbased on race, color,

and national origin; (2) a hostile work environjeand (3) retaliation. ECF No. 1 at 2.

! In accordance with Fed. R. Civ. P. 25(d), the name of Wilbur Ross, the current governme ledicbeen
substituted for Penny Pritzker.
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In his pro seComplaint, Nouna seeks back payunctive relief of “$121,120.00 during
three years as wage grade 5 and than [sic] $leaes as wage grade 8jbnetary damages in the
amount of $20,000, costs and attorneys fees, as well as “Lack of training $25,000” and “Health
issues $30,000.” ECF No. 1 at354. The Court will now addresd of the pending motions in
this Memorandum Opinion.

l. Procedural Background

After he initiated this proceeding, th@@t granted Nouna a stay on December 30, 2013
during his deployment with the U.S. milijar ECF No. 13. Following the conclusion of
Nouna’s deployment, Commerce filed a timely tMa to Dismiss for Failte to State a Claim
or, in the Alternative, for Summary Judgment (ECF No. 31) on July 7, 2016. Simultaneously, it
filed a Motion to Seal Exhibits from Agency @ No. 33). Commerce attached to its Motion
the Agency’s Record dhvestigation (ROI).

When Nouna failed to propgrfile a Response, Commertiked a Motion for Extension
of Time (ECF No. 36) to set forth a cleateldy which to respond to any opposition by Nouna.
ECF No. 36 at 1. In this Motion, Commerce broughht® Court’s attentiothat it had received
from Nouna a “Motion to Stay” &t was not properly filed witthe Clerk’s Office. ECF No. 36
at 1. Although unclear, the Court will considNouna’s submission as an Opposition to
Commerce’s Motion to Dismissgs well as a separate Motita Stay. This Opposition is
docketed, as it is titled, as “Cqhainant’s Motion to Stay Agency’s Motion to Dismiss or in the
Alternative for Summary Judgment Until Aftea Hearing and Decision on Complainant’s
Motion to Compel Discovery” (ECF No. 38). On September 8, 2016, Commerce filed a Reply in
Support of Defendant’'s Motion t®ismiss or, in the Alternative, for Summary Judgment

(ECF No. 39).



Il. Analysis

A. Commerce’s Motion to Dismiss for Fédure to State a Claim or, in the
Alternative, for Summary Judgment [ECF No. 31]

1. Pro Se Standard

A federal district court is charged wiliberally construing a complaint filed bypo se
litigant to allow the development of a potentially meritorious casdughes v. Rowe
449 U.S. 5, 9 (1980). Nonetheless, liberal camcsitpn does not mean that a court can ignore a
clear failure in the pleading to allegacts that set forth a cognizable clai®ee Weller v. Dep’t
of Soc. Servs901 F.2d 387, 391 (4th Cir. 1990). The maedaiberal construction afforded to
pro sepleadings means that if the court can reasignead the pleadings to state a valid claim
on which the plaintiff could prewaiit should do so; however, astlict court may not rewrite a
complaint in order for it to survive a motion to dismisSee Beaudett v. City of Hampton
775 F.2d 1274, 1278 (4th Cir. 1985)

2. Motion to Dismiss Based on 12(b)(6)

Commerce has moved to dismiss under Fédeude of Civil Procedure 12(b)(6) for
failure to state a claim upon which relief coldd granted. ECF N®&1 at 1. A motion to
dismiss under Rule 12(b)(6) serves “to tib&t sufficiency of a complaint.”Edwards v. City of
Goldsborg 178 F.3d 231, 243 (4th Cir. 1999). In ordetb®sufficient to survive dismissal, a
complaint must allege “enough facts to state a claim to relief that is plausible on its face.”
Bell Atlantic Corp. v. Twombj\650 U.S. 544, 570 (2007). On a nootito dismiss, courts “are
not bound to accept as true a legal conolustouched as adtual allegation.” Papasan v.
Allain, 478 U.S. 265, 286 (1986). RuBe‘requires a ‘showing,’ rathéhan a blanket assertion,

of entitlement to relief.” Twombly 550 U.S. at 556 n.3. To survive a motion to dismiss, a



complaint must put forth “plausible claim[s] for reliefFrancis v. Giacomel]i588 F.3d 186,
192 (4th Cir. 2009). “But where the well-plead@dts do not permit the cduo infer more than
the mere possibility of misconduct, the compichas alleged—but it Isanot ‘show[n]'—‘that
the pleader is entitled to relief.”Ashcroft v.Igbal, 556 U.S. 662, 679 (2009) (quoting
Fed. R. Civ. P. 8(a)(2)). While a plaintiff is not required to allege facts in his complaint
sufficient to prove his case as an evidentiary matter, “a plaistrquired to allege facts that
support a claim for relief. Bass v. E.l. DuPont de Nemours & C824 F.3d 761, 765
(4th Cir. 2003) (emphasis in igmal). Further, “self-serwmg, inaccurate legal conclusions
cannot rescue a factualfjeficient complaint.” Faulkner Advertisingv. Nissan Motor Corp.
945 F.2d 694, 695 (4th Cir. 1991). A plaintiff stuprovide more than mere “conclusory
allegations or speculationMackey v. Shalala360 F.3d 463, 469-70 (4th Cir. 2004).

On a motion to dismiss, if a court consig matters outside the pleadings, the motion
must be treated as one for summary judgmenrd, &l parties must be given an opportunity to
present all materials pertinettt the motion. Fed. R. Civ. R2(d). However, the Court may
consider “documents attached to the complaeg Fed. R. Civ. P. 10(c), as well as those
attached to the motion to dismis® long as they are integral tltee complaint and authentic.”
Phillips v. Pitt Cty. Memorial Hosp572 F.3d 176, 180 (4th Cir. 2009).

3. Nouna'’s Claim of Discrimination

To succeed on a Title VII discrimination claimn,plaintiff must allege and prove either
direct or indirectdiscrimination, or meet thburden-shifting analysis dficDonnell Douglas
Corp. v. Green411 U.S. 792 (1973), which requires a plaintiff to allege (and ultimately prove) a
prima faciecase of discriminationSee Ruffin v. Lockheed Martin Carh26 F. Supp. 3d 521,

526-27, 530 (D. Md. 2015). While a plaintiff does not need to prqwénaa faciecase in the
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complaint to survive a motion to dismisge Swierkiewicz v. Sorema N.A34 U.S. 506, 508
(2002), the Fourth Circuit has interpret®dierkiewiczas not “removing the burden of a plaintiff
to allege facts sufficient to staédl the elements of her claim.See Bass324 F.3d at 765ee
also Dickson v. Microsoft Corp309 F.3d 193, 213 (4th Cir. 2002) (“[T]he Supreme Court’s
holding inSwierkiewicz v. Sorentid not alter the basic pleadingquirement that a plaintiff set
forth facts sufficient to allegeachelement of his claim.{internal citation omitted) (emphasis
added)). A plaintiff must still satisfy thEwomblyplausibility standardand state a plausible
claim for relief under Title VII. McCleary-Evans v. Md. Dep’t of Transp., State Highway
Admin, 780 F.3d 582, 585 (4th Cir. 201%grt. denied 136 S. Ct. 1162 (2016).In order to
state aprima faciecase of discrimination generally, a pl#ihmust allege that: (1) he is a
member of a protected class; (3 performance was satisfacto(8) that he suffered an adverse
employment action; and (4) that he was treatéfrently than similarly situated employees
outside his protected clasSee McDonnell Douglas Corptll U.S. at 802.

Nouna has failed to sufficientlstate a claim of discrimitian. His Complaint is devoid
of factual allegations that anytacof Commerce or its employee®re based on raaw color.
Attached to his Complaint, Noummacluded a letter where he statef]lff reasons for this case is
to prove that the Complainant was discriminateaireg because of his race.” ECF No. 1-1 at 2.
Nouna, however, fails to include any facts tgpport this conclusory statement. He alleges
that—as they relate to this claim—the factshid claim are “Discrimination/Racism/Lack of
Promotion.” Id. This is, however, a blanket assertiorthea than a “showig” as required by
Rule 8. See Twomb|y550 U.S. at 556 n.3. Instead of outlp facts, Nouna contends that he
“will ask the Agency to provid@the Court] with both voluneof ROI’s [sic] 08-37-0004, copies

of 1+2, to Director's Office of Federal Opeii” ECF No. 1-1 at 2. In addition, the letter
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attached to his Complaint provides the name of five presumed employees at NIST. Even if this
letter is construed liberally, dina still fails to sufficiently &#&ge how thesendividuals were
treated differently—or even that they were ikamy situated employees outside his protected
class. See McDonnell Douglas Corptll U.S. at 802. Accordingly, Nouna has not sufficiently
pled all the elementsf discrimination. See Bass324 F.3d at 765. His “self-serving. . . legal
conclusions cannot rescue [] [hictually deficient complaint.” See Faulkner Advertising
945 F.2d at 695.

4. Nouna'’s Hostile Work Environment Claim

Nouna also alleges that he was subjext“Continued Harassment, Insult, [and]
Intimidation.” ECF No. 1 at 2. While Nouna doast allege any facts teupport these blanket
legal conclusions, he states in the letter attathduls Complaint that he “won’t stop seeking for
[sic] justice and fairness, untihe Court takes the right acti@nd stop [sic] protecting some
Government Agencies Managers to continleissng, oppressing thesubordinates in the
workplace because they know, they have meaningful Government Resources and power on their
side.” Id. Although difficult to discernthese assertions are bestegatrized as hostile work
environment claim.

To survive a motion to dismiss on a hostterk environment claim, a plaintiff must
allege sufficient facts that the harassmens B unwelcome, (2) based on membership in a
protected class, and (3) “sufiéritly severe or pervasive titea the condition®of employment
and create an abusive atmosphereSee EEOC v. Xerxes Caorp639 F.3d 658, 668
(4th Cir. 2011). In his Complaint, howeyeNouna has failed to ficiently allege any
harassment that was based on his mestbp in a protected clasSee id. Further, he has failed

to allege any facts that it was sufficiently severepervasive to riséo the level of unlawful
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discrimination. See id.at 676. Accordingly, Nouna has altaled to sufficiently plead this
claim. See Faulkner Advertising45 F.2d at 695.

5. Nouna’s Retaliation Claim

To state gorima faciecase of illegal retadition under Title VII, aPlaintiff must allege
that: (1) he engaged in peated activity; (2 the Agency took adverse employment action
against him; and (3) there is a causal conordbetween the protected activity and the adverse
action. King v. Rumsfeld328 F.3d 145, 151 (4th Cir. 2003). PAaintiff must alege that the
adverse action would not have occurbed for his protected conduciCross v. Ballys Health &
Tennis Corp. 945 F. Supp. 883, 889 (D. Md. 1996) (citiRgss v. Communications Satellite
Corp., 759 F.2d 355, 365 (4th Cir. 1985)) (emphasis added).

Here, Nouna has failed to allege—by pleadsufficient facts—that there was a causal
connection between any proteciactivity and any adverse actiorseeKing, 328 F.3d at 151.
While Nouna alleged in the facts section of G@mplaint “Retaliation,” this legal conclusion is
not sufficient to survive a motion to dismissSee Papasam78 U.S. at 286. Even if the Court
liberally construes Nouna’s lettehat he attached to his @plaint where he mentions his
activity before the EEOC as the proted conduct at issue, he Ifaited to allege that Commerce
took any adverse action agesult of Nouna’s conductSeeKing, 328 F.3d at 151. Similar to
Nouna’'s claims of discrimination and a hkes work environment,Nouna has failed to
sufficiently plead a claim ofetaliation. Accordingly, Commerce’s Motion to Dismiss will be
granted.

B. Commerce’s Motion to Seal Exhibis from Agency [ECF No. 33]

Commerce filed a Motion to Seal Ekhs 22, 25, 26, 27, and 28 of the Report of
Investigation, which are attached to its Moti@nDismiss as Exhibit 1 (ECF No. 31-5). The
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information of interest pertains to federal gayees, including personineecords, other than
Nouna. For good cause having been showhiliis 22, 25, 26, 27, and 28 of the Agency
Report of Investigation will be seale®eeFed. R. Civ. P. 5.2(d).

C. Commerce’s Motion for Extension of Time [ECF No. 36]

On August 8, 2016, Commerce filed a Motion for Extension of Time to “file an
appropriate Reply or Opposition to the Motiondilby Plaintiff.” ECF No. 36 at 1. Given the
improper filing method and confusion over whetN@una’s “Motion” constituted a Response or
a new Motion, Commerce requested until Sepem8, 2016 to file a Response. Good cause
having been shown, Commerce’s fibm for Extension of Time (ECF No. 36) will be granted
nunc pro tunc

D. Nouna’s Motion to Stay Agency’s Motion to Dismiss or in the Alternative for

Summary Judgment Until After a Hearing and Decision on Complainant’s
Motion to Compel Discovery [ECF No. 38]

As the Court discussed above, this documenmore appropriately construed as a
response. Nouna does, however, request the Court stay Commerce’s Motion because he “served
the Discovery Request for Admission on [the]eAgy July 8th, 2016 and the request was and
remained incomplete and [was] not thoroughly and honestly responded to by the Agency.”
ECF No. 38 at 1. Nouna also contends the “Agency’s [sic] failgatdperly and honestly to
answer and provide factual documents toGbenplainant Discovery Requests for Admission on
Agency on April 15th, 2009.”Id. Discovery, however, has nbegun. Therefore, Nouna’s
Motion to Stay will be denied.

II. Conclusion
To summarize, Commee’s Motion to Dismiss (ECF Nd1) will be granted, as will

Commerce’s Motion to Seal Exhibits from égcy (ECF No. 33). Commerce’s Motion for

8



Extension of Time (ECF No. 36) will be grantednc pro tunc Nouna’s Motion to Stay
Agency’s Motion to Dismiss or in the Altermat for Summary Judgment Until After a Hearing
and Decision on Complainant’s Motion to Compel Discovery (ECF No. 38) will be denied.

A separate order will follow.

Date: March 17, 2017 /sl
ROGER W. TITUS
UNITED STATES DISTRICT JUDGE




