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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

ANTHONY CHISLEY, *
Plaintiff *
Y * Civil Action No. DKC-13-2166
MALLOW, et al., *
Defendants *

*k%k

MEMORANDUM OPINION

Self-represented Plaintiff Anthony Chisléled the above-captioned Complaint pursuant
to 42 U.S.C. § 1983. Defendants Sergeanivy®s Correctional @icer Broadwater,
Correctional Officer Mallow, Correctional OfficavMetz, and Correctional Officer Yutzy have
filed a Motion to Dismiss, or in the Altertige for Summary Judgment. ECF Nos. 20 & 28.
Plaintiff has responded. ECF Nos. 29 & 30. Afteriees of the papers and applicable law, the
court determines that leearing is unwarrantedSeelLocal Rule 105.6 (D. Md. 2014). For the

reasons that follow, the Motion to Dismissnstrued as a Motion fummary Judgment, will

be GRANTED

Background
Plaintiff, an inmate currently confinedt the North BranchCorrectional Institution
(NBCI), alleges that on July 18, 2013, at apqmately 1:00 p.m., Defendants Mallow, Metz,
and Broadwater came to his cell with a tethed handcuffs and ordered him to cuff from the
back. Plaintiff states the officRiopened his cell door and escoriwah to an isolation cell. He
states that after he enteree ttell, the door was closed ane tbificers pulled his arms through
the door slot backwards, twisting and punchingdriss as the cuffs were removed. He states

that Mallow sprayed mace into the door and tlkammed the door sloigdving Plaintiff in the
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cell with the window bolted shut and no air emtg the cell. Plaintiff states that after
approximately five minutes he was ordered tff again with the tether hooked to the cuffs. He
states that his cell door was opened and Malletz, Yutzy, Broadwater and Sawyers kicked
and punched him in the head, face, body, andspehe was forced through the C&D foyer and
into the C&D holding cell. He states that an unidentified nurse refused to treat him after he
repeatedly told her he had been assaultedhaamed and requested medical attention. Plaintiff
states that he was forced back through th®G&yer and onto D tier into the medical unit where

an unidentified officer entered andmmined and kicked him repeatedly.

Plaintiff states that aftehewering the mace from his fgdeody, and private area he was
placed in an isolation cell without any clothingde claims he was denied a mattress, sheets,
hygiene items, toilet paper and water and the sinkt@iet in the cell wereshut off. He states
he was denied regular tray meals but instead was provided bag meals. He also states that he was
denied his medication which hekes daily for hypertension, dh cholesterol, chronic acid
reflux, and migraines. He also states thasiers from epilepsy and mental illness for which
he receives medication twice dail Plaintiff states that he ept 25 hours in the isolation cell
before he was taken back to his cell on July 19, 20d.3.

When he was returned to his regular celimlff claims that Déendants Broadwater and
Metz went into his cell and removed his propertyairiff states he received a property slip but
because most of his appliances and other itemr® not listed, he refused to sign off on the
property list. Plaintiff stas that the officers thretis property around his celld.

Plaintiff states he did not exhaust his adistrative remedies becsel correctional staff

threatened him and told him that theguld not process any of his paperwot8.



Attached to his complaint are virtually ideriaffidavits from inmates Derrick Dirton,
Bobby Turner: and Warren Chase, who state thatlaly 18, 2013, they witnessed Defendants
Metz, Yutzy, Broadwater, Mallow and Sawyer harffiéaintiff with a tether, then take him to
the isolation cell (2-D-3) where they twistadd punched his arms while removing handcuffs.
ECF No, 1, Attachment, p. 7-9. Dirton and Ghatate that Mallow sprayed mace into the cell
and then the officers brought Plaintiff out okthell and punched and kicked him in his head,
face and body.ld., pp. 7, 9. Dirton avers &h Plaintiff was left inthe isolation cell until 7:30
p.m on July 19, 2013Id., p. 7. He further avers that Broaderaand Metz went into Plaintiff's
cell with a yellow cart and remosteall of Plaintiff’'s property andppliances. Dirton states that
he heard Plaintiff complain about missiogperty. ECF No, 1, Attachment, p. 7.

Plaintiff alleges that Defendanare involved in a campaign hbarass and assault him and
to destroy his ARPs as well as his mail. BT#S. 3, 7, & 10. Plaintiff states that on August 16,
2013, Mallow, Broadwater, Metand Yutzy went into Plaintiff's cell and read his daily legal log.
He also claims that they moved him to an uitagnmedical cell in order to harass him for filing
the instant case. ECF No. 7.

Defendants deny each of Plaintiff's allegaion Each avers that he did not assault,
harass, retaliate or threaten Plaintifidadid not witness any other officer do dd., Ex. 2, 3, 4,
5, and 6. Defendants further aver that they didmerfere with Plaintiff’s medical care on July
18, 2013. Id. Additionally, each Defendant avers that he did not discard, destroy or steal any of
Plaintiff's ARPs, malil, or propertyld.

In support of their dispositive motion, f@adants offer the following information.

Plaintiff is a Maximum Security Administrattv Segregation Special Needs Unit Assessment

! Turner avers that he did not write or sign the affidavit presented by Plaintiff. ECF No. 20, Ex. 12.
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Inmate. Id., Ex. 3, p. 3. On July 18, 2013, apaoximately 1:05 p.m., Broadwater, Metz and
Mallow were transferring Plaiiff from housing unit 2-D-17 to d¢ke2-D-2, due toPlaintiff's
disruptive behavior.ld., Ex., 3, 4, & 5. Plaintiff was placed hand restraintand a tether and
was escorted from the old cell to the new cethaut incident. Plaintiff was placed in the new
cell, the door was secured, and the restrai@tsoved. As officers attempted to secure the
security slot in the door, Plaintiff pushed thetsbpen and attempted to grab Mallow’s keys.
While Officers continued their efforts to closesthlot, Plaintiff successfully pushed the security
slot open and grabbed Metz'syisewhich were attached to Metz. Metz stated to the other
officers that Plaintiff had hikeys and Mallow applied pepperrap into the security slot.
Plaintiff released his gripld., Ex. 3, 4, 5, & 7, p. 9-18, 25-43, Ex. 8, p. 3-134, 71-90. Metz
immediately left the area becausehtael been exposed to the pepper spiay, Ex. 5.

Sawyers arrived at the cell aftdre pepper spray had been used., Ex. 8, p. 11.
Sawyers and Mallow escorted Pigif to the C/D holding cell.ld., Ex. 3, p. 4. Plaintiff was
evaluated by medical staff, treated for peppeayp@xposure, cleared teturn to his assigned
housing, and taken to the shower for decontaminalidn.Ex. 7, p. 25. Photographs were taken
of Plaintiff. I1d., Ex. 7, p. 38-39.

At approximately 1:40 p.m., while Plaintiff was showering in the Unit 2-D Wing,
Lieutenant Llewellyn attemptettd obtain a statement from Ri&iff regarding the incidentid.,

Ex. 10. Plaintiff declined to give a verbalwritten statement. Llewellyn did not observe any

2 As a result of the altercation, Plaintiff was charged aoshd guilty of inmate rule violations: Rule 101-assault on
staff, Rule 116-misuse of security equipment, and Rule 312-interference withdtafx. 5, p. 5; Ex. 7, p. 51-63.
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injuries on Plaintiff. Llewellyn wrote a statement on that datée avers that neither he nor any
other officer in his presence asgadlor threatened Plaintifid., Ex. 10; Ex. 7, p. 35; Ex. 8, p.
82.

Defendants indicate that Cell 2 doeot have a mattress because & de-escalation cell.

Id., Ex. 7, p. 14. The cell Plaintiff was moved imoAugust was cleaned with bleach prior to
Plaintiff's placement in the cellld.

On July 19, 2013, Broadwater and Metzentoried Plaintiff’'s property.ld. Ex. 3 & 5.

They aver that they did not steal or destayy of Plaintiff's progrty, nor did any other
correctional staff do so in their presence. Bwater and Metz recall Plaintiff having a box for a
Play Station but there was no Play Station m blox. Broadwater statéisat he reviewed the
property sheet and it was accuratd. Plaintiff's property recordsh®w that he received a Play
Station 2 on March 26, 2011ld., Ex. 7, p. 107. Recordsflect that on January 12, 2013,
Plaintiff claimed his Play Statn and controllersvere stolen.ld., Ex. 11, p. 40.

As a result of Plaintiff's complaints, he was interviewed by Sergeant Peterson of the
Internal Investigation Unit on September 17, 2013. Plaintiff stated that was escorted to Cell 2-D-
2 where Defendants kicked and punched hild., Ex. 8, p. 6-8. During his interview with
Peterson, Plaintiff did not claimgs he does here, thae had been assaulted in the shower.
During his interview Plaintiff told Peterson thdtirse Bruno treated him for injuries after he was
taken to 2-D-2. Plaintiff requexd that he be transferred to the Patuxent Institution. Peterson
reviewed the security cameracording and noted that it did ngtiow Plaintiff was assaulted by

staff. Id., Ex. 8, p. 9, 10, 14; Ex. 10.

3 Llewellyn typed the wrong date on his report-7/17/2013. He handwrote the correc?/@8t&3, next to his
signatureld., Ex. 7, p. 35, Ex. 8, p. 82.
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A second Internal Investigatibrwas undertaken as a resuait Plaintiff's claim of
excessive force. Detective Sergeant Kandace Mills was assigned to investigate Plaintiff's
allegation that he was assaulted on July 18, 2018, Ex. 7. Mills reviewed the video
surveillance. She noted that the video startexpptoximately 1:05 p.m. and three officers were
observed at the cell where thexepeared to be argggle while the cell door was closed. She
noted that the inmate appeared to be in tlie &he indicated thatletz was observed leaving
the area and Plaintiff had onelas arms out of the slot. Afpproximately 1:08 the inmate was
taken out of the cell and escorted off the tiét. no time did Mills obsere the officers assault
Plaintiff. The video did not showlaintiff falling or the officers assaulting him as he alleged.
Id., Ex. 7, p. 10. Mills interviewed Plaintiff ddovember 25, 2013. Plaintiff advised Mills that
the video would show the officers beating hind&icking him when they brought him out of
cell 2-D-2 and that he fell to the floord., Ex. 7, pp. 10-13.

The court has reviewed the surveillance vidéd., Ex. 10. While the officers are not
identified in the video, Millsreporting of events at the cell dooomports with the images on
the video. The video shows a struggle at tHiedo®r and officers removing an inmate from the
cell and escorting him off the tier. The intmaoes not fall and there is no assaldt. There is
no evidence that Yutzy was on the tier or in sy involved with the events complained of.

Plaintiff stated in his intervig with Mills that when he was escorted to cell 2-D-2, as he
backed up to the slot so that the cuffs ddog removed, Officer Mallow sprayed mace through
the slot. Id., Ex. 7, p. 10. He stated that the officehen released the tethand let him go and

that Mallow sprayed a second burst of spray ihi@ cell and slammed the slot closed while

“The two 1IU investigations were ultimately combined as it appears it was an error to have opened the second one.
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Plaintiff was still handcuffed. He claimed thift him there for maybe a minute before they
released him. Plaintiff claimed that when heswemoved from the cell he fell to the tier. He
states that he was escorted to the C/D holdelgwhere he was placed on a bench. He heard a
female ask if he was okay. Held her he was not becausehlta been punchexhd kicked but
reported that the unidentified person did nothioghim. Plaintiff advsed Mills that he was
then taken back to the D-tier where he wascetl in the shower arabssaulted by officersid.
He stated that after the shower he wasrtakecell 2-D-3 where he had no mattress and the
water was turned off. He also stated he received aybanch with only bread. He reported
remaining in the cell for approximately 25 hourd.

Plaintiff further reported thain an unspecified date Sawyers moved him from Cell 17 to
Cell 20 which had feces on the floor. He indicalésl belief that this was a retaliatory move.
Id., p. 12. Plaintiff was moved from cell 2-D-17 to 2-D-20 on August 16, 2013, for unspecified
institutional reasonsld., Ex. 1, Ex. 2. Defendants offerath2-D-20 would have been cleaned
prior to Plaintiff moving into the cellld., Ex. 2. Defendants furtheffer that Plaintiff was not
moved in retaliation for any complaints he mattk, Ex. 7, p. 14

As a result of the altercation between Riifii and staff on July 18, 2013, he was served
with a Notice of Inmate Rule Infractiomd., Ex. 7, pp. 51-63. Plaintiff was found guilty of
violating Rule 101 (assault on an officer), RalE6 (possess, misuse, tamper with, damage or
destroy security equipment orgmerty, detention equipment, etc.) and Rule 312 (interfere with

or resist the performance of staff dutiekl) Plaintiff requested Mddolwager, his psychologist,

®Metz advised Mills that Cell 2 would not have a mattress as it is a de-escalatiotdgelix. 7, p. 14. He was
unsure whether water is turned on or off in the dell.
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as a witness at his adjustmgambceedings. Holwager testifigdat Plaintiff was manipulative
and attempted to “split staff.Id.

Counsel offers that Plaintiff has axtensive mental health historyd., Ex. 11, Ex. 13.
Relevant to the instant complaint, Plaintifingolained to psychology staff on June 10, 2013, that
he was fearful that there wabuse of mental health inmatby general population inmates and
staff. Id., Ex. 11, p. 49-50. Plaintiff complained bis reassignment to housing unit 2 from
housing unit 1, where he felt safePsychology staff noted th&aintiff suffers from, among
other things, Borderline Personality Disorder whtbey note creates a tendency in its sufferers
to split staff and attempt to win favor from ften order to manipulatéhem. Individuals with
Borderline Personality Disorder hope to use #taff member to retaliate against other staff
whom the sufferer perceives asirdp him harm. It was noted dh Plaintiff may benefit from
treatment in the Srial Needs Unitld.

On July 18, 2013, at 1:46 p.m. Jennifer Byy LPN, evaluated Plaintiff, after the
altercation with staff.ld., Ex. 13, pp.48-49. Plaintiff reportedastness of breath and that his
chest hurt. Plaintiff's lungs were clear and bkygen saturation was 97% on room air. Plaintiff
complained that his face hurt; however, no injuries were noted. A red area on Plaintiff's back
was observed but no other injures notédl. Plaintiff's medications chart indicates he received
prescribed medications ilathroughout July, 20131d., Ex. 13. pp. 44-47.

On July 24, 2013, Plaintiff refused to leave his cell for a scheduled psychology
appointment but was seen at his cell do@., Ex. 13, pp. 50-53. Mental health staff notes

reflect Plaintiff's tendency to split staff, inaling making accusations that may not be tide.



Plaintiff refused treatment forscheduled sick call on July 27, 201R&l., Ex. 13, p. 54.
Plaintiff was seen by medical staff, duectumplaints of painfulrination on July 31, 2013ld.,
Ex. 13, pp. 56-57. Plaintiff deniestrotal swelling, frequency, ming or urgency, or penile
discharge.ld.

Plaintiff was seen for a abinic care clinic visit on Augu2, 2013. Physical examination
was made and no distress notdd., Ex. 13, pp. 62-64. His chranconditions, hypertension
and reflux were noted as conted| while his epilepsy was noted uncontrolled. No injuries
were observedid.

Plaintiff failed to appear for his appomént on August 6, 2013. He was seen for an
individual psychological therapy session on August 16, 20di3.Ex, 13, pp. 77-79. Plaintiff
reported he was upset that he had been movatbtbex cell. The notesftect that Plaintiff was
asked to consider whether vas moved because his behavranting loudly, was upsetting to
other mental health inmates on the tier. Ndtether reflect the psychological staff's opinion
that Plaintiff suffers from a distorted view oktlworld, trusts almost no onand is suspicious of
any officer near himld. Ex. 13, p. 82. Plaintiff reportedaving auditory hallucinations on
August 23, 2013ld.

Plaintiff's records demonstrate that he Fiksl one grievance witthe Inmate Grievance
Office (IGO) since October, 2009The grievance was an appeairr findings of guilt entered
during a disciplinary hearing as toarges arising from this incidentd., Ex. 14. The grievance
was dismissed on December 2, 2013, after Plaifatiféd to respond to a letter from the 1GO
directing he provide copies of the didoijary paperwork as required under Maryland

regulations.|d.



Standard of Review
A. Motion to Dismiss

The purpose of a motion to dismiss pursuanfed. R. Civ. P. 12(b) (6) is to test the
sufficiency of the plaintiff's complaint.See Edwards v. City of Goldsbot¥8 F.3d 231, 243
(4th Cir. 1999). The dismissal for failure t@at&t a claim upon which relief may be granted does
not require Defendant to establisheyond doulst that Plaintiff can psve no set of facts in
support of his claim which wodlentitle him to relief. See Bell Atlantic Corpv. Twombly 550
U.S. 544, 561-62 (2007). Once a claim has bdated adequately, it may be supported by
showing any set of facts consistent witie allegations in the complaintd. at 562. The court
need not, however, accept unsupported legal allegaieasRevene v. Charles County Comm'rs,
882 F.2d 870, 873 (4th Cir. 1989), legal cosans couched as factual allegatiosese Papasan
v. Allain, 478 U.S. 265, 286 (1986), or conclusory fathleegations devoid of any reference to
actual eventssee United Black Firefighters v. Hir€04 F.2d 844, 847 (4th Cir. 1979).

In reviewing the Complaint in light of a mion to dismiss pursuant to Fed. R. Civ. Proc.
12(b)(6) the court accepts all welleaded allegations of the Comipliaas true and construes the
facts and reasonable inferenceswa= therefrom in the light most favorable to the Plaint8ee
Venkatraman v. REI Sys., Ind17 F.3d 418, 420 (4th Cir. 2003parra v. United Statesl20
F.3d 472, 473 (4th Cir. 1997)ylan Labs., Inc. v. Matkari7 F.3d 1130, 1134 (4th Cir. 1993).
Rule 8(a)(2) of the Federal Rules of Civil Bedure requires only a “shahd plain statement of
the claim showing that thegader is entitled to relief.Migdal v. Rowe Price-Fleming Ihinc.,

248 F.3d 321, 325-26 (4th Cir. 200%ge also Swierkiewicz v. Sorema N584 U.S. 506, 513
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(2002) (stating that a complaint need only satisfy “gieplified pleading standatdf Rule
8(a)).

A “plaintiff’s obligation to provide th&rounds’ of his ‘entitlemet to relief’ requires
more than labels and conclusions, and a formuéttation of the elementsf a cause of action
will not do.” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007) (internal citations omitted).
Nonetheless, the Complaint does not need *“detailed factual allegations” to survive a motion to
dismiss. Id. Instead, “once a claim has been stagelquately, it maipe supported by showing
any set of facts consistent with the allegations in the complaidt.at 563. Thus, a Complaint
need only state “enough facts to state a ctaimelief that is plausible on its faceld. 570.

To survive a motion to dismiss, “a compkmust contain suf@ient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on its fakstitroft v. Igbgl 556
U.S.662, 678 (2009)qUuoting Bell Atlantic Corp. v. Twomhl$50 U.S. 544, 570 (2007)). “A
claim has facial plausibility wdn the plaintiff pleads factuabotent that allows the court to
draw the reasonable inference that the defeniddiable for the misconduct allegedifbal, at
678. “But where the well-pleaded facts do notnpe the court to infer more than the mere
possibility of misconduct, the congint has alleged-but it has nghow[n]-‘that the pleader is
entitled to relief.” Id. at 679 (quoting Fed.R.Civ.P. 8(a)(2)).

B. Summaryudgment

Summary Judgment is governiegl Fed. R. Civ. P. 56(a) whigorovides that: “The court
shall grant summary judgment if the movant skdhat there is no genuine dispute as to any
material fact and the movantaestitled to judgment as a mattdrlaw.” The Supreme Court has

clarified that this does not mean that any factual dispute will defeat the motion: “By its very
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terms, this standard provides that the mere existensenodalleged factual dispute between the
parties will not defeat an otherwise progedupported motion for summary judgment; the
requirement is that there be genuineissue ofmaterialfact.” Anderson v. Liberty Lobby, Inc
477 U. S. 242, 247-48 (1986)nfehasis in original).

“The party opposing a properly supported rmntfor summary judgment ‘may not rest
upon the mere allegations or deniafdhis] pleadings,’ but rathanust ‘set forth specific facts
showing that there is a genuine issue for trialBbuchat v. Baltimore Ravens Football Club,
Inc., 346 F.3d 514, 525 (4th Cir. 2003) (alteratiororiginal) (quoting Fed. R. Civ. P. 56(e)).
The court should “view the evidence in the lightstfavorable to . . . the nonmovant, and draw
all inferences in her favor wibut weighing the evidenaw assessing the witness’ credibility.”
Dennis v. Columbia Colleton Me@tr., Inc., 290 F.3d 639, 644-45 (4@ir. 2002). The Court
must, however, also abide by the “affirmative obllign of the trial judge to prevent factually
unsupported claims and defen$esn proceeding to trial.”Bouchat 346 F.3d at 526 (internal
guotation marks omitted) (quotirigrewitt v. Pratt 999 F.2d 774, 778-79 (4th Cir. 1993), and
citing Celotex Corpv. Catrett 477 U.S. 317, 323-24 (1986)).

In Anderson v. Liberty Lobby, Inc477 U.S. 242, 249 (1986) the Supreme Court
explained that in considering a motion for summary judgment, the “gidgaction is not
himself to weigh the evidence and determinetthéh of the matter but to determine whether
there is a genuine issue for trial.A dispute about a nerial fact is genuinéif the evidence is
such that a reasonable jury could return a verdict for the nonmoving pédtyat 248. Thus,

“the judge must ask himself nathether he thinks the evidenaamistakably favors one side or
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the other but whether a fair-minded jury coulture a verdict for the [nonmoving party] on the
evidence presentedld. at 252.

The moving party bears the burden of showingt there is no genuine issue as to any
material fact. No genuine issue of matergttfexists if the nonmoving party fails to make a
sufficient showing on anssential element of his or her case@svhich he orshe would have
the burden of proof.See Celotex Corp. v. Catrett77 U.S. 317, 322-23 (1986). Therefore, on
those issues on which the nonmoving party hasvdnéen of proof, it is his or her responsibility
to confront the summary judgment motion with affidavit or other similar evidence showing
that there is a genuine issue for trial.

Analysis
A. Exhaustion
The court must first examine Defendantssertion that Plaintiff's case should be
dismissed in its entirety due to Plaintiff's fa#uto exhaust available administrative remedies.
The Prisoner Litigation Reform Agprovides, in pertinent part:
(a) Applicability of adninistrative remedies
No action shall be brought with respect to prison conditions under
section 1983 of this title, or any other Federal law, by a prisoner
confined in any jail, prison, or otheorrectional faiity until such
administrative remedies asaavailable are exhausted.

42 U.S.C. 81997e.

The Supreme Court has interf@@ the language of thisgarision broadly, holding that
the phrase “prison conditions” encompasses “afiate suits about prison life, whether they

involve general circumstances or particular episodes, and whb#yeallege excessive force or

some other wrong.’Porter v. Nusslgb34 U.S. 516, 532 (2002). Thus, the exhaustion provision
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plainly extends to Plaintif§ allegations. His complaint must be dismissed, unless he can show
that he has satisfied the administrativehaustion requirement under the PLRA or that
defendants have forfeitededin right to raie non-exhaustion as a defensgee Chase v. Peay

286 F.Supp.2d 523, 528 (D. Md. 2003).

The PLRAs exhaustion requirement @esigned so that prisoners pursue administrative
grievances until they receive a final denial of ¢k@@ms, appealing through all available stages in
the administrative processChase 286 F.Supp.2d at 53@ibbs v. Bureau of Prison®©86
F.Supp. 941, 943-44 (D. Md. 1997)dhissing a federal prisorisdawsuit for failure to exhaust,
where plaintiff did not appediis administrative claim throughll four stages of the BO®
grievance process)Booth v. Churner 532 U.S. 731, 735 (2001) (affirming dismissal of
prisoners claim for failure to exhaust where he “neseught intermediate dull administrative
review after prison authority denied relieffhomas v. Woolun837 F.3d 720, 726 (6th Cir.
2003) (noting that a prisoner stuappeal administrative raljs “to the highest possible
administrative level”)Pozo v. McCaughtry286 F.3d 1022, 1024 (7th Cir. 2002) (prisoner must
follow all administrative steps to meet the exheumsrequirement, but need not seek judicial
review).

In Maryland, filing a request for administrativemedy with the Warden of the prison in
which one is incarcerated is the first of three steps in the Administrative Remedy Procedure
(“ARP”) process provided by the Division of Correction to its prisoners. If this request is denied,
the prisoner has ten calendar day§ileoan appeal with the Comissioner of Correton. |If this

appeal is denied, the prisoner has thirty days in which to filgppeal to the Executive Director
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of the Inmate Grievance OfficélGO”). SeeMd. Code Ann. Corr. Serv. 88§ 10-206, 10-210;
Md. Regs. Code title 12 07.01.03.

Administrative remedies must, however, baitable to the prisoner and this court is
“obligated to ensure that any defects in adstrative exhaustion were not procured from the
action or inaction of prison officials./Aquilar-Avellaveda v. Terreld78 F.3d 1223, 1225 (10th
Cir. 2007). The Fourth Circuitas addressed the meanindgafailablé remedies:

[A]Jn administrative remedy is not consideredhave been available if a prisoner,

through no fault of his own, was preved from availing himself of itSee

Aquilar-Avellaveda v. Terrell478 F. 3d 1223, 1225 (10th Cir. 200Kgba v.

Stepp 458 F. 3d 678, 684 (7th Cir. 2006)Conversely, a prisoner does not

exhaust all available remedies simply failing to follow the required steps so

that remedies that once wereadable to him no longer areSee Woodford v.

Ngo 548 U.S. 81, 89 (2006). Rather, to be &dito bring suit in federal court, a

prisoner must have utilized all avdile remedies “in accordance with the

applicable procedural rules,” so thatison officials have been given an

opportunity to address tletaims administrativelyld. at 87. Having done that, a

prisoner has exhausted his available remedies, even if prison employees do not

respond.See Dole v. Chandle438 F.3d 804, 809 (7th Cir. 2006).

Moore v. Bennettb17 F. 3d 717, 725 (4th Cir. 2008).

Scott Oakley, Executive Director of themiate Grievance Office, avers that while
Plaintiff filed a complaint with the IGO regardinige disciplinary proceedgs arising out of the
incident, he failed to complete same and fadéuerwise to exhaust adnistrative remedies as
to his other complaints. ECF No. 20, Ex. 1®laintiff claims thathe was thwarted from
instituting or completing the ARP process hexa correctional officers assigned to his tier
destroyed his ARPs and/or refused to accept ttoerfiling. Further, he indicates that his malil

was tampered with and that despite his efforts to comply with the IGO regarding

supplementation of his appeal, the filing was meakived by the IGO. ECF No. 30. The court
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cannot say on the record before it that Pifiitid not exhaust “aviéable” administrative
remedies. As such, the court will corsidhe merits of Plaintiff's claims.

B. Excessive Force

Whether force used by prison officials was essiee is determined by inquiring if “force
was applied in a good-faith effort to maintaor restore discipline, or maliciously and
sadistically to cause harmHudson v. McMillian 503 U. S. 1, 6-7 (1992). This court must look
at the need for application ofrfe; the relationship between threged and the amount of force
applied; the extent of the injury inflicted; the extent of the threat to the safety of staff and inmates
as reasonably perceived by prisofiaidls; and any efforts made temper the severity of the
response.See Whitley v. Albergl75 U. S. 312, 321 (1986). Thésence of significant injury
alone is not dispositive of@daim of excessive forceSeeWilkens v. Gaddy556 U.S. 34 (2010).

The extent of injury incurred is one factodicative of whether or not the force used was
necessary in a particular situation, but if force is applied maliciously and sadistically, liability is
not avoided simply because the prisonat titee good fortune to eape serious harmwilkens,

556 U.S. at 37.

Defendants deny that Plaintiffas assaulted as alleged in the complaint. Defendants
explain that after escorting Piiff to his new housing assignme®aintiff opened the door slot
and grabbed Metz's keys, prompting Mallow pplg one burst of pepper spray into the cell.
Plaintiff then complied with mguests to be handcuffed and Wwas escorted without further
incident to a holding cell, evadted by medical staff, and @abntamination shower provided.
The video evidence supports Defendants’ version of events and contradicts the description of

events offered by Plaintiff and other inmates.
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While it is unclear from the video whatgmpted the struggle beeen Plaintiff and
Defendants through the door slot, what is abundasiégr from the video is that Plaintiff was
not locked in his cell for any period of time tdfeu the effects of the pepper spray as he alleges
in his compliant and affidavit. More importdntthe video also flatly refutes Plaintiff's
averments that he was assaulted when he was renfrove the cell. No assault took place as he
was removed from his cell and escorted off the tiEne affidavits of Plaintiff and other inmates
on the tier are flatly corddicted by the video.

The need for application of force as sthby Defendants was occasioned by Plaintiff's
grabbing the keys of staff and struggling to kdepsecurity slot open. Defendants acted to keep
control of the securitkeys and maintain security and ardeUltimately, one burst of pepper
spray was used to gain Plaintiff's compliance wotiders to release the keys. Thereafter, the
officers were able to restrain Plaint#hd escort him to medical for treatment.

The reports generated by the medical departjibkat Plaintiff was complaining of pain
in his chest, showed the effects of peppeagpand had redness on his back, are entirely
consistent with Defendants’ vésa of events rather than Plaintiff's allegations that he was
stomped, kicked, and assaulted by numerousections officers. The record evidence
demonstrates that the responding officers umelg that force which wa necessary to gain
control over Plaintiff. The W investigation and the Hearing Officer at the adjustment
proceeding arising from Plaintiff's assauéti conduct found Plaintiff's allegation that
Defendants spontaneously adsad him not credible.

Plaintiff, the non-moving partymust establish the existee of a genuine issue of

material fact by presenting evidence on whiclaet-finder could reasonably find in his favor.
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Plaintiff has failed to submit any credible evidemoesupport his claim, or to put the material
fact of this case--thase of force against &htiff--in dispute. See generally Gray v. Spillman
925 F.2d 90 (4th Cir. 1991). While the court nm¢ determine credibility between the parties,
Gray v. Spillman 925 F.2d at 95, “[w]hen oppiog parties tell two diffeent stories, one of
which is blatantly contradicted by the record, so that no reasonableojuid/ lelieve it, a court
should not adopt that version of the facts tfog purposes of ruling oa motion for summary
judgment.” Scott v. Harris 550 U.S. 372, 380 (2007). Here Defendants were responding to
Plaintiff’'s spontaneous assault upbtetz and efforts to secure hés keys; the force used by
Defendants to gain control of Plaintiff was teengd; Plaintiff's objective injuries were minor
and entirely consistent with Bendants’ version of events; attte Defendants were required to
respond in order to protect thd@llow officer and resire order and securityp the institution.
There is simply no evidence that any oé thamed Defendants were acting maliciously or
sadistically to cause harm ®laintiff. In light of the foregoing, Defendants are entitled to
summary judgment.
C. Conditions
Conditions which “deprive inmates of the nmmal civilized measure of life's necessities”

may amount to cruel and unusual punishmd®ihodes v. Chapmad52 U. S. 337, 347 (1981).
However, conditions which are merely restrictive or even harsh, “are part of the penalty that
criminal offenders pay for their offenses against sociely.”

In order to establish the impositioh cruel and unusual punishment, a

prisoner must prove two elements atththe deprivation of [a] basic

human need wasbjectivelysufficiently serious,” and thasubjectively

the officials acted with a suffiently culpable state of mind.’
Shakka v. Smith71 F.3d 162, 166 (4th Cir. 1995) (empkasi original; citation omitted).
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“These requirements spring from the texttbé amendment itself; absent intentionality, a
condition imposed on an inmate cannot properlycaked “punishment,” and absent severity,
such punishment cannot be called “cruel and unusuéb’v. Shreve535 F.3d 225, 238 (4th
Cir. 2008) citingWilson v. Seiter501 U.S. 294, 298-300 (1991).

To establish a sufficiently culpable statemsind, there must be evidence that a known
excessive risk of harm to the inmate’s health or safety was disreg&8dedVilson501 U. S. at
298. In other words, “the test is whether therds know the plaintiff inmate faces a serious
danger to his safety and they could aved tlanger easily yet they fail to do soBrown v.
North Carolina Dept. of Correction§12 F.3d 720, 723 (4th Cir. 2010), quoti@gse v. Ahitow
301 F.3d 605, 607 (7th Cir. 2002). Conduchd actionable under the Eighth Amendment
unless it transgresses bright linesctéarly-established pre-existing lawSee Maciariello v.
Sumner973 F. 2d 295, 298 (4th Cir. 1992).

The objective prong of a conditions claim regsi proof of an injury. “[T]o withstand
summary judgment on an Eighth Amendmentllehge to prison conditions a plaintiff must
produce evidence of a serious significant physical or emotional injury resulting from the
challenged conditions.” Strickler v. Waters989 F.2d 1375, 1381 (4th Cir. 1993). “Only
extreme deprivations are adequate to satlsfyobjective component ain Eighth Amendment
claim regarding conditis of confinement.De’Lonta v. Angelone330 F.3d 630, 634 (4th Cir.
2003). Demonstration of an extreme deprivatproscribed by the Eighth Amendment requires
proof of a serious or significarphysical or emotional injuryesulting from the challenged
conditions. See Odom v. South Carolina Dept. of Correctiad#9 F. 3d 765, 770 (4th Cir.

2003).
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Defendants’ conduct is not actionable uslesin light of preexisting law the
unlawfulness of those action is apparenikb, 535 F. 3d at 238 citindnderson v. Creightgn
483 U.S. 635, 640 (1987). “We do not requiresoth officials the legal knowledge culled by
the collective hindsight of skilled lawyersa learned judges, but instead only the legal
knowledge of an objectively reasonable official similar circumstances at the time of the
challenged conduct.Johnson v. Caudild75 F. 3d 645, 650 {4Cir. 2007).

Plaintiff alleges that he wadaced in a dirty cell on July 18, 2013, with no mattress, or
running water, without prescribededication, and received limitéadg lunches for 25 hours. He
also claims that he was placed in a dirty cell on August 16, 2013. In the instant case there is no
evidence that Plaintiff's cell vgadirty. Defendants agree thaetbell Plaintiff was placed in on
July 18, 2013 was without a mattress and may Imakthe water supply turned off, as the cell
was a de-escalation cell in which Plaintiff waaqad due to his disruptive conduct on the tier.
Defendants indicate that it is DOC policy thatlsdde cleaned by inmate staff prior to a new
inmate being placed in the cell and that he receedanedication. Plaintiff agrees that the cell
was mopped, however, he claims that certain patdaegarding cleaning bodily fluids were not
followed?

Even assuming the cell was filthy on eitlmmrcasion when Plairitiwas placed in the
cell, the record evidence demonstrates that #flaremained in the first cell one day. There is
no information how long Plaintiff was housed iretbell in August or what, if any, efforts he
made to access cleaning materials for the delle conditions as descrithdy Plaintiff were not

so severe that Defendantsutb be charged with “fair waing that their conduct was

® Plaintiff complains he was placed am unhygienic cell on two different occasions: the de-escalation cell on July
18, 2013 for 25 hours, and an unspecified cell on August 16, 2013 for an unspecified period of timédf Plaint
conflates the two incidents his filings with the court.
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unconstitutional.” Ridpath v. Bd. of Governors Marshall Uni¥47 F. 3d 2929, 313 (4th Cir.
2006).

Defendants deny any knowledge that the cell disty as alleged by Plaintiff. They
indicate, and Plaintiff concedesatithe cell was at the very least mopped with bleach before he
was assigned to it. Further, Defendants inditate belief that the dewas adequately cleaned,
in compliance with DOC policy, prior to Plaintifleing placed in the cellThere is no evidence,
other than Plaintiff's bald allegations, thaefendants subjectively intended to place Plaintiff
into an unhygienic cell. Further, even assugnihe cell was dirty, Plaintiff has nonetheless
failed demonstrate any injury resulting in hisnigeheld in a dirty célfor 25 hours on July 18,
2013, or being placed in a dirty cell orudust 16, 2013. The discomforts experienced by
Plaintiff in the de-escalation cell were redisie and harsh, but did not impose cruel and unusual
punishment on him. This conclusion is suppotigdhe absence of proof of significant, serious
physical or psychological injury resulting frahaintiff's temporary stay in the two cells.

D. Property and Mail Claims

Plaintiff's claim that his poperty, including legal matergl were destroyed is also
unavailing. In the case of lost stolen property, sufficient duequess is afforded to a prisoner
if he has access to an adegupost-deprivation remedySee Parratt v. Taylord51 U. S. 527,
542-44 (1981), overruled on other groundsOmniels v. Williams474 U. S. 327 (1986). The
right to seek damages andungtive relief in Marylad courts constitue an adequate post

deprivation remedy. See Juncker v. Tinne$49 F. Supp. 574, 579 (D. Md. 1982)Even if

" Plaintiff may avail himself ofemedies under the Marylasdlort Claims Act and through the Inmate Grievance
Office.

8 Although Junckerdealt with personal injury rather than propddsys, its analysis and conclusion that sufficient
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Plaintiff's property were improperly destroyesijich a claim does not rise to a constitutional
violation.
To the extent, Plaintiff's allegation is cdngd as denial of access to the courts, the
claim similarly fails. Prisoners have a congidnally protected right of access to the courts.
See Bounds v. Smi#30 U. S. 817, 821 (1977). However:
Boundsdoes not guarantee inmates the wherewithal to transform
themselves into litigating engineapable of filing everything from
shareholder derivative actions tigpsand-fall claims. The tools it
requires to be provided are thosattthe inmates need in order to
attack their sentences, directly or collaterally, and in order to
challenge the conditions of theirmdfomement. Impairment of any
other litigating capacity is simplpne of the incidental (and
perfectly constitutional) comesuences of conviction and
incarceration.

Lewis v. Caseys18 U. S. 343, 355 (1996).

“Ultimately, a prisoner wishing to establish an unconstitutional burden on his right of
access to the courts must show ‘actual injuxy’‘the capability of bringing contemplated
challenges to sentences or conditionsaifinement before the courts. O Dell v. Netherland
112 F. 3d 773, 776 (4th Cir. 1997), quotingwis, 518 U.S. at 355. “The requirement that an
inmate alleging a violation oBoundsmust show actual injurglerives ultimately from the
doctrine of standing, a constitutional principle thegvents courts of V& from undertaking tasks
assigned to the political branchesl’ewis 518 U.S. at 349. Altholng Plaintiff alleges legal

materials were missing, he has failed to demonstrate an actual injury from the loss of those

materials.

due process is afforded through post deprivation remedies available in the Marylan@lsousisplies to cases of
lost or stolen property, givelunckers reliance orParratt in dismissing Plaintifs due process claim.
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Prisoner claims regarding legal mail are tyfljcanalyzed as access to court claims. To
state a constitutional claim for denial of access to the courts, a prisoner must show that the
alleged shortcomings “hindered hefforts to pursue a legal claiml’ewis 518 U.S. at 351.
Plaintiff has advised ofo actual injury or specific harm wdm he suffered as a result of the
mishandling of his outgoing legal mail. Likes®, to state a claim based on delay or non-
delivery of legal mail, a prisoner must allegdvarse consequence as basis for allegation that
delay or non-delivery deprived hiof meaningful access to courtSee Lewis518 U.S. at 349
see also Morgan v. Montany®816 F.2d 1367 (2d Cir. 1975) (single interference did not violate
Sixth Amendment). Here, Plaifftihas failed to demonstrate aatunjury as a result of any
irregularity with the processing of his mail.

In regard to Plaintiff's @im that incoming legal mail vgamproperly handled, his claim
also fails. Isolated instances of mishandlingnohate mail do not constitute valid constitutional
claims. Buie v. Jones717 F.2d 925, 926 (4th Cir. 1983) (isolated incident of mishandling does
not show actionable pattern practice). Occasional incident$ delay or non-delivery of mail
do not rise to a constitutional leveGardner v. Howard109 F.3d 427, 430-31 (8th Cir. 1997);
Smith v. MaschneB99 F.2d 940, 944 (10th Cir. 1990). Tiwly evidence Plaintiff offers of
injury are conclusory statements that the conduct of correctional staff violated his constitutional
rights. Without greater speciftgi Plaintiff’'s claims fail.

E. ARP process

To the extent Plaintiff alleges there were problems with the processing of his
administrative remedy requests, his claim fail/hile the long standing rule has been that

prisoners have no constitutional right to participate in an institutional grievance procasiure,
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Adams v. Rice40 F. 3d 72, 75 (4th Cir. 1994), with thassage of the Prison Litigation Reform
Act (PLRA), 42 U.S.C. § 1997e(a), the issudeiss clear. The PLRA requires exhaustion of
administrative remedies before a federal actioncerning prison conddns may be filed by a
prisoner. The Supreme Court haterpreted the language of thpsovision broadly, holding that
the phrase “prison conditions” encompasses “attate suits about prison life, whether they
involve general circumstances or particular episodes, and whiedyeallege excessive force or
some other wrong.’Porter v. Nusslg534 U.S. 516, 532 (2002). Furthearification regarding
exhaustion as a pleading requirement was arveulby the United States Court of Appeals for
the Fourth Circuit irAnderson v. XYZ Correctional Health Services,, 1407 F. 3d 674 (4th Cir.
2005), wherein the court held, “an inmate’s failtweexhaust his administrative remedies must
be viewed as an affirmative defense that shaw@lpleaded or otherwise properly raised by the
defendant.” Id. at 681. To the extent that a prisosesttempts to exhauthe administrative
remedy process are thwarted by prison officials’ misconduct, that evidence may be presented in
response to the affirmative defendel. at 682. Thus, amability to accesshe administrative
remedy procedure based on an alleged refusalibgn officials to enforce the rules governing
the process does not run afoultieé due process clause. Assumiaguendoq that Defendants
did not satisfactorily proess, investigate or respond to Ptiffis remedy requests, Plaintiff has
not demonstrated any injury as a result of flegad failure to sign ofér process his ARPs.

F. Retaliation

Plaintiff claims that Defedants assaulted him, transésl him to a dirty cell, and
mishandled his property and mail| in retaliation for his havinfjled complaints against them.

In order to prevail on a claim of retaliation, Pl#in“must allege eithethat the retaliatory act
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was taken in response to the exercise of a comngtiily protected right othat the act itself
violated such a right."”Adams v. Rice40 F.3d at 75. “A complainhich alleges retaliation in
wholly conclusory terms may safelhe dismissed on the pleading alon&ill v. Mooney,824

F.2d 192, 194 (2nd Cir. 1987) (quotiitpherty v. Coughlin713 F.2d 10, 13 (2nd Cir. 1983));
Pierce v. King 918 F. Supp. 932, 945 (E.D. N.C. 1996) (doscry allegationsof retaliation
insufficient to state claim). Platiff offers nothing in support diis claim other than self-serving
conclusory averments. There is nothing in teeord to suggest th&lefendants acted in the
manner alleged. Additionally, the evidence beftre court refutes Plaintiff's allegation of
retaliation. The video evidence contradicts Plffisticlaim that he wasubjected to excessive
force. Plaintiff's allegations regarding the assault by staff are flatly contradicted by the video
evidence of his removal from the cell. Thecord evidence demonstrates that Plaintiff was
transferred to the de-escalatiol cele to his disruptive behavior dhe tier. Plaintiff received a

full and fair hearing as to the disciplinary chatgdged against him for farfering with staff.
Plaintiff has a documented histooy fabricating stories regamlj staff in order to manipulate
staff and other inmates. Additionally, Defendantsrathat they did not tamper with Plaintiff's
property, mail, or ARPs as alleged. “In the prisomtext, we treat [claims of retaliation] with
skepticism because ‘every act of discipline by prison officials is by definition ‘retaliatory’ in the
sense that it responds ditlgcto prisone misconduct.” Cochran v. Morris 73 F.3de 1310, 1317

(4™ Cir. 1996). Plaintiff canot prevail on this claim.
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Conclusion
For the reasons stated, Summary judgniegranted in favor of DefendaritsA separate

Order shall be entered in accordamwith this Memorandum Opinion.

Date:_ September 2, 2014 Is/
DEBORAHK. CHASANOW
UnitedStateistrict Judge

Having found no constitutional violation, the court need not address Defendants’ claim of qualified immunity.
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