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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

HEIDY RIVERO *
*

V. * Civil No. PWG 13-2392
*

UMBERTO’S ITALIAN *

RESTAURANT, INC., et al. *
*

REPORT AND RECOMMENDATION

This case was referred to me pursuant to 28 U.S.C. 8 636(b) and Local Rule 301.6 for
review of Plaintiff's Motion for Judgment Hyefault. ECF Nos. 16, 17. Defendants were
properly served, ECF No. 10, fail¢o plead or otherwise ngsnd to the complaint, and the
Clerk of the Court entered defaagainst them. ECF No. 1Zor the following reasons, |
recommend that Plaintiff’'s motion beagtted in part and denied in part.

1. Background.

On August 15, 2013, Plaintiff Heidy Rivero file@ complaint against all Defendants.
ECF No. 1. Count | alleges sexual harassmemin€ll alleges construcivdischarge, Count Il
alleges battery, Count IV alleges intentiomdliction of emotional harm, Count V alleges
negligent hiring and retention, Cosn¥l and IX allege violations of the Fair Labor Standards
Act, (FLSA), Count VII alleges violation dhe Maryland Wage and Hour Law (MWHL), and
Counts VIII and X allege vialtion of the Maryland Wage Payment and Collection Law

(MWPCL).

' The parties are hereby advised of the provisiorfseation 636(b)(1) of Title 28 of the United States
Code, which allows any party to file written objectidoghis Report and Recommendation within fourteen days
after being served with a copy. A judge will then condud® aovareview of those portions of the Report and
Recommendation to which objection is made.
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The motion for default judgment, ECF Ni&, seeks judgment against all defendants,
jointly and severally, as to Counts VI, VII, VIIX and X, in readily determinable amounts, and
withdraws Count V. A hearing waequested as to damages urlde remaining counts and was
conducted on November 5, 2014. Plaintiff filed a fee petition on December 22, 2014. ECF No.
28. This Report and Recommendation will recomdthat judgment be entered in the amounts
explained below.

a. Liability.

In determining whether to award defaultigment, the court takes as true the well-
pleaded factual allegans in the complaint as to liabilitfRyan v. Homecomings Fin. Netwprk
253 F.3d 778, 780 (4th Cir. 2001). Where, as havae of the Defendants has sought to set
aside the default as provided by Federal Rulgieil Procedure 55(c), suggested in any way
that it has a meritorious defense, the stanflardefault judgment has been satisfiénning v.
Hotel Mgmt Advisors-Troy, LLC282 F.R.D. 280, 283 (D.D.C. 2012).

i. Wage claims: Counts VI, VII, VIII, IX, and X.

Plaintiff has pled facts which establishdliity as to Defendants Umberto’s Italian
Restaurant, Santos MedranopBicia Medrano, Medbros Restantalnc., and Angel Medrano
under Counts VI, VII, VIII, IX, and X. Seain 207(a)(1) of the FLSA and the Maryland Code,
Labor and Employment Article, Section 3-4b3andate a minimum hourly wage of $7.25 for
each hour worked up to forty hours per weekl time and a half for each additional hour. A
tipped employee such as Plaintiff can be paigsger hourly rates undeoth statutes if the
employee keeps all of the tips earned. However;tip credit” is lost if the employer fails to

comply with this condition.Richard, et al. v. Marriott Corp 549 F.2d 303, 305 (4th Cir. 1977).



The complaint alleges that each of these Defendants was an “employer” for purposes
of wages owed under these statutes, andatsfacts sufficientlyindicating employer or
successor status as to each defendant. ECHE Bt 11 17, 195-97. dtleges that Plaintiff
worked as a server at Umberto’s Resdati from November 19, 2009, to March 29, 2010,
working three days per weekatil December 2009, and six days per week from December 2009
to March 29, 2010, earning $20 in cash fromehw®loyers and approximately $100 in tips each
day, but lost 20% of all tips received by credit card paymerallelges that these payments were
below the statutory minimums. EQNo. 1 at 11 44, 175-89. It alatbeges that Plaintiff worked
for three days at Umberto’s Night Clabd was paid nothing for this workd. at § 36-37, 200-
01. Finally, it alleges that defendants failed ¢ef the statutorily required records of the hours
Plaintiff worked. Id. at 9 193-94.

The motion for default judgment contaieshibits, including written statements,
documents, and deposition testimony, whiciraoorate the allegations in the complaint
regarding the employer status of each defenfbaturposes of the Federal and Maryland wage
laws. Ms. Rivero’s declaration, ECF No. 16-1, confirms the allegations in the complaint
regarding the number of hoursesivorked per week, the amount she was paid, and defendants’
failure to qualify for the “tip credit.” Thesfacts establish liability for minimum wages and
overtime as to Counts VI, VIl and VIIl. Howevétlaintiff is not entitled to recover twice for a
single injury. United States v. Rach&l89 F. Supp. 2d 688, 697 (D. Md. 2003). She will receive
the greatest recovery under Count VIII, ahds damages should not d&arded under Counts
VI or VII.

Plaintiff also seeks judgment againstf@elants Umberto’s LLM)ionicia Medrano, and

Santos Medrano, under Counts IX (FLSA) and XNMLC) for failure to pay her for the three



days she worked at Umberto’s Nightclub.eTMWPCL requires timely payment for all work
performed. Md. Code, Lab. & Empl. Art., Title585. Plaintiff has established that she was not
paid for three days’ work at Umberto’s Nightclabd is entitled to judgment on this basis.
Again, she is entitled to recover only once fas thiolation and | recmmend that judgment be
awarded under Count X, which provides the greater relief, and denied under Count IX.
ii. Montgomery County Code claimsSexual Harassment, Constructive Discharge

Plaintiff seeks judgment against Defendantsbdno’s Italian Restaurant, Inc., Santos
Medrano, and Dionicia Medrano, for sexual harasgniCount 1), and atstructive discharge
(Count Il) under Section 27-19(8f the Montgomery Countydtie, which provides that an
employer “must not because of...sex...fail or s&fio hire, fail to accept the services of,
discharge any individual, orlmrwise discriminate againstyamdividual with respect to
compensation, terms, conditions, or privilegesmployment.” Maryland law authorizes a
person who is subjected to a discriminatorypaohibited by the Montgomery County Code to
maintain a civil action for damages, injunctivéiet or other civil relié, and the Montgomery
County Code authorizes employees to pursugibadtion under Maryland law. Md. Code
Ann., State Government § 20-1202(b); Mont. Co. Code § 2é&®Edgewood Management
Corp. v. Jacksaorni212 Md. App. 177 (2013%)ee also Heilo v. Gombo Sav. Bank, F.S,Bl34
F.3d 249, 262 (4th Cir. 2006mirmokri v. Baltimore Gas & Elec. G&0 F.3d. 1126, 1132-33
(4th Cir. 1995). However, Maryland law defsnan employer as a person who “has 15 or more
employees for each working day in each ob2@nore calendar weeks in the current or
preceding calendar year.” Md. Coder®, State Government § 20-601(d)(1j(iMaryland law

specifically exempts Baltimore County, but dddntgomery County, employees from the 15

> The Montgomery County Code defines an employer as “any person who employs one or more individuals in the
County.” § 27-6.



employee requiremenCompareMd. Code Ann. State Government § 20-120(tih 8 20-
1203(a) and (b). Because Plaintiff has not allegreshown that any Defendant had 15 or more
employees, no Defendant is an employer undawiad law and no remedy is available under
Maryland Law. Molesworth v. Brandgr841 Md. 621, 636-37 (1996&ee also Adams v. Morris,
F. Supp. 2d 632, 637 (D. Md. 2010). Judgment should bedlasito Counts | and II.

iii. Common law claims.

Plaintiff seeks judgment against Defend8antos Medrano for kary (Count Ill) and
intentional infliction of emtional harm (Count IV). To provelattery, Plaintiffimust show that
the defendant’s conduct was intended to balhgut harmful or offensive conduct or the
apprehension thereofNelson v. Carroll 355 Md. 593, 601 (1999). To prove intentional
infliction of emotional distres®laintiff must show that theooduct was intentional or reckless,
was extreme and outrageous, and that the condust¢ddner to suffer severe emotional distress.
Hamilton v. Ford Motor Credit Co66 Md. App. 46 (1986). She must show the nature,
intensity, and duration of the distress with reasonable certdiatyikhi v. Mass Transit Admin.
360 Md. 333 (2000), and either a substantial phyaigaty or a resultanpathological physical
or mental stateCaldor, Inc. v. Bowder830 Md. 632 (1993). The tort of intentional infliction
of emotional distress and othertwarising from the same conduct, such as battery, are mutually
exclusive and a plaintitfannot recover for bothvance v. Vancetl Md. App. 130, 141 (1979).

During her employment at Umberto’s ItaliandReurant, Santos Mealno treated Plaintiff
differently than other employeesie invited her to have brealkstavith him, which made her
uncomfortable because she knew that he was married. He touched her buttocks and made
comments about her appearance. He claiméave a relationship with her 16-year-old

daughter and said that he would have a chitd the daughter. Needing income to support



herself and her four children,dtiff attempted to find anotihgob without success, continued
to work at Umberto’s Italian Restaurant, andrafieed to avoid contactithh Santos Medrano.
Santos Medrano’s harassment became more gdlysithe weeks leading up to the battery.
He continued to speak of Plaiifis daughter to the extent thatatiff felt unsafe working there.
The last day of her employment, Santos Medsard the other waiter and the cook home. He
called Plaintiff into the back of the restaurantenéhe grabbed her arms and pulled her to him.
When she pushed away, he laughed and sent theyasd assistant cook home. This made her
very fearful as she was now alone with hinthia restaurant. When she observed messages from
him on her phone that night saying that he watdduae with her, she became panicked but was
afraid to leave for fear of losing her income.eStent to the back dhe restaurant to obtain
bread for a customer, whererfsas Medrano approached Hieym behind, embraced her,
grabbed her breasts, and tried teskiher. He then returned tetkitchen, and Plaintiff worked
until the restaurant closed. Thinking that he ledi she turned off the lights and returned to the
back to get her keys, where he grabbed hérardark, held her by the arms and pushed her
against the wall. She asked him to let herlge.continued to kiss heeck and face, touched
her breasts, unzipped her patisid her legs and penetrateda Beveral times with his fingers,
telling her that she should let him touch her and do what he wanted. Finally she was able to push
him away, but he followed her to her car, shaytab her. As she drove away, he called her
twice and sent her messages.
Plaintiff drove directly to th police station and reported tineident. When she returned
home, she realized that she was bleeding and twehé hospital the next day. She had bruises
on her back, lips, and breasts. That day, Saviemlrano texted her thatwas all a joke and

would not happen again. She responded thatstneaa joke and that she was not coming back



to work. Dionicia Medrano alsordicted Plaintiff to return to wk and offered to help her if
Santos Medrano had done anythiadner. Plaintiff took out arotective order against Santos
Medrano.

Plaintiff testified that the events made heelflike trash and worthés. She did not work
for almost five months because she could nawite anyone, even her own children. She had
frequent headaches and several weeks aftertdek ahe returned to the hospital, where she
fainted at the door and woke up in a hospitahno Medication was prescribed and counselling
was recommended. She saw a therapist weeklyeceived medication from a psychologist
because she could not sleep, hadlesire to live, and had difilty with normal functioning.
She continues to take antidepressants and dtdfarmigraine headaches. The headaches come
two to three times per week arehjuire her to retread a dark, silent place. The medication
causes side effects such as drowsiness, fataguknausea. She does not want to leave her
home, even with her childrem@ais very cautious with people lar job. Memories, unexpected
events, and men getting close to her cause stresteanelss her. Formerly a social drinker, she
does not drink alcohol now because she is afriitbt being able to protect herself and her
children. Prior to the attack, she was social, niededs easily, and went out frequently with
her children. Now she is reserved, lacks gnand enthusiasm, has gained thirty pounds, has
nightmares, is forgetful, and refuses to talk abouthédren with othersHer ability to relate to
her children, other family members, and merslwdrthe opposite sex, and to accept certain types
of employment, have been negatively impactede t8htified that she didbt have any mental or
physical health conditions prior to the attack.

The conduct to which Plaintiff testifiedna described in the complaint and in her

declaration, compl. 1 82, 94, 96, 105, 115-22, de@-%1], culminating in the sexual assault



for which Santos Medrano entered a guilga, compl. 11 115-20, 141-42, decl. 11 27-29, ECF
No. 16-9, 16-10, sufficiently establishes that Rl&iwvas battered by Santos Medrano. Because
Plaintiff here suffered both physical and eronal distress, the battery count will provide
complete relief and | recommend that judgnmsmtawarded against Defendant Santos Medrano
as to Count Il only.

b. Damages.

i. MWPCL (Count VIII).

If the court finds that liability is established, it should then determine appropriate
damagesAgora Fin. Inc. v. Samle725 F. Supp. 2d 491, 494 (D. Md. 2010) (citRgan 253
F.3d at 780-81). The court must makeradependent determination of damagks. Where the
plaintiff submits with her motion for defauligigment an affidavit and documentary evidence
which are sufficient to estabtighe amount that should be aded, no hearing is necessary.
Fed. Rule Civ. P. 55(b)(2%5eneral Ins. Co. v. O’Keef275 F. Supp. 107, 109 (D. Md. 1967).
Instead, the court may rely on the affidavit arfteotevidence to determine the appropriate sum
to award. See Fanning282 F.R.D. at 283 (quotingdkins v. Tesed 80 F. Supp. 2d 15, 17
(D.D.C. 2001))see also United Artists Corp. v. Freem&05 F.2d 854, 857 (5th Cir. 1979). In
a wage case, when the employer breaches iigatioin to keep records of the number of hours
worked, the court can rely on the employee’s eviden draw a just and reasonable inference.
McLaughlin v. Murphy436 F. Supp. 2d 732, 737 (D. Md. 2005). The employee does not have
to prove each hour with absolute accuraByjorr v. Food Lion, InG.851 F.2d. 106, 108 (4th Cir.
1988);see also Orellana v. Cienna Prop., LLdo. JKB 11-2515, 2012 U.S. Dist. LEXIS 7459,

at*5 (D. Md. May 23, 2012).



Plaintiff’'s Declaration undeoath states that she worked Monday through Saturday for
approximately 66 hours per week for four montB€CF No. 16-1 at § 7. | recommend that the
court rely on that statement to award MsvéRo 40 hours per week at $7.25 per hour, totaling
$290.00 per week, and 26 hours per week at8FE0per hour, or $282.75 per week, minus the
$20 per day she actually was ghadr $120 per six day work week, for 17.2 weeks, for a total
award of $7,787.30. The FLSA also provides fomasard of an amount equal to the unpaid
wages as liquidated damages, 29 U.S.C. § 21&{bjvever, Plaintiff seeks, under Count VIII,
treble damages for this same failure to pagimum wage and overtime. The MWPCL permits
a successful plaintiff to recovaeble damages for unpaid overtime absent a bona fide dispute
over her entitlement to those wag&ee Marshall v. Safeway, Ind37 Md. 542, 560-61 (2014);
Peters v. Early Healthcare Giver, Inel39 Md. 646, 654 (2014). Defendants have not met their
burden of showing a bona fide dispute, andcthét should grant judgment as to Count VIII and
award treble damages in the amount of $23,36.90.

Plaintiff also is entitled to judgménnder Count X (MWPCL) against Defendants
Umberto’s LLC, Dionicia Medran@nd Santos Medrano, for failute pay her any wages for
the eighteen hours she worked at Umbeméghtclub. ECF No. 24-1 at 11 30-32. Treble
damages under the MWPCL for these unpaid wagesappropriate sincedhtiff again alleges
that there was no bona fide dispute as to her emight to be paid for this work. Thus, the court
should award minimum wages of $7.25 per Houeighteen hours, totaling $130.50, trebled for

a total award of $391.50 under Count X.

* The Maryland statute exempts restauraotkers employed by a restauraith an annual gross income of
$400,000 or less from overtime coverage. Md. Code Ann., Lab. & Empl. § 3-403 (11). Defendarhts beaten
of establishing that Plaintiff ian exempt restaurant employ&ejith v. ABC Training Ctof Md, No. JFM 13-306
2013 WL 3984360 at *9 (D. Md. Aug. 1, 2013), and have offered no evidence to that effect.

9



ii. Battery.

In battery cases, both compensatarg aunitive damages may be award&teen v.
Washington Suburban Sanitary Comp269 Md. 206 (1970) (compensatory damages);
Vancherie v. Siper|y\243 Md. 366, 373 (1966) (punitive damages). Plaintiff’'s complaint seeks
compensatory damages for lost wages, medical expenses, and physical and emotional pain and
suffering caused by this attack. However, no medical expenses have been submitted and
accordingly the court need consider only lwagges and the physical and emotional pain and
suffering.

Plaintiff's testimony regarding the physiaaid emotional effects of this attack was
supplemented by the testimony of psychiatrist@arolina Klein. Dr. Klein evaluated Plaintiff
on August 27, 2012 and October 28, 205¢eHearing Ex. 11. Dr. Klein also reviewed the
legal documents relating to this complaint, Piffistmedical and mental health records, and her
medication orders. Dr. Kleinagnosed Plaintiff with chronigost-traumatic stress disorder
(PTSD), major depressive disordand panic disorder. Dr. Klestated that the effects as
reported by Plaintiff are typical diese disorders and were, andtinue to be, actually suffered
by Plaintiff. Dr. Klein believeshat Plaintiff's overallprognosis is fair, meaning that she has
indicators of both progress and long term effe@ke concluded, withia reasonable degree of
medical certainty, that Plaintiff fiered and continues to suffer from severe emotional distress as
a result of the events which occurred on March 29, 2010.

Plaintiff also presented testimony frdontgomery County Police Officer Omar
Guerrero. Officer Guerrero has a bacheldegree in criminology and has worked as a
Montgomery County Police officer for the past eigbars. He is fluerih Plaintiff's language,

Spanish. He was assigned to Plaintiff's caséarch 31, 2010. He identified Plaintiff's

10



hearing Exhibits 3 and 4 as photaghs of Plaintiff's injuriesfter the March 29, 2010 attack.
He opined that the photographs are consist&htPlaintiff's accounbf the attack. He

identified Plaintiff's hearing exhibit 1 as photios took of text messages Plaintiff received from
Santos Medrano.

When Officer Guerrero intewed Plaintiff, she appearstiaken but remarkably strong.
She advised him that prior to the attack SaMesdrano had frequently called her “grandmother”
because he wanted to father dcttwith her daughter, and toudhéer inappropriately. He also
interviewed Santos Medrano, who admitted to eglPlaintiff “grandmother” but did not appear
to take her allegations seriously. Based on hesnigation, Officer Guerre concluded that the
assault on Plaintiff was violent and unwelconite applied for charges of second degree assault
and fourth degree sexual offense. Mr. Medraltimately pled guilty to fourth degree sexual
offense.

In closing, Plaintiff's counsel summarizecetavidence regardingehnjuries Plaintiff
suffered, their extent, and their duration. He ndited the attack was peetrated by Plaintiff's
employer, who held a position afithority over her. He regated compensatory damages of
$500,000 and punitive damages of $500,000.

| conclude that Plaintiff was subjectamlunwanted touching and verbal harassment
during the four months of her employment, whaulminated in a sexual assault which caused
physical and emotional harm. Santos Medranoisduct was particularly egregious because, as
Plaintiff's employer, he enjoyed a gition of authorityover her.

Plaintiff's lost wages are easily quantifieHler unrebutted testimony, which I find to be
credible, established that she could not workafgpecific period of months and subsequently

earned less than she had earnddmberto’s. Under Maryland law, Plaintiff is entitled to

11



recover her lost wages. M@ode Ann., State Gov't 8§ 20-1013(@0-1009(b). She seeks lost
wages as follows: For the 21 weeks thatwhe unable to work (March 30, 2010 to August 25,
2010), $572.75 per week, the amount she should haredeat Umberto’s Itean Restaurant, for
a total of $12, 027.75. She worked at Nick’si&ifrom August 26, 2010 to October 2, 2013.
ECF No. 24-1 at 2. However, she worked dolyr days per week, earning an average $450 per
week, or $122.75 less than she should have earnémilagrto’s Italian Restaurant, for a total
loss of $16,203.00. ECF No. 24-1. Plaintiff should be awarded $28,230.75 in total for the wage
loss caused by the battery.

| find Plaintiff's evidence regarding the etional effects of this conduct to be only
partially credible. Dr. Klein, iparticular, was not a treatimgurce but rather was engaged by
counsel for litigation purposes. Dr. Kleina®rined mental health treatment records only
through May of 2012, Ex. 11 at 2, and none of those records was provided to the court. Dr.
Klein provided a “forensic opinionthat Plaintiff suffers froomumerous psychiatric illnesses
likely due to the traumatic experience tbaturred on March 29, 2010. Ex. 11 at 3.

While | do not question that Medrano’s abusses extremely traumatic, Plaintiff told Dr.
Klein that she had been physically abused byrmdéo husband, still bore scars from his beatings,
and that the husband’s abuse occurred over ayiamrperiod ending iB006 and resulted in a
criminal conviction. Ex. 11 at 15. Yet Dr. Kiewrites that prior téthe Medrano incident,
Plaintiff “ never had episodes consistent vatixiety, depression, mania or psychosisl’at 12.
It is simply not credible tha®laintiff could haveno symptoms or effects from extended and
extreme physical and emotional abuse at timelfiaf a husband, and yet continue to be so

profoundly affected by Medrano’s harassment andlsiattack. Dr. Klei does not appear to
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have considered the likely effects of the prior abuse that Plaintiff suffered when reaching her
“forensic opinion.”

In addition, Plaintiff's testimony that shellstioes not want to leave her home, has
memory problems, and cannot relate to her childseinconsistent with treprior reports. She
reported to Dr. Klein that she was unableaoe for her children for only four monthd, at 6,
and Dr. Klein found Plaintiff's immediate and remote memory to be unimpadidedt 16.

Plaintiff also claims to be unable to relatatembers of the opposite sex, but the first person she
contacted for help after the battery was malee@u] she told Dr. Klein #t he was the one who
encouraged her to report the assautt accompanied her to the police statitsh. Two days

after the attack, Plaintiff was kgbto recount it to a male poe officer, who found her to be

shaken but remarkably strong.

In sum, Dr. Klein’s evaluation, and the dramalteration of Plaintf’s life allegedly
caused solely by Medrano’s conduct, is only pamtbdible. | believe that a damages award of
$150,000 is an appropriate measure of the inplayntiff suffered at the hand of Santos
Medrano.

Punitive damages are available where, as lieeee is clear and convincing evidence that
defendant’s conduct is heinguharacterized by evil motive or intent to inju@wens-lllinois,

Inc. v. Zenobia325 Md. 420, 454 (Md. 1992). Their purpas¢o punish the wrongdoer and to
deter both the wrongdoer and others from engaging in similar miscor@aictor, Inc. v.
Bowden, 330 Md. 635, 661 (1993). However, thayst relate not only to the degree of
culpability but also to th wrongdoer’s ability to paykraidin v. Weitzman93 Md. App. 168,
211 (Md. App. 1992). While there walear evidence of Medranalegree of culpability, there

was none regarding his ability to pay. Undemand law, “virtuallyevery case reviewing the
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amount of the award of punitive damages involves, directly or indireb# financial condition
of the defendant and the ability of the defendangay the award ... a review of the defendant’s
financial condition is a matter t¢iie utmost importance in both the jury’s decision and the
court’s review of the award.Darcars Motors of Silver Spring, Inc., v. Borzyts0 Md. App.
18, 58 (2003)see also Bowden v. Cald@50 Md. 4, 28 (1998) (defendanability to pay is “a
limiting factor which must be considered”). Fnaidin, the trial court’s award of punitive
damages was reversed because of the failurertsider the defendants’ net worth. Although
Medrano’s conduct cries out for punitive damages aisence of evidence of his ability to pay
means that they cannot be awarded.

In sum, | recommend an awafd$28,230.75 in lost wages and $150,000 in non-economic
damages, for a total award of $178,230.75.

C. Attorney’s Fees.
The payment of attorney’s fees and costs to employees who prevail on FLSA claims is

mandatory, 29 U.S.C. § 216(b), whileetamount awarded is discretionaBurnley v. Short
730 F.2d 136, 141 (4th Cir. 1984) (citivgnDyke v. Bluefield Gas G@10 F.2d 620, 622 (4th
Cir. 1954)). Attorney’s fees also are availatgleviolations of the Maryland Wage laws. Md.
Code Ann., Lab. & Empl. § 3-427(c). Plainttffevailed on her claim for unpaid wages and
overtime and is entitled to paymentresonable attorney’s fees and costs.

To determine the amount of attorney’s fees thatasonable, the court must calculate the
lodestar, “the number of hours reasonably expended on litigation multiplied by a reasonable
hourly rate.” Hensley v. Eckerhart61 U.S. 424, 433 (1983)The number of hours it was

reasonable to devote to the case and the relaledmaurly rates charged for personnel working

* AlthoughHensleyconcerned attorney’s fees under 42 U.S.C. § 1®88standards set forth are “applicable in all
cases in which Congress has authorized an award of fees to a ‘prevailing peeygl/éy 461 U.S. at 433 n.7, and
are therefore pertinent to award of fees under the FLSA.
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on the case are to be determined through consiolei@ittwelve factorslerived from the Fifth
Circuit’'s opinion inJohnson v. Georgia Highway Express, @88 F.2d 714, 717-19 (5th Cir.
1974) and endorsed by the Supreme Coutdnsley 461 U.S. at 430 n.3Daly v. Hill, 790
F.2d 1071, 1078 (4th Cir. 1986). These factordHréhe time and labor required; (2) the
novelty and difficulty of the issugé3) the skill requisite to pesfm legal services properly; (4)
the preclusion of employment by the attorneg tluacceptance of the case; (5) the customary
fee or rates; (6) whethére fee is fixed or contingent; (7)rte limitations imposed by the client
or circumstances; (8) the amount in controyexsd results obtained; (9) the experience,
reputation and ability of the attays; (10) the undesiodity of the case;X1) nature and length
of the professional relationghwith the client; and (1Qwards in similar caseslohnson488
F.2d at 717-19. Additional circumstances, sasthhe achievement of “exceptional success,”
may justify an upward adjustment of the fee awd@tlm v. StensqQ65 U.S. 886, 897 (1984);
Hensley 461 U.S. at 435.

I. Hourly Rate.

The hourly rates requested here are basdtdeooourt’s Local Rules, Appendix B, Rules
and Guidelines for Determining Attorney’s Fée<ertain Cases, to wit: $425/hr. for Daniel A.
Katz (a lawyer in practice for 18 years, ENB. 68 at 8, Ex. 1, 1 18); $300/hr for Stephanie
Herrera (a lawyer admitted in practice for 11 yeik$, $125/hr for paralegals, and $150/hr for
law clerks who are members of the Maryland ddr.at 8-9. These hourly rates are consistent
with application of the relevadbhnsorfactors, including the skill requisite to perform the legal
services, the customary rates for such servaras the experience, reputation, and ability of the

attorneys, and the court shdualculate the lodestar on the basis of those rates.
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ii. Number of Hours Reasonably Expended.

Plaintiff requests the payment of a totab80.8 hours. ECF No. 28-2 at 78. However,
Plaintiff's petition does not sepate the requested time relating to the wage claims, for which
fees are recoverable, and time devoted to thiatons of Maryland employment law, as to
which Plaintiff is not a prevailingarty, and battery, for which fease not recoverable. Plaintiff
must revise her fee requestexclude hours devoted to thadaims before the court can
determine an appropriate fee award.

d. Conclusion.

For the reasons set forth above, the court should:

(A) Grant Plaintiff's motion for judgment byefault as to Counts IlI, VIII and X only;

(B) Award damages against Defendantsidno’s Italian Restaurant, Inc., Santos
Medrano, Dionicia Medrano, Medgros Restaurémt., and Angel Medrano, under Count VIII,
in the amount of $23,361.90;

(C) Award damages against Defendants Una® LLC, Dionicia Medrano, and Santos
Medrano, under Count X, in the amount of $391.50;

(D) Award damages against Defendant SamMedrano under Count Ill, in the amount
of $178,230.75; and

(E) Permit Plaintiff's counsel to resubmit tfee petition to refleconly time spent on the
wage claims, separately identifying the numbenairs devoted to Count X, as to which only
three of the five defendants are liable.

Date; January 23, 2015 IS/

JILLYN K. SCHULZE
United States Magistrate Judge
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