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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*

GARY S. LEVINE, et al, *

*

Plaintiffs, *

*

V. * CaséNo. RWT 13-cv-2639

*

JPMORGAN CHASE BANK, N.A.

Defendant. *

*

MEMORANDUM OPINION

Before the Court is Defendant’s Motion to Diss1 Because Plaintiffs have failed to state a
claim upon which relief can be granted, and fa thasons stated below, the Motion shall be
granted, and Plaintiffs’ Complaint shall be dismissed.

BACKGROUND

On July 16, 2013, Plaintiffs Gary S. Levine dfalren W. Levine filed a civil complaint in the
Circuit Court for Montgomery @unty seeking to quietitle on the poperty located at
7920 Brink Road in Gaithersburg, Maryland (“7920r8rRoad”), and to declare invalid the Deeds
of Trust encumbering the prape ECF No. 2. On September 11, 2013, Defendant JPMorgan
Chase Bank, N.A. filed a Notice of Removal, mimg the case to thisddrt on the basis of
diversity of citizenshig. ECF No. 1. The Complaint allegehat any liens Defendant has on
7920 Brink Road are deficient. ECF No. Eirst, Plaintiffs, citing U.C.C. § 3-362allege that
Defendant is NOT Holder/holder in Due Course of th®uthentic, original, unaltered

Promissory Note’ evidencing the claimed indebtednesdd. (emphases in original). Second,

! According to the Notice of Removal, the Plaintiffs are citizens of Maryland and the Defendant is a citizen of Ohio.
ECF No. 1.

2 Codified under Maryland law at Md. Code Ann. Cdmaw § 3-302. The Complaint, and Defendant’s Motion to
Dismiss, cite the Uniform Commercial Code throughout instdddaryland’s codification. The sections at issue, and

the supporting comments, are the same. For simplicity, this Opinion will reference the U.C.C.
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Plaintiffs allege that Defendant “violatedumerous sections” of the National Bank Act,
12 U.S.C. 8 1et seq but actually recite only one violatio According to the Complaint, the
National Bank Act prohibits financial institutions from “enter[ing] into mortgage agreements for
real estate beyond a 5-year peil' rendering Defendant’s 30-yearortgage with Plaintiffs “by
operation of law...fraudulent.”ld. Third, Plaintiffs, citing U.C.C. § 3-308, “deny the validity of
any signature on any photocopfya Promissory Note.'ld. Finally, Plaintiffs, citing the Fair Debt
Collection Practices Act (“FDCPA”), 15 U.S.C. § 1682seq. allege that Defendant illegally acted
as a debt collectdt.Id.

Defendant filed a Motion to Dismiss on Sapber 17, 2013. ECF No. 8. In its Motion,
Defendant argued that U.S. BankAN.as Trustee to the Deed of Trust, was a necessary party, and
accordingly that the Complaint should berdissed for failure to join U.S. Bankd. Defendant
also challenged the legal and factual sufficiency of the Complaint.On November 4, 2013,
Plaintiffs filed a “Counterclaim Gaplaint to Motion to Dismiss.” ECF No. 13. This document did
not address any of Defendant’'gaments in support afs Motion. It purportd to add U.S. Bank
as a party, but U.S. Bank has not been addedpasty. ECF Nos. 13, 15. On November 13, 2013,
Defendant filed a Motion to Correct Docket, arguing that Plaintiffs’ submission should be styled as
an amended complaint. ECF No. 14. By ordated February 25, 2014, this Court denied that
motion and granted Plaintiffs fourteen days address Defendant’'s Motion to Dismiss.
ECF No. 15. Plaintiffs have not ah@ any further submissions in tliase. Because Plaintiffs have
failed to timely respond to Defendant’'s Motion to Dismiss, the Court will consider the Motion

unopposed, and will consider the Motioncionjunction with the Complaint.

® There is also a paragraph in the Complaint that rémdss entirety “Plaintiffs specifically challenge the debt
instrument that gives rise to any lien instrument.” ECF No. 2. Plaintiffs do not state any legal or factual grounds that
form the basis for this challenge. n8¢ the entire gravamen thfe Complaint is a challenge to the liens encumbering

the property and the promissory notes connected with those liens, the Courtnéguesdgraph as surplusage that does

not itself state an independent allegation or cause of action.
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STANDARD OF REVIEW

The purpose of a motion to dismiss under Fedeude of Civil Procedure 12(b)(6) is “to test
the sufficiency of a complaintEdwards v. City of Goidsbord,78 F.3d 231, 243 (4th Cir.1999). A
court must consider all well-pleaded allegations in a complaint as ge@eAlbright v. Oliver,
510 U.S. 266, 268 (1994), and must d¢ams factual allegations “in the light most favorable to the
plaintiff,” see Lambeth v. Bd. of Comm'rs of Davidson CAg/, F.3d 266, 268 (4th Cir.2005). A
pro seplaintiff is held to a “lessstringent™ standard than a laes, and the Court must liberally
construe apro se plaintiff's complaint.Erickson v. Pardus551 U.S. 89, 94 (2007) (quoting
Estelle v. Gamblej29 U.S. 97, 106 (1976)).

“To survive a motion to dismiss, a complaint must contain sufficient factual matter, accepted
as true, to state a claim to edlithat is plausible on its face&shcroft v. Igbalp56 U.S. 662, 678,
(2009) (quotation omitted). “A claim has facial pldailsy when the plaintiff pleads factual content
that allows the court to draw the reasonablererfee that the defendant is liable for the misconduct
alleged.”ld. “But where the well-pleaded facts do notmpé the court to infer more than the mere
possibility of misconduct, the amplaint has alleged—but it has nshow[n]'—'that the pleader is
entitled to relief.” Id. at 679 (quoting Fed. RCiv. P. 8(a)(2));see also Simmons & United
Mortg. & Loan Invest.634 F.3d 754, 768 (4th Cir.2011) (“OrRalle 12(b)(6) motion, a complaint
must be dismissed if it does not allege enough facts to state a clegtietdhat isplausible on its
face.”) (quotation and emphasis omitted). “Th{ign reviewing a motion to dismiss an action
pursuant to Rule 12(b)(6) . . . [a court] mustedmine whether it is plausible that the factual
allegations in the complaint are enough to raiseéght to relief above the speculative level.”
Monroe v. City of Charlottesville&s79 F.3d 380, 386 (4th Cir. 2009) (quotiAgdrew v. Clark,

561 F.3d 261, 266 (4th Cir. 2009)).



ANALYSIS
Plaintiffs seek to have title quieted on 78nk Road, and to have the liens burdening this
property declared null and void. ECF Na. 20 successfully state a quiet title claim under
Maryland law, a plaintiff musth®w her “claim to title and allege an invalid or defective adverse
interest.” Koehler v. Wells Fargo BanlCIV. WDQ-10-1903, 2011 WL 691583 at *4 (D. Md.
Feb. 28, 2011). Plaintiffs advance several theorids agy Defendant’s lienare defective. The
Court will address the legal and factual suéff@y of each of these theories in turn.

l. Allegation Under U.C.C. § 3-302 that D&endant is Not the Holder in Due
Course of Notes

Plaintiffs allege that Defedant is not a holder in dueowrse of any notes evidencing
Plaintiffs’ indebtedness. ECFdN2. U.C.C. § 3-302 provides thequirements for the holder of a
negotiable instrument to be considered a “holdatua course.” For example, the instrument must
not have apparent evidence of forgery or alteratand must have been taken for value, in good
faith, without notice that it is @rdue or has been dishonoredd avithout notice of any claim.
U.C.C. § 3-302(a). The Complaidoes not contain any factual gi&ions whatsoever that, taken
as true, make it plausible that Defendant is nbolder in due course ahe notes. For example,
there is no allegation that Defendant transferrednibies, or that the notes were obtained without
meeting the requirements for Defendant to be a haldéwe course. Theoaclusory allegation that
Defendant is not a holder in due course, withoutandoes not raise Plaintiffs’ “right to relief
above the speculative levelMonroe,579 F.3d at 386.

Il. Allegation that JPMorgan Chase Vblated the National Bank Act

Plaintiffs allege that Defendant “violatedimerous sections” of the National Bank Act, but
actually recite only one violationthat the 30-year mortgage Defendantered into with Plaintiffs
was a violation of the five year limitation the tidmal Bank Act places on the length of mortgages

entered into by financial institwins. ECF No. 2. As Defendarrrectly points out, the National
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Bank Act contains no such limitation on thendéh of mortgages entered into by financial
institutions. Plaintiffs arepparently referring to 12 U.S.C. 2. However, that provision only
limits the length of time a financial institution may h@dssession in its own namoé real estate
under a mortgage, and Plaintiffs make no allegathat Defendant is aently in possession of
7920 Brink Road. See id. see also Hennington v. Bank of Ameri@al0-CV-1350-WSD-JFK,
2010 WL 5860296 at *5n.5 (N.D. Ga. Dec. 28, 2010)J13.C. § 29 “does not prevent a banking
association from making a loan to another persr entity and obtaining a mortgage or security
interest of more than five yeats secure the loan.”). It is Wesettled that this provision does not
limit the length of mortgages financial institutionsyn@iginate in the ordinargourse of business.
See id(characterizing a simitaclaim as “frivolous”).
[1I. Denial of Validity of Signatures

Plaintiffs, citing U.C.C. 8§ 3-308, “deny the validity of signature on any photocopy of a
Promissory Note.” ECF No. 2. As Defendguatints out, under this prasion, while the person
claiming the validity of a signature bears the leurdf proving validity, the signature is presumed
to be authentic. U.C.C. § 3-308(a). Thus, peeson denying its validity must introduce some
evidence to support a fimdj of invalidity. Comment No. 1 to.C.C. § 308. Plaintiffs allege no
facts supporting their claim that any signaturgpearing on photocopies of the notes are invalid.
The general, conclusory denial of validity, withauy allegation of facts to support that denial, is
plainly insufficient to survive a motion to dismiss.

IV.  Allegation that Defendant lllegally Acted as a Debt Collector

Plaintiffs allege that Defendant, “in its mounication to Plaintiffswas acting as a debt
collector, which violates” the FaDebt Collection Practices Act. ECF No. 2. This allegation is
wholly unsupported. To make out a claim for alaiion of the FDCPA “glaintiff must allege

facts that make it plausible to believe that the migd@t is in fact a delaollector as defined by the
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FDCPA.” Givens v. CitiMortgage, Inc.CIV. PJM 10-1249, 2011 WL 806463 (D. Md.
Feb. 28, 2011). The FDCPA defines &tdeollector as a pson who “regularly cects or attempts
to collect...debts owed or due asserted to be owed or daeother! 15 U.S.C. § 1692a(6)
(emphasis added). Plaintiffs set forth no alleathat Defendant was aafj to collect the debt
owed another, or otherwise met the definitioraafebt collector under the FDCPA in dealing with
Plaintiffs. Further, Plaitiffs are seeking to quiet title and invalidate the notes and related liens
encumbering 7920 Brink Road. Violations of the FDCPA may give rise to civil reslesf,
15 U.S.C. § 1692k, but Plaintiffs point to no psagn of the FDCPA providing that a violation
entitles the debtor to invalidate the debt.
CONCLUSION

For the foregoing reasons, Defendants’ Motion to Dismiss [ECF No. 8] will be granted,
Plaintiffs Complaint [ECF No. 2] will be dismissedth prejudice, and the Clerk will be ordered to
close the case. A separate Order follows.
Date: Septembefl, 2014 /sl

ROGER W. TITUS
UNITED STATES DISTRICT JUDGE




