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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*

*

UNITED BANK,
Plaintiff,
V. Case No. RWT 13-cv-3227

DAVID BUCKINGHAM, etal.,

Defendants

* % ok ok K * ok ¥ X

MEMORANDUM OPINION

This is a case about a bank behaving yoadlirginia Commerce Bank (“VCB”), later
merged into Plaintiff United Bank (“United Bank”), made substantial loans to Defendants’
father, John D. Buckingham, Sr. (“John”)dadohn’s company, Sun Control Systems, Inc.
(“SCS”). In May of 2009, after the borrowers defaulted, VCB entered into a Forbearance
Agreement with John and others that ultimatdid not help. During that time, John was
diagnosed with dementia and became incoenget VCB knew of John’s incapacity, and its
lawyer even advised it to avoid dealinggh John because of his incapacity.

Nevertheless, in a desperate effort to recole millions of dollars that otherwise might
be lost, VCB “negotiated”a Second Amended Forbearance Agreement (“Second Amendment”),
which assigned to VCB as additional collatesalsecurity interest in certain life insurance
policies. VCB had Thomas Buckingham (“Thora®ne of John’s sons and the then-acting
president of SCS, obtain John’gsature to the Second Amendmantl to the assignment of the
life insurance policies to VCB. Dimas did so, but forged someJwhn’s signaturet® complete

the transaction.

! John was ostensibly a party to the Second Amenddzk&mnce Agreement, but, duehis incompetence, he was
incapable of “negotiating” anything.
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In state court litigation related to this case, Judge Joseph A. Dugan, of the Circuit Court
for Montgomery County, Maryland, found the Second Amendment void because of VCB'’s
misconduct in negotiating with a man it knew to laelpacity and in acquiring forged signatures.
Judge Dugan’s findings prevedt®&CB from directly obtaininghe money it had attempted to
recover through the purported assignmentshim Second Amendment. Now, United Bank,
VCB'’s successor by merger, attempts to rectat same money through the legal gymnastics
of this lawsuit. The laws of equity, however, prevent United Bank from collecting money with
hands made unclean by the grossly inequitable conduct of its predecessor. For that reason, as
well as for reasons under applicable law, ther€will grant Defendarst Motions for Summary
Judgment and deny United Bank®tion for Summary Judgment.

1. Factual Background

This opinion brings to an end an almostgear dispute over the rights to the proceeds of
eight life insurance policies covering John’s lifdaving been rebuffed by the Circuit Court for
Montgomery County in its wrongful efforts teach the policies through a transaction with a
borrower known to be incompetent, UnitednBanow seeks to obtain the same result by
challenging certain transactioagecuted by Defendant David T. Buckingham (“David”), one of
John’s sons, in his capacity as John’s guardian.

The Insurance Policies

The insurance policies can be categorizedtimee groups. The firgroup contains two
policies that John purchased from Northwestdutual and for which he paid the premiums
directly (collectively, tie “JDB policies”). ECF No. 120-1 at 5. The second group contains four
policies that SCS purchased fraworthwestern Mutual as aamployment benefit for Johnd.

at 4-5. As the owner of these policies, anspant to an Ownership Agreement between John,



SCS, and Northwestern Mutual, SCS péa policy premiums, but John designated the
beneficiaries.ld. at 5; ECF No. 120-5. When John di&&S would recover up to the amount of
premiums paid, and John’s desitgthbeneficiary would receivedhrest (collectively, the “split
dollar policies”). ECHNo. 120-5. The third group contaib®o policies that SCS purchased
from John Hancock Life Insurance Company, @as@n employee benefit for John and for which
it paid the policy premiums on John’s behalf. ECF No. 120-1 at 5. Pursuant to an agreement
between SCS and John, SCS would recover theipnesnthat it paid from the policies’ death
benefits, and the beneficiary designated John would recover the remaining balance
(collectively, the “John Hancock policies”)d.; ECF No. 120-15 at 2-3.
John’s Dementia and SCS’s Decline

John’s initial diagnosis of dementia came in 2008, which was confirmed as
frontotemporal dementia in 2009ECF No. 120-1 at 5; ECF Nd20-11 at 18. Despite his
diagnosis, John was never removed or replaced on the board of SCS. ECF No. 120-1 at 5.
While John battled dementia, SCS’s business strugdthdat 6. By 2009, SCS was in default
on debts it owed to VCB.Id. VCB had loaned SCS money, sometimes requiring John and
Elizabeth Buckingham (“Betty”), Johs'wife, to guarantee the loankl. VCB had also loaned
John and Betty money in their personal capesithrough a home equity line of creditd. In
May 2009, SCS and VCB entered into a Forbearance Agreement pursuant to which VCB agreed
not to enforce certain security interests antbam SCS additional money if SCS met a specified
schedule of paymentsld. at 6-7; ECF No. 120-18 at 3John, Betty, and Thomas, who was
SCS'’s acting president, were algarties to the Forbearance Agment. ECF No. 120-1 at 7.
SCS’s economic condition did not improvand by early 2010, it had defaulted on the

Forbearance Agreementd.; ECF No. 120-18 at 4; ECF No. 141-22.



The Second Amended Forbearance Agreement

In June 2010, while John was battlingndntia, VCB prepared a Second Amended
Forbearance Agreement with SC ECF No. 120-1 at 7; BECNo. 120-17 (Second Amendment
to Forbearance Agreement). By that time, VCB had lost more than $5 million in just principal
on the loans provided to SCS and John, makinguiteent loss over $8 million including accrued
interest, cost, and fees. rgl Tr. 3:13:00-13:35 (Nov. 27, 2017). When the company finally
effectively went out of business, the only paighassets that were of any value were the
disputed life insurance policiedd. 3:13:50-14:13. As stated by United Bank at the summary
judgment hearing, the policies collectively redvalue of severamillion dollars” upon John’s
death.Id. 3:14:15-14:25.

The Second Amendment assigned a securityasten the JDB and split dollar policies,
including the death benefits urrdbose policies, to VCB. HCNo. 120-1 at 8; ECF No. 120-17
at 9. When it was executed, however, VCB knewdohn’s dementia. ECF No. 120-11 at 28—
41. VCB had been told by David and Thomaswall as through medicakports shared with
VCB, that John was suffering from very sesodementia and had only months to livid.
Additionally, VCB’s own experience with John’s diminished capacity had led it to refuse to
communicate with Johnld. VCB'’s outside counsel everagommended that it ask for John to
undergo a medical evaluation to determine his competeltty However, VCB elected not to
follow this advice. Id. When the Second Amendment wasecuted, VCB’s counsel did not
communicate with John and Bettggarding thetransaction. Id. at 8. Instead, VCB asked
Thomas to collect the necessaignatures, which he didd. Some of those signatures for John,

however, were found by Judge Dugan to have been foldgedt 41.



Petition for Guardianship of John

In August 2010, two months after the Sec#dendment was executed, Betty filed a
petition for guardianship of her husband. EN&. 120-1 at 6. In Qober 2010, the Circuit
Court for Montgomery County appointed Ddviguardian of his father's property and
co-guardian, with Betty, of his father's pens ECF No. 120-2. Ibecember 2010, the order
was amended to make Betty the temporary gaardf John’s person and David the temporary
guardian of his father’s propertfeCF No. 120-3. In January 201e court issued a final order
appointing David guardian of his father’'s progeand co-guardian, with Betty, of his father’'s
person. ECF No. 1204.

David did not learn of the Second Amendment until February 2011. ECF No. 120-1 at 6
In March 2011, David changed the beneficiargigeations of the eigHife insurance policies
from Betty, or his father’s estate one instance and a prospeetiestamentary trust in another,
to a newly created John D. Buckingham Lifsumance Trust (“JDB Life Insurance Trust”) for
the purpose of funding the suppartd care of John and Bettyd. at 8-9; ECF No. 141-12.
Betty was the primary beneficiary of the JDBd.insurance Trust, and the Buckingham children
were made contingent benefidges who would receive the remaig balance of the trust after
the death of both parent&CF No. 120-1 at 9.

United Bank claims that SCS retained the power to change the policy beneficiaries,
despite the status of the John Hancock pdicés split dollar policies, and that John’s
designation of his wife, Betty, abe secondary beneficiary walone in John’s capacity as
president of SCS. ECF No. 141-1 atAls such, United Bank argues that SCS was the alternate
beneficiary of the splidollar and John Hancock policies and John’s estate was the alternate

beneficiary of the JDB policies. Id. at 3—4. Therefore, it cognds, but for David's actions

2 The final order incorrectly states the date as January 13, 2010, instead of January 13, 2011. ECF No. 120-4.
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changing the beneficiary designaitsp SCS and John’s estate wohlle been the beneficiaries
of the policies at John’s deatmdathus the proceeds were divertaday from SCS’s and John’s
creditors. Hr'g Tr4:14:25-4:15:10 (Nov. 27, 201/ee alsd&ECF No. 141-1 at 29.
The John Hancock Policies and the Osprey Trust

As the cost of managing John’s illness ewsed, David prepared an application for
accelerated death benefits on the John Hancot&igsm “to provide funds for his mother’s
support and meet the extraordinary cost of J®lware.” ECF No. 120-1 at 9. Eventually, an
agreement was made between SCS (whiath $tapped paying the premiums on the John
Hancock policies) and David to sell the policies to John, through David as guddiiah9-10.
In November 2011, David created the Osprey Trust, which was empowered to seek accelerated
death benefits on the John Hancock policiéd. at 10. The directors of SCS—John, acting
through David as his guardian, Betty, and Themvoted to sell theohn Hancock policies to
the Osprey Trust for $110,000, the value determined by John Hancock pursuant to an IRS
formula. 1d.; ECF No. 120-7. When the sale was con®l®avid paid the overdue premiums to
reinstate the policies and resttine death benefits. ECF No. 12@t110. David then, as John’s
guardian and trustee of the Osprey Trust, requested acceleledtll benefits. Id. He
continued, in his role as Ospréyust trustee, to pahe policy premiums as they became due for
the remainder of John'’s lifdd.
The JDB and Split Dollar Policies and the Blue Heron Trust

On December 7, 2011, Betty unexpectedly died before JmhnBecause the JDB Life
Insurance Trust had been estaidid to provide funds for Bettysupport in the expectation that

John would predecease her, David, actingad®’'d guardian, changed the beneficiary of the



JDB and split dollar policies from the nowtdated JDB Life Insurance Trust to the
newly-created Blue Heron Trusid.; ECF No. 141-12.
The Montgomery County Litigation

During 2011, after finding out about the 8ad Amendment, David decided to challenge
the validity of the assignments of the JDB dhd split dollarpolicies based on John’s mental
incompetency. ECF No. 120-1 at 11. In May 2012, David, as John’s guardian, filed suit against
VCB in the Circuit Court for Montgomery Cotynseeking a declaratory judgment voiding the
Second Amendmentd. A five-day bench trial took place in November 201.

Ultimately Judge Dugan found that (1) VCB had been told in early 2010 that John was
suffering from advanced dementia, (2) VCRsunsel had suggested that VCB ask John to
undergo a medical examination before signing any legal documents, and (3) VCB ignored its
counsel’'s advice and obtained John’s sigreaten the Second Amenémt. ECF No. 120-11
at 38-41; ECF No. 120-12. Based on this evidence and expert testimony from physicians who
examined John in 2009 and 2010, Judge Dugdoh that by May 2010 ahn was not able to
understand legal documents, was not mentallyegally competent, and that VCB had been
aware of John’s incapacity in advance of 8econd Amendment transaction. ECF No. 120-11
at 38-41; ECF No. 120-12 at 3-5. Judge Duganfalsad, and VCB did not dispute, that some
of John’s signatures had been forged on $leeond Amendment. ECF No. 120-11 at 42;
ECF No. 120-12 at 3—4. Accongly, Judge Dugan declaredetisecond Amended Forbearance
Agreement void. ECF No. 120-11 at 41; ECF M®0-12 at 3-5. As such, the assignments of

the JDB and split dollar policies to VCB were v3idECF No. 120-12 at 3—4.

3 The Circuit Court denied United Bank’s tiun for reconsideration or a new triaBuckingham, et al. v. Va.
Commerce Bank, N.A., et ,alNo. 363481-V (Md. Cir. Ct.), Dkt. No. 270. United Bank filed an appeal,
Dkt. No. 289, which is pending in the Court of Special Appeals of Maryland and is schéolul@rgument on
April 11, 2018.



Payment of the Death Benefits Under the Policies

On October 17, 2012, John died. ECF No. 128-12. NorthwesterMutual paid the
death benefits on the split dallpolicies to the Blue Heron Uist, in accordance with the
Ownership Agreements, and paid the deatiebts of the JDB policies, totaling $1,036,453.14,
into the registry of the Circuit Couftt.Id.; ECF No. 120-14. Amounts received as accelerated
death benefits on the two John Hancock policies were repaid by deduction from the death
benefits in accordance witheahpolicy terms. ECF No. 120-1 at 12. All amounts borrowed
against the cash value of the split dollar posidig SCS were repaid by deduction from the death
benefits in accordance with the ownership agreemddtseECF No. 120-14. Because SCS had
borrowed more on the split dollar policies thahad paid in premiumshere were no proceeds
to be paid to VCB from SCS’s ownerslapthe split dollar pbicies. ECF No. 120-14.

2. Procedural History

On October 30, 2013, VCB filed the origin@omplaint in this case against David,
individually and in his capacitgs trustee of the Osprey Truwstd the Blue Heron Trust, Susan
Buckingham (“Susan”), David’s sler, individually and as pemsal representative of John’s
estate, and Richard Buckingham, David’s brotivedividually and as personal representative of
John'’s estate (collectively, the “Defendants”ECF No. 1. OrAugust 18, 2017, United Bank,
as VCB'’s successor by merger, filed a Secémiended Complaint (“SAC”). ECF No. 126.
The SAC contains eight counts: (1) Countlleges a violation of the Maryland Uniform
Fraudulent Conveyance Act (‘“MUFCA”Md. Code Ann., Com. Law, 88 15-2Ct, seq. for the

transfer of ownership and bdiugary interest in the John Haock policies; (2) Counts [I-V

* The Circuit Court ordered that the money remain in the Court Regidiityfurther court order because of the
pending litigation in this Court. ECF No. 120-12 at 5.

® Richard filed for Chapter 7 Bankruptcy on August 5, 2013, and this Court issu@tian staying proceedings
against him individually on November 27, 2013. ECF No. 6.
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allege violations of the MUFCA fachanges in the beneficiary desagjons of all of the policies;
(3) Count VI alleges self-dealing by David regagdall of the policiesand (4) Counts VIl and
VIII seek declaratory judgment that David’'s diea of the Osprey Trust and Blue Heron Trust
was invalid and the transfers of the pyplinterests to those trusts were valainitio. 1d.

On July 31, 2017 and September 8, 2017, David and Susan filed Motions for Summary
Judgment (ECF Nos. 120, 121, 137) that are rmefore this Court for decision. On
September 29, 2017, United Bank filed its Respotes Defendants’ Motions for Summary
Judgment and its own Motion for Summary JudgmeECF No. 141. Defendants filed their
Response to United Bank’s Motion for Summanglgment and their Reply to United Bank’s
Response to their Motions for Summary Juegt on October 13, 2017. ECF No. 144. United
Bank filed its Reply to Defedants’ Opposition to its Mmn for Summary Judgment on
October 27, 2017. ECF No. 146. A heagrion all pending motions was held on
November 27, 2017.

3. Standard of Review

Summary judgment is proper umdeéederal Rule of Civil Picedure 56(a) ithere is no
genuine dispute over any mateffiatts, and the moving party istéled to judgment as a matter
of law. Celotex Corp. v. Catretd77 U.S. 317, 322 (1986jrancis v. Booz, Allen & Hamilton,
Inc., 452 F.3d 299, 302 (4th Cir. 2006). A disputenwdterial fact is genuine if the evidence
would allow the trier of fact to retn a verdict for te nonmoving party.Anderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986). The court mayyaely on facts suppted in the record,
not assertions made in the pleadingselty v. Grave-Humphreys Go318 F.2d 1126, 1128
(4th Cir. 1987). Moreover, the court must vieW facts and make all reasonable inferences in

the light most favorable to the nonmoving paratsuhita Elec. Indus. Co. Ltd. v. Zenith Radio



Corp, 475 U.S. 574, 587 (1986). The nonmoving yartust present more than a “mere
scintilla” of evidence to demonstrate a genuiague of material facthat would preclude
summary judgmentAnderson477 U.S. at 252.
4. Unclean Hands Doctrine

This case provides a prime example of wthet unclean hands doice is intended to
prevent. United Bank is attempting to assert a right to the proceeds|détimsurance policies
that it failed to secure through the now voidessignments in the Second Amendment. That
failure was the result of the grossly inequitabtanduct of its predecessor, VCB. This Court
cannot now permit United Bank to accomplish through another route that which it tried and
failed to do through unsavory means.

By “den[ying] relief to those guilty of unlawfwr inequitable conduct with respect to the
matter for which relief is sought,” the uncleamtla doctrine “prevent[s] the court from assisting
in fraud or other inequitable conduct . .. Turner v. Turner 809 A.2d 18, 58 (Md. Ct. Spec.
App. 2002) (citation omitted). Although the unclean hands doctrine originated in equity,
Maryland courts now apply thdoctrine to actions at lavincluding statutory claims.Smith v.
Cessna Aircraft C9.124 F.R.D. 103, 106 (D. Md. 198%tanown v. Adam<$98 A.2d 821, 825
(Md. Ct. Spec. App. 1991)acated on other ground$15 A.2d 611 (Md. 1992). The Court
generally has “broad discretion determining whether and how apply” the doctrine, but there
must be a sufficient “nexus between the misconduct and the transaction” at issue to justify
application. Mona v. Mona Elec. Group, In®934 A.2d 450, 47677 (Md. Ct. Spec. App. 2007)
(quoting Smith 124 F.R.D. at 107Turner, 809 A.2d at 58) (holding sufficient nexus between
plaintiff's representations in tax forms guarantgeadvances made to defendant and subsequent

denial of personal responsibilityr the same advances becausé belated to the advances).
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The focus of the doctrine is “not that the ptéf’s hands are dirty, dithat [the plaintiff]
dirties them in acquiring the riglithe plaintiffl now asserts.”ld. at 477 (internal quotation
marks and citations omitted). A court may drammotion for summary judgment based on the
unclean hands doctrine “if theie no material dispute of faghat plaintiff's misconduct is
directly related to the relieiow sought by the plaintiff.” Sky Angel U.S., LLC v. Discovery
Comm’ns, LLC 95 F. Supp. 3d 860, 880-81 (D. Md. 2015) (cititigks v. Gilbert 762 A.2d
986, 989 (Md. Ct. Spec. App. 2000)).

United Bank argues that application of thaclean hands doctrine is inappropriate
because there is no sufficient nexus between the impropriety found by the Circuit Court and the
transactions at issue hereECF No. 141-1 at 32. United Bank asserts that the Second
Amendment, if it had been determined valduld have provided t&/CB the status of a
secured creditor, but it is nobw asserting its right to the queeds as a secured creditor, but
only as an unsecured creditdd. Any misconduct on VCB'’s part that led to the invalidation of
the Second Amendment, it arguehas nothing to do with thelaims it makes here as an
unsecured creditord.

United Bank asserts that the doctrine sharity be applied when the alleged improper
conduct is the source of the claim in the seawask. For this proposition, United Bank cites to
Schneider v. Schneide624 A.2d 1319, 1325 (Md. Ct. Spec. App. 1993), in which the court
found that the plaintiff's perjury was the soumieher equitable claim in the subsequent case
against the defendant, and thus thal court was within its discretion in applying the doctrine.
That case is inapplicable, howeybecause it was reversed bg thourt of Appals of Maryland
based on that court’s finding that application of the unclean hands doctrine was inappropriate.

Schneider v. Schneides44 A.2d 510, 514-15 (Md. 1994). The Court of Appeals held that the
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more appropriate doctrine that the lower caluld have applied under the circumstances was
in pari delicto (where fault is mutual), and thusreversed on those grounds and made no
determination related to ¢hunclean hands doctrindd. at 514-15, 518. United Bank does not
provide any other authority support of its argument.

The more helpful and relevant case, cited by Defendantgloisa v. Mona Electric
Group, Inc, 934 A.2d 450 (Md. Ct. Spec. App. 2007). Iattbase, the Couof Special Appeals
of Maryland affirmed the lower court’'s ap@iton of the unclean hands doctrine where the
plaintiff, a minority shareholder, sued Mo&#ectric Group to recover money deducted by the
company from a dividend paymentlona 934 A.2d at 478. The plaifithad prevailed at trial
based on his testimony denying that he hadlenany personal guarantees of repayment for
advances paid by Mona Electric Group, whick thividend deductiomad been intended to
recoup. Id. However, the plaintiff admitted that Iiad deducted the amount of the advance on
his taxes by representing that hedhgersonally guaranteed repaymenid. In post-trial
proceedings, the trial coustia spontedetermined that the unclean hands doctrine should apply
because the prior conduct and the preselief both concerned the advancds. What was
important was that the plaintiff was trying to acl@ea particular result—vaidance of liability to
repay the advances—based on his miscondudtcordingly, the trik court reduced the
plaintiff's recovery by the amounts advanced.

The “nexus between the miscontand the transaction” iMona was that they both
concerned the amounts advanced. Here, the rmtugen the misconduabdthe transaction is
that they both concern the proceedshef disputed life insurance policies. Mona, as here, the
plaintiffs tried to collect the disputed money through inequitableduct. The fact that United

Bank is now asserting its claim to the moneywasinsecured creditor (and is thus not using the

12



rights the Second Amendment would have pravitieit had it not been invalidated) does not
alter the analysis. There is no material dispot fact that the subject matter and the result
desired are the same now as they were infl20The very reason United Bank initiated this
lawsuit is because the Second Amendment weasnéd void by the Circuit Court, and thus VCB
could not reach the disputed insurance pdicielhis Court cannot ignore VCB’s previous
inequitable conduct in its effort to reachetlsame insurance proceeds and now allow its
successor by merger, United Bank, to recover dsegsame subject matter the wake of that
misconduct. By way of protecting its judicialtegrity, the Court will therefore apply the
unclean hands doctrine to bar United Bank’s recovery in this case. Accordingly, the Court will
grant summary judgment for Defendants on all ¢eunHowever, even if the unclean hands
doctrine did not apply in thisase, Defendants would spitevail under applicable law.
5. Counts I-V: Maryland Uniform Fraudulent Conveyance Act
A. Fair Consideration for the Saleof the John Hancock Policies

Count | of the SAC alleges that David \atéd the MUFCA with respect to the John
Hancock policies by changing the beneficiary geations of the policies and by transferring the
ownership of the policies from SCS to himselftastee of the Osprey Trust. ECF No. 126,
1 40. David asserts that Defendants are edittbesummary judgment as to Count | because,
notwithstanding SCS’s insolvencyt the time of the transamm, the purchase of the John
Hancock policies by the Osprey Ttugas done for fair considerati and thus is not a fraudulent
conveyance as a matter of law. ECF No. 120-1 at 17.

Under the MUFCA,

Every conveyance made and every oblmyaincurred by a person who is or will

be rendered insolvent by it is fraudulent@sreditors without regard to his actual

intent, if the conveyance is made oe thbligation is incurred without a fair
consideration.
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Md. Code Ann., Com. Law 8§ 15-204 (West 2017). fFainsideration” is provided in exchange
for property or an obligation if:

(1) In exchange for the property or obliga, as a fair equivalent for it and in

good faith, property is conveyed or antecedent debt is satisfied; or

(2) The property or obligation is reged in good faith to secure a present

advance or antecedent debt in an amount not disproportionately small as

compared to the value of tipeoperty or obligation obtained.
Id. § 15-203.

As of 2008, the John Hancock policies weradeaplit-dollar policies: SCS was named
the primary beneficiary of deathenefits to the extent of premiums it paid, and Betty was the
beneficiary to receive the remaining balancelefth benefits. ECF No. 120-15. Accordingly,
at the time before the policies were soldiatober 2011, United Bank would have been entitled
to $280,000—presumably the amount SCS paid @mprms, although that amount alleged in
the SAC is not substantiated by evidence in the recBeeECF No. 126, 1 42. David asserts
that the $110,000 price paid fortlpolicies to SCS was fair caderation because the “policies
had long overdue premiums, negative surrenddue, and were irdanger of lapsing and
becoming worthless.” ECF No. 144 at 6. S@@ declared bankruptcy in December 2010 and
had no funds from which to pay the policy premiuritks.

United Bank contends that it would have permitted SCS to pay the premiums pursuant to
a Consent Order for use of cash collaterathe bankruptcy case. ECF 141-1 at 25 (citing
ECF No. 141-30 (Consent Order)). Yet, asvidgoints out, the Consent Order says nothing
about paying insurance premiurasd, regardless, the Consentd@rwas set to expire no later
than March 2011.1d.; see alsoECF No. 141-30, § 11. Furtheone, documents from John

Hancock show that SCS had stopped paying the policy premiums before December 2010 and

that both policies had a $0.00 surrender value as of March 2010. ECF No. 141-11. Additionally,
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David argues, because it was difficult for all {herties to determine thaolicies’ fair market
value, it was reasonable &mlopt the calculatiodone by John Hancock, a neutral third party,
based on an IRS-approved formula that was tsatktermine the valuation of the policies as
they would be valued as a giit estate tax. ECF No. 144 at 8.

United Bank asserts that because the &sfirust, upon obtaining ownership of the
policies, received in return for the $110,000 “tight to draw down immediately in cash one
half of each policy’s total death benefit, wihitotaled $750,000,” the fair market value for the
policies was significantly closer to $750,000. ER&. 141-1 at 28. Irsupport it provides a
letter to David from John Haonck explaining the amount of reckd death benefits of the two
policies, which comes out to be about $709,000. ECF No. 141-24. United Bank also cites to a
Tax Court case for support that]ije nearer the insured approastdeath, which is the event of
collectability, the nearats value approaches the face amountibich [the policy] was issued.”
Pritchard v. Comm’r of Internal Revenué T.C. 204, 208 (1944) (finng cash surrender value
inadequate as measure of policy worth wheriys value would be eceived in shorter time
than mortality tables predicted).

There is no dispositive authority as to how tnsideration is determined under specific
circumstances. Therefore, under the circuntg#amere—SCS had not been paying the policies’
premiums, SCS was insolvent, and the politiad a cash surrenderlwa of $0.00—the Court
agrees with Defendants’ analysis and findd the $110,000 was a “fair equivalent” for the John
Hancock policies. Accordingly, en if the unclean hands doctidoes not apply in this case,

the Court will grant summary judgment for Defenttaas to Count | because the transfer of

ownership of the John Hancock padie did not violate the MUFCA.
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B. Definition of “Conveyance” Under the MUFCA

United Bank alleges in Counts II-V of tf®AC that David violated the MUFCA by
changing the beneficiary designations on each of the policies for the purpose of removing those
policies from John’s and SCS'’s estates and thus from VCB’s reach as a creditor. ECF No. 126,
19 49-74. The Court, however, need not examine each of thadtians to determine if they
were indeed fraudulent under the statute becacbkarege of the designated beneficiary of a life
insurance policy does not constéwa “conveyance” under the MUFCA.

Under the MUFCA, a “conveyance” is definad “includ[ing] every payment of money,
assignment, release, transfer, lease, mortgageledge of tangible ontangible property, and
also the creation of any lien arccumbrance.” Md. Code ., Com. Law § 15-201(c) (West
2017). Thus, the relevant inquiry is whetlaelife insurance policy beneficiary designation
creates a property interest undee MUFCA. No Maryland coutthas addressed that specific
qguestion. The Court of Appeals laryland has held in other e@xts, however, that the status
as a beneficiary of a life insurance policy creates only a meez&xTy, not a property interest.
In Wooddy v. Wooddp65 A.2d 467, 473 (Md. 1970), the CourtAidpeals rejected a claim by a
former wife that her children were entitled @oconstructive trust over certain life insurance
policies taken out by her formbeusband. The court held that

the fact that [the former husband] mayé&at one time designated the children as

beneficiaries or intended the policies to be used for [thiereh’s] education

does not, standing alone, credtghts which may be assed by the children or in

their behalf to require him to keep the policies in force or to prevent him from

changing the beneficiary he had designated.

Wooddy 265 A.2d at 473. Similarly, the Court of AppealsDuarst v. Durst 193 A.2d 26, 28

(Md. 1963), a case involving a former wife’s o to proceeds of her former husband’s life

insurance policy, stated that
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[wle have uniformly held that where the right by the insured to change the

beneficiary named in a lifeasurance policy is reservethe beneficiary has no

vested or indefeasible imtest under the policy duringdHifetime of the insured’s

death, but only a revocable expectaooyntingent upon being the beneficiary at

the time of the insured’s death.

Accordingly, the court rejectethe wife’s argumenthat her status alseneficiary should be
maintained.Durst, 193 A.2d at 28.

The Court of Special Appeals of Mé#and reiterated this approach iBast v.
PaineWebber, In¢.748 A.2d 1082 (Md. Ct. Spec. App. 2000). In that case, a former wife
contested whether she had waived her righteteive proceeds of héormer husband’s IRA
(which the former wife assumed that she had liberdesignated beneficiary at the time of the
former husband’s death) under a property setl® agreement in which the former wife
quitclaimed any interest she had in the former husband’s propesast 748 A.2d at 1087—-88.
The court held that she had not waived hghts because, at the time she executed the
agreement, she had no property interest in the IRA. at 1088. “To be sure,” the court
explained, “she had an expectancy, but an expectammt a property interest. It is a mere hope
or wish.” Id.

Although these cases were not decided undevithECA, other state courts have applied
the same principle to the question of fraudtileonveyances, both injgdictions that have
adopted the Uniform Fraudulenbflveyance Act or its successseg, e.g.Wornick v. Gaffney
544 F.3d 486, 492 n.3 (2d Cir. 2008) (“beneficidiglds only an inchoaténterest in an
insurance policy, merely changing a beneficieaypnot be consideredcanveyance of property
capable of being fraudulent’First Wis. Nat'l Bank of Milwaukee v. Roehlini269 N.W. 677,

680 (Wis. 1936) (“[tlhe Uniform Fraudulent Convexga Act evidences notent to protect the

creditors against the loss by tragrsbf an interest so speculative, so remote, and so completely
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within the power of the insured testroy”), and jurisdictions #t have not adoptl the uniform
statute see, e.g.Weber v. Lincoln Nat'l Life Ins. CoNo. 2:13CV31, 2013 WL 5530257, at *8
(E.D. Va. Oct. 2, 2013) (benefitsf unmatured life insurancpolicy are not property under
Virginia’s non-uniform fradulent conveyance statut®djahood v. Maynard171 S.E. 884, 884
(W.V. 1933) (beneficiary interest in proceedslié# insurance policy isa future contingency
under state common law).

David urges the Court to extend Marylangi®cedent that a beneficiary designation is
only an expectancy, and not a property interest, to the context of the MUFCA, as other states
have done. Accordingly, he argues that changdisarbeneficiary designations of all eight life
insurance policies done before John’s death wet&onveyances under the statute because they
did not involve a property interest.

United Bank, for its part, argues that at thime of the changes, the then-existing
beneficiaries, and thus United Bank as a itoed had more than a mere expectancy.
ECF No. 141-1 at 22. Itsserts that upon the declaoati of John’'s incompetence, the
beneficiary designations under the split-dollad dDB policies became fixed because “John was
divested of the ability to chandkem (by virtue of being dealed incompetent), and David did
not have the ability to change them (at least without court approvdl)dt 22—23. Therefore, it
argues, because SCS was the alternate bengficiahe event that the original beneficiary,
Betty, predeceased John, which is what happe3€®, would have been the beneficiary of these
policies at the time of John’s deatlhd. Accordingly, United Bank, as SCS’s creditor, asserts
that it was entitled to the proceeds which wouldenaeen part of SCS’s and John’s estatés.

Assuming that David had proper authoritynimke the beneficigrdesignation changes

and SCS would have been the proper beraficat the time of John’s death, United Bank’s
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argument falls flat. It first relies upon a degrsiof the United States Bankruptcy Court for the
District of Columbia that, explicitly rejecting éhcontrary holding of other courts, stated “that a
change in beneficiary is subject to a fraahilconveyance action by any creditor who would
have had an interest in the proceeds but for the trandferg Wolensky’s Ltd. P’shjd63 B.R.
615, 627 (Bankr. D.D.C. 1993). In re Wolenskythe Bankruptcy Court held that an insurance
policy is still an asset to which a creditor igiged, even though it is contingent and perhaps of
nominal value. Id. Because the debtor was the &y beneficiary under the policy, the
Bankruptcy Court ruled that the creditors wolldve been entitled to the proceeds had the
designation not been changdd. These conclusions, however,re@ll dicta because the court
ultimately held the change in beneficiary was invalid for other reasons and thus did not need to
make a holding regarding whether the changevalid, would have been a fraudulent
conveyance.ld. 627-29. Furthermore, the District 6blumbia had not adopted the Uniform
Fraudulent Conveyance Act or its successor attittme of the decision, and opinions of the
United States Bankruptcy Court for the DistraétColumbia are not, in any event, binding on
this Court.

United Bank also cites to another Bankruptegurt case, this onfrom the Western
District of Pennsylvania, thdteld that under the Pennsylvaritraudulent Conveyance Act the
definition of “conveyance,” which is the same definition under the MUFCA, includes a change
of a beneficiary designationln re John Hatton, In¢.104 B.R. 705, 707-08 (Bankr. W.D. Pa.
1989) (holding debtor’s change of beneficiargidaation on life insurance policy from himself
to wife after being diagnosed with lung caneeas a fraudulent conveyance). This case,
however, is contrary to Maryland precedent, dhdt of other sister states, that insurance

beneficiary interests are mere expectancies.
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The only Fourth Circuit case cited by United BaniN®svassa Guano Co. v. Cockfigld
253 F. 883 (4th Cir. 1918). lIthat case, the Fourth Circuibund a change in an insurance
beneficiary designation a frau@émt conveyance under the Statwf Elizabeth, the MUFCA'’s
early precursor statute, whetee insured changed the benefigi knowing death was imminent.
Navassa253 F. at 886.The age of that case, which involved a South Carolina transaction, limits
its influence as does Maryland'’s later develophwénts legal precedent regarding life insurance
benefits as mere expectanciasd not property interests.

Although the Court of Appeals of Maryland hast yet weighed in on ik specific issue,
the state’s precedent and its sister courts’ infleestrongly cut in favor of extending the courts’
treatment of the right to a life insurance benefih asere expectancy, and not a property interest,
to the context of the MUFCA. Accordingly, even if the unclean hands doctrine does not apply in
this case, the Court will grasummary judgment in favor ddefendants as to Counts [I-V
because it concludes that a change in a lifsurance beneficiary designation is not a
“conveyance” under the MUFCA, and thilie statute is not applicable.

6. Count VI: Self-Dealing

Count VI of the SAC claims that David, as John’s guardian, breached the fiduciary duty
he owed to SCS’s creditors and the creditrdohn’s future estate. ECF No. 126, Y 75-79.
David asserts that the Defendants are entitlessitomary judgment onigcount because, under
Maryland law, corporate diremts only owe fiduciary duties tthe corporation and, in very
limited circumstances, its shéw@ders. ECF No. 120-1 at 25-26.

It is settled law in Maryland that a corpte officer only owes a fiduciary duty to the
corporation regarding managemefitthe corporation’s affairsSeeMd. Code Ann., Corps. &

Ass’ns 8 2-405.1(g)5eorge Wasserman & Janice WassannGoldsten Family, LLC v. Kay
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14 A.3d 1193, 1206 (Md. Ct. Spec. App. 2011). Inltmied circumstances of cases affecting
fundamental shareholder rights, a corporate offinay owe a fiduciary duty to a shareholder.
Kay, 14 A.3d at 1207. But, as the Court of Apgeall Maryland has plainly stated, a corporate
officer does not owe a fiduciary duty to creditord&Valler v. Waller 49 A.2d 449, 452

(Md. 1946) (“When directors commit a breach of trikey are liable to the corporation, not to

its creditors or stockholders.”see also Danielewicz v. Arnold69 A.2d 274, 283 (Md. Ct.
Spec. App. 2011) (holding that this principle*igell-settled law”). Therefore, because VCB
was a creditor of SCS’s andhh’s estates—not a shareholderSE§S—there is no premise on
which United Bank can assert a breach of fiduciary duty by David, in his capacity as John’s
guardian, regarding the actions talkes a SCS corporate director.

United Bank argues that the abowell-settled law is only tre when the corporation is
solvent. ECF No. 141-1 at 30 (citirgritchard v. Myers 197 A. 620, 625-26 (Md. 1938)
(“Should, however, the corporation be insolvemtl Zontemplating the ligdation of its affairs,
its directors become bound as trustees for alldteditors and stockholde and must so use,
conserve, and apply the corpagiroperty.”)). Ifa corporate director breaches a duty under
those circumstances, United Bank asserts thattorednay sue so long as the creditors “allege
and show that they have suffered loss by aerasf the wrongs complained of, and that the
corporation or receiver has failed or refusedtdke the proper steps for the redress of the
wrong.” Id. at 30-31 (quotingritchard, 197 A. at626). Given this, United Bank argues that it
is at least a dispute of a matdtiact whether, given SCS’s poor economic position at the time of
the transfers, David, while acting as a corporatectior in his capacity as John’s guardian, owed

a fiduciary duty to VCB. ECF No. 141-1 at 31.
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Pritchard's applicability, however, isnuch narrower than suggested by United Bank. In
that case, the insolvent corptioa was in receivership as dsliahed through official equity
proceedings, and the receiver had refused to initiate action against the corporation’s directors for
the benefit of its depositors and creditoRyitchard, 197 A. at 622, 626. Although SCS did go
through bankruptcy, the analogy fails because thaditmrs here cannot show that at the time of
insolvency “the corporation aeceiver ha[d] failed orefused to take the proper steps for the
redress of the wrong,” which would be a necessapwing for the case to move forward, even
assuming a cause of action by a creditor exiséecordingly, United Bank cannot challenge
David’s conduct in his role as John’s guardiaraagolation of a fiduciary duty owed to VCB.
As such, the Court will grant summary judgment in favor of Defendants as to Count VI.

7. Counts VIl and VIII: Standing to Challeng e David’s Authority as John’s Guardian

Count VIl of the SAC seeks a declaratonglgment that the changes in life insurance
beneficiary designations made by Davidhia capacity as John’s guardian, were \validinitio
because David lacked the authority to create tiusts that were ultimately designated as
beneficiaries. ECF No 126, 11 80-90. Count ¥dé&ks declaratory judgmiethat the transfer
of ownership of the John Hancock policies was \aidnitio because David lacked authority to
create the Osprey Trust, which lgbi the policies, and to cast J&hnote as director of SCS.
Id. 191-98. Both allegationil because United Bank laskstanding tochallenge the
transactions.

Under the federal Declaratory Judgment Aany court of the United States, upon the
filing of an appropriatepleading, may declare ghrights and other ¢@l relations of any
interested party seeking such deation, whether or not furtherlief is or could be sought.”

28 U.S.C. § 2201(a) (2012). In the Fourth Girctwo conditions must be met for a court to

22



have jurisdiction to issue a daratory judgment: “First, th dispute must be a ‘case or
controversy’ within the confines of Article Il of the United States Constitution—the
‘constitutional’ inquiry. Secondthe trial court, in its disct®n, must be satisfied that
declaratory relief is appropriatethe ‘prudential’ inquiry.” White v. Nat’l Union Fire Ins. Co.
913 F.2d 165, 167 (4th Cir. 1990).

David argues that United Bank lacks stagdito challenge hisauthority as John’s
guardian because it had no justiciable intereghe guardianship preeding and thus did not
suffer any injury-in-fact, an Article Ill standingequirement, from any alleged unauthorized
action taken by David. ECF No. 723 at 5. Under Maryland lava, guardian only owes duties
to his ward and “interested persons” as defined under the guardianship statute. Md. Code Ann.,
Est. & Trusts § 13-216(a) (West 2017). Becalbeted Bank’s status as creditor does not
qualify it as an “interested pens’ in John’s guardiangh, David asserts, it was not harmed by
any alleged unauthorized conduct taken by David in his capacity as John’s guaddi&mally,
David argues that United Bank was not a partynaf the transactions mwhich his authority is
challenged, and thus did not suffer an injasya result of those transactiohd.

United Bank, however, argues that its abitibychallenge David’'s authority stems from
its request for declaratory judgnieand not from an interest fohn’s guardianship. To make
its point, United Bank cites tWVhite v. National Union Fire Insurance C®13 F.2d 165
(4th Cir. 1990). In that case glfrourth Circuit upheld the districourt’s exercise of jurisdiction
in issuing declaratory relief as to the amountioinsured motorist insurance coverage available
to the plaintiff under her employer’s insuranpelicy to cover an accident in which she was
acting within the scope of her employmehite 913 F.2d at 165. The court found that the

jurisdictional requirements weraet because the judgment provided plaintiff with guidance as to
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the amount of uninsured motorist insurance cayeravailable to her if she were to obtain a
judgment against the other driveld. at 168. In that case, the plaintiff was not a party to the
insurance contract at issuayt the court still found declaaty judgment appropriate. United
Bank argues that the Court should follow the Fourth Circuit’'s example in that case and find that
declaratory judgment for United Bank, as a thpdrty, is appropriate where, as here, a
declaratory judgment would alledjg provide conclusive relieby resolving the continuing
dispute. ECF No. 146 at 3.

In making the above argument, United Bank eads that it is noseeking declaratory
judgment as an “interested party” in John’s rgiEnship, as David claims, but is “challenging
David's actions as an individual who intendéal hinder, delay andiefraud Plaintiff by
wrongfully using his guardian statts accomplish a wrongful purposeld. at 2. Furthermore,
United Bank asserts it has standitg request that the Court femce the equitable maxim that
equity will not allow a statute tbe used as a cloak for fraudld. at 2 n.2 (citingCitizens Nat'l
Bank v. Leffler228 Md. 262, 270 (1962)).

United Bank, however, fails tooatend with the fact that dechtory judgment is only a
procedural remedy, and does natate any substantive righté&\etna Life Ins. Co v. Haworth
300 U.S. 227, 240 (1937). This means that a pampt entitled to a deafatory judgment on an
issue for which he is not entitled to substamtirelief. Here, United Bank is not entitled to
substantive relief by @llenging David’'s authorization fohis conduct as John’s guardian.
Md. Code Ann., Est. & Trusts 8 13-216(a) (“If tlgriardian’s] exercise of a power is improper,
the guardian is liable for breach of his fiduciatyty to the minor or disabled person or to
interested persons....”). This does leave United Bank withoutecourse because it has

asserted its claims under the MUFCA, which provides a mechanism for United Bank to
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challenge David’s alleged condu@s an individual who intendetb hinder, delay or defraud
Plaintiff . . . .” But, declaratory judgmedbes not allow United Bank to challenge that conduct
under a premise of unauthorized guardianship action because it would not be able to do so under
substantive Maryland law. c&ordingly, the Court will grant somary judgment for Defendants
on Counts VII and VIII because United Bank lagkeper standing to challenge the disputed
transactions based on the scope ofifa authority aslohn’s guardian.
8. Conclusion

The bad behavior of United Bank’'s predecessamk its ship in the Circuit Court for
Montgomery County. That behavigg fatal to its efforts in tis Court, and its soiled hands
preclude any recovery here as well. United Bank&resting legal theories are not sufficient to
raise its sunken ship because they are wrongnaetter of law. Thus, @n with clean hands, its
ship will remain at the bottom of the legal ocean.

Accordingly, Defendants’ Motions foBummary Judgment (ECF Nos. 120, 121, 137)
will be GRANTED and Plaintiff's Motion for Summar Judgment (ECF No. 141) will be

DENIED. A separate order will follow.

Date: March 13, 2018 /sl
ROGER W. TITUS
UNITED STATES DISTRICT JUDGE
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