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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
NIHAN CINAR,
Plaintiff,
V. Case No. 13-cv-3230-RWT

BANK OF AMERICA,N.A.,

Defendant
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MEMORANDUM OPINION

The Plaintiff, Nihan Cinar, filed a Corgnt seeking class certification, monetary
damages, and declaratory relief from BankAwsherica (“the Bank”) because of an alleged
breach of contract when the Bank charges aragp&Maryland Attorney Fee” in addition to a
“Legal Process Fee” to account holders whaseounts are garnished. EGlo 1. The Bank has
moved to dismiss the Complaint. ECF No. 16isT®ourt will grant thenotion because Cinar’s
claim, while framed as one for breach of caoty actually challengesdtadequacy of the Bank’s
disclosure of such fees. Bla of America has clearly corfigd with federal law governing
national bank disclosure requirements and Coaanot avoid preemption by attempting to frame
her claim as one for breach of contract. Alterredfiveven if the Court were to consider Cinar’s
Complaint under Maryland contract law, theren breach and she has thus failed to state a
claim upon which relief can be granted.

Backaround Facts

Nihan Cinar is a residerdf Montgomery County, Matgnd. Complaint, ECF No. 1

(“Compl.”) 9 5. Bank of America, N.A. isa Delaware corporation headquartered in
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North Carolina.ld. § 6. Cinar has maintained a checkarount with the Bank since at least
October 31, 201dd. ¥ 10. When Cinar opened the accoung, afreed to the terms listed in the
Bank’s Deposit Agreement and Disclosures (“msares”) and the Peysal Schedule of Fees
(the “Fee Schedule™), which together make up dstandard contract gerning Bank of America
checking accountsld. 1 19.

The contract provisions asdue in this case relate toegeand/or expenses the Bank
deducts from customer accounts when thosewatds are garnished. &te are two relevant
provisions—one in the Fee Schedule and one in the Disclosures. The Fee Schedule, which “lists
[the Bank’s] accounts and account fees,” spadliffcincludes a “Legal Process Fee” of $100, a
fee which “applies to each legal order or process that directs us to freeze, attach or withhold
funds or other propertyld. 1 19-20; Ex. B. The relevant pisions in the Disclosures state:

We may charge your accoumfee for each legal proceséou agree to pay us for

fees and expensé@scluding administrative expenses) tha incurin responding

to any legal process related to your accpsath as expenses for research and

copying of documents. Thiees and expenses may include attorneys’ fa&s

may deduct these fees and expenses from any of your accounts without prior

notice to you.

Id. Ex. C, at 3 (emphasis added).

At some point before April 19, 2013, Capital One was awarded a judgment against Cinar
and served a Writ of Garnishment on the Bamkich attached funds in Cinar’s accouut. 11
11-13. As a result, the Bank withdreavtotal of $262.75 from the accoumd. Y 14-16. It
released $87.75 to Capitol One per the Writ daducted, for itself, #¢1$100 Legal Process Fee
and a $75 “Maryland Attorney Fedd. According to the Bank, the bal Process Fee covers its
own internal processing of the garnishment amdMiaryland Attorney Fee covers the expenses

and costs incurred for outsideounsel to represent the ma in the state garnishment

proceedings. Motion to Dismiss, ECF No. 17 (‘Mpat 1. The samalay these fees were



charged to Cinar’'s account, Apd9, 2013, Cinar filed for Chapte& protection in the U.S.
Bankruptcy Courtld. at 5; McChesney Declaration, ECF No. 17-1, Ex. 3.

Cinar’s Complaint disputes imposition oetMaryland Attorney Fee because “[nJowhere
in either the Deposit Agreement or the Personal Schedule of Fees does the Bank list a separate
attorney’s fee to be charged in the evena gfarnishment in addition to the $100 Legal Process
Fee.” Compl § 24. Cinar claims that by disclosingt$100 Legal Process Fee, the Bank created
a binding contract to enge that fee, and onthat fee, inresponding to legal process. Confpl
50. The Complaint alleges that the Bank breadtseedontract with Cinar and other customers
when it wrongfully removed “millions of dollars of identically improper attorney’s fees [from
customer accounts] in at least five Statéd.”{ 25. Allegedly, the Bank processes on average
1,200,000 garnishments annually over 5,252 brancagésnwide, 172 of whit are in Maryland.
Assuming even distribution of garnishment aas branches, Cinar claims that the Bank
processes 39,299 garnishments in Maryland per ydaf|f 26-28. The Complaint seeks to
certify a class of “all natural pgons with personal aounts located in thetate of Maryland who
had funds in their personal accounts at BahRmerica garnished &t October 31, 2010, and
had a separate attorney’s feeaddition to the $100 Legal Rress Fee assessed against them by
the Bank as a result of the garnishmelat. 31.

Procedural History

Cinar filed her Complaint on October 31, 2013. ECF No. 1. On March 10, 2014, the Bank
filed a Motion to Dismiss pursuant to Rulég(b)(1) and 12(b)(6) el a Motion to Strike
Plaintiffs Demand for a Jury Trial. ECNos. 16, 17, 18. On April 9, 2014, Cinar filed a
Response in Opposition and an Amended Response in Opposition to the Motion to Dismiss

(ECFs Nos. 21, 23) and a Response in Opposition to the Motion to Strike Jury Demand



(ECF No. 22). On April 30, 2014, the Defendant replied. ECF Nos. 25, 26. On May 29, 2014,
this Court held a hearing t@wesider the motions. ECF No. 27.

Standard of Review

A motion to dismiss pursuant to Rule 12(b)(6) tests the sufficiency of a complaint.
Edwards v. City of Goldsboydl78 F.3d 231, 243 (4th Cir. 1999). To survive a motion to
dismiss, “a complaint must contain sufficient fattomatter, accepted as true, to state a claim to
relief that is plausible on its faceAshcroft v. Igbal556 U.S. 662, 678 (2009) (internal quotation
marks omitted). “A claim has facial plausibilityhen the plaintiff pleads factual content that
allows the court to draw the reasonable infegetihat the defendant isble for the misconduct
alleged.” Id.; see also Simmons & United Mortg. & Loan Inve€i34 F.3d 754, 768
(4th Cir. 2011) (*On a Rule 12(b)(6) motion, angalaint must be dismissed if it does not allege
enough facts to state a claim to relief that euplble on its face.” (internal quotation marks and
emphasis omitted)). “Thus, ‘[ijn reviewing a motion to dismiss an action pursuant to
Rule 12(b)(6) . . . [a court] must determine whetihés plausible that the factual allegations in
the complaint are ‘enough to raise a rightelief above the speculative levelMonroe v. City
of Charlottesville 579 F.3d 380, 386 (4th Cir. 2009) (quotirgndrew v. Clark
561 F.3d 261, 266 (4th Cir. 2009)).

Analysis
() Federal law preempts Cinar’s claim.

The Bank argues that despite styling her Complas a breach afontract action, Cinar
is actually challenging the ageacy of its disclosures. Accang to the Bank, “Cinar’s claim
rests entirely on the premise that [the Baskpuld have disclosed the separate Maryland

Attorney Fee in its Schedule.” Mait 6. Cinar defends framing this as a breach of contract claim



by contending that when the Bank disclosed the $Hifal Process Fee, it contracted to charge
only the disclosed fee and not any additioresdst Cinar argues that &é&and contract law
therefore limits the Bank to a Legal Procésse not to exceed $100. Amended Response in
Opposition, ECF No. 23 (“Opp.”) at 14. She atsdhat once the Bank discloses that sum
certain, “it cannot then violate contrdatv and charge whatever fee it pleasés.’at 2.

The importance of this distinction is that,Gfnar’s claim is construed as a challenge to
the Bank’s disclosures, it isedr that her claim is preemptbyg federal law governing national
bank disclosure requirements. “Pursuant to the Constitution’s Supremacy Clause, state laws that
conflict with federal law are preempted.Epps v. JP Morgan Chase Bank, N.A
675 F.3d 315, 322 (4th Cir. 2012). “[U]nder exprpesemption, Congress expressly declares its
intent to preempt state lawPinney v. Nokia, Inc402 F.3d 430, 453 (4tGir. 2005). “[U]nder
conflict preemption, Congress ifgdly preempts state law wheh actually caflicts with
federal law.”ld. (internal quotation marks omitted).

In implementing the Truth in Savings A€ITISA”), Congress found that “economic
stability would be enhanced, competition between depository institutions would be improved,
and the ability of the consumer to make infedrdecisions regarding deposit accounts, and to
verify accounts, would be strengthened if thesss uniformity in the disclosure of terms and
conditions on which interest {gaid and fees are assessed@mnection withsuch accounts.”

12 U.S.C. 8§ 4301(a). The Act, therefore, impletagamovisions to ensure the “clear and uniform
disclosure” of interest rates and fees. 12 0.8.4301(b). TISA specifically requires that:

Each depository institution shall maintagnschedule of fees, charges, interest

rates, and terms and conditions applicableach class of aounts offered by the

depository institution, in accordance with the requirements of this section and

regulations which the Bureau [of Consunk@nancial Protection] shall prescribe.

The Bureau [of Consumer Financial Rxtion] shall specify, in regulations,
which fees, charges, penalties, ternmg)ditions, and account restrictions must be



included in a schedule required under this subsecfiodepository institution

need not include in such schedumy information not specified in such

regulation
12 U.S.C. 8§ 4303(a) (emphasis added).

TISA’s implementing regulations only require the disclosure ofagerfees, charges,
rates, terms, and conditionstrare enumerated in RegulatibD, 12 C.F.R. § 1030.4(b) (2011).
The Bureau of Consumer Financial Protectio@§icial Interpretations of Regulation DD
specifically state that institutions daot need to disclose “[ilncidental fees, such as fees
associated with state escheat laws, garnishmeattorneys fees, and fees for photocopying.”
12 C.F.R. § 1030 Supp. |, 8 1030.4(b)(4)(2)(ii) (2011).

TISA’s implementing regulations also specthyat they are meant to preempt state law
with regard to disclosure requirements. Regafa®D holds that “[s]tate law requirements that
are inconsistent with the requirente of [TISA] and this part anereempted to the extent of the
inconsistency 12 C.F.R. 8§ 1030.1(d) (2011). This is cmtent with other banking regulations
including, for example, a Treasury Departmesgulation on national bank deposit-taking power
that states in relevant part that, “[a] natiobahk may exercise its gesit-taking powers without
regard to state lavimitations concerning..[d]isclosure requirements.” 12 C.F.R. § 7.4007
(2011).

The Bank is clearly not required by federal lawdisclose attorney’s fees or expenses. In
fact, Cinar does not dispute the majoritytlé Bank’s arguments regarding preemption. Cinar
correctly points out that stataws of general application, likeontract law, govern national
banks to the extent that such lasisnot conflict with federal lanDecohen v. Capital One, N,A.

703 F.3d 216, 222-26 (4th Cir. 2012) (discussing Gootipr of the Currency’s statement that

“federal preemption provisionslo[ ] not preempt undiscriminatingws of genetaapplicability



that form the legal infrastruatel for conducting a banking or othleusiness....”™). In this case,
however, Cinar cannot simply frame a disclosigselie as a breach of contract claim to avoid
federal law addressing disclosure requiremeBtapped of the contractual veneer with which
Cinar envelops her arguments, her claim is sintipf¢ the Bank erred in failing to disclose the
Maryland Attorney Fee in addition to the Legal ¢&ss Fee. If the Court were to find for Cinar,
it would essentially require the Bl to disclose such attorney’s fees in the future, thereby
conflicting with the clear intent of Congress poovide uniform disclosure requirements for
national banks.

(I Cinar has failed to state aaiim for breach of contract.

Even if Cinar's claim were not preemptedisitclear that she has also failed to state a
claim for breach of contract. “Maryland law requitbat a plaintiff allegig a breach of contract
‘must of necessity allege with certainty and definiterfasts showing a contractual obligation
owed by the defendant to tipdaintiff and a breach of #t obligation by defendant.Polek v.

J.P. Morgan Chase Bank, N,A36 A.3d 399, 416 (Md2012) (quotingCont'l| Masonry Co. v.
Verdel ConstrCo., 369 A.2d 566, 569 (Md. 1977)). Cinar argtiest the contract “clearly and
unambiguously establishes a transactional linaitatf $100 for fees related to responding to a
legal process.” Opp. at 10. However, there is mgthin the contract thattates that the Legal
Process Fee is thanly fee or expense that may be charged as a result of a garnishment and,
therefore, Cinar has failed to allegdreach of any coratctual obligation.

The relevant provision of the Disclosureatss that the account holder agrees “to pay

[the Bank] for fees and expeng@scluding administrative expengebat [the Bank] incur[s] in

! This Court is aware that a court iretEastern District of Arkansas consieéra very similar case and found that a
claim could be asserted based on state contract law and therefore would not be preempted by feQknd law.
Bank of America, N.ANo. 12-cv-00525, slip op. (E.D. Ark., Sept. 10, 2013). This Court does not agree with this
one decision of an individual judge that was neither published nor reviewed by an appellatheaadtethaving
been voluntarily dismissed with prejudice.



responding to any legal process related to yoooant...” and that those fees and expenses may
include attorney’s fees. CompEx. C at 3. In arguing that the ¢& Process Fee listed in the
Fee Schedule necessarily encompasses allaiegsexpenses, Cinar reads a meaning into the
contract which is neither clearly stated nor ¢im& may be logicalljassumed. The Disclosures
do not reference the $100 LegabBess Fee, and the Fee Schedigles not state that expenses
like attorney’s fees are includen the Legal Process Fee.

A “contract must be construed its entirety and, if reasohly possible, effect must be
given to each clause so that a court will not famdinterpretation which casts out or disregards a
meaningful part of the languagd the writing unless no other course can be sensibly and
reasonably followed."Sagner v. Glenagus Farms, Ind98 A.2d 277, 283 (Md. 1964). In
addition, “[w]here the contractomprises two or more documents, the documents are to be
construed together, harmoniously, that, to the extent possiblall of the provisions can be
given effect.”"Rourke v. Amchem Prods., In863 A.2d 926, 941 (Md. 2004). Cinar’s argument
would render the specific inclusion of “experisasthe Disclosures superfluous. The Bank’s
Reply brief correctly points out the different definitions of the terms “fees” and “expenses.”
Reply at 11. The Bank explains that only agrtstates, including Malgnd, require it to be
represented by an attorney inrgighment proceedings, thus necessitating an external expense
for these services that in otheatsts can be provided by Bank employdds.Therefore, the
Maryland Attorney Fee is an external experthat the Bank incurs in Maryland that it
legitimately passes along to account holderMaryland. The Legal Process Fee, on the other
hand, is a national fee that the Bank includegisree Schedule becauseapplies in every
garnishment proceeding in multiple states inollthe Bank operates and is designed to recover

its internal costs. Cinar’srsictural and grammatical argumerare wholly unconvincing. The



contract clearly allows for feemnd expenses to be deductedrfr consumer accounts and the
uniform application of a Ledarocess Fee does not foreclose the bank from passing on its

external attorney expenses to consumepea@ally where those expenses vary by state.

Conclusion
For these reasons, the Court will, by sepa@atder, grant Defendant’s Motion to Dismiss

and deny as moot Defendant’s Mwtito Strike Jury Demand.

Date: July 22, 2014 /sl
ROGER W. TITUS
UNITED STATES DISTRICT JUDGE

2 Bank of America also argues thain@i lacks standing to assert thiaiol. Mot. at 29-31. When Cinar filed
her bankruptcy petition, she was required to disclose “gdlller equitable interests . . . in property as of the
commencement of the case.” 11 U.S.C. § 541(a). “Propettyeaéstate includes all of the debtor’s interest in
any cause of action that has accryer to the bankruptcy petitionBorolo v. Navy Fed. Credit Union
458 B.R. 228, 231 (D. Md. 2011)). Therefore, anyraléthat accrued prior to filing the petition would remain
with the bankruptcy estate. “Under Maryland law, aseaof action accrues when: (1) the legally operative facts
permitting the filing of a claim come into existence; é2dthe claimants have notice of the nature and cause of
their injury.” Miller v. Pacific Shore Funding287 B.R. 47, 50 (D. Md. 2002). Qe record before the Court, it

is unclear when Cinar received notifethe charge in question and theref when her cause of action accrued.
As the Court does not have sufficient facts before it to decide this issue, it will grant the Motion to Dismiss
solely on the other grounds discussed herein.



