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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

FRANCIS K. SCHMIDT, et al.

Plaintiffs,
*
V. Case No.: GJH-13-3282
*
THE TOWN OF CHEVERLY, MD *
Defendant. *
* * * * * * * * * * * * *

MEMORANDUM OPINION AND ORDER

This Memorandum Opinion and Order addregbe Motion to Disngs or, Alternatively,
for Summary Judgment of Defendant, the TaitCheverly, Maryland, EE No. 13; Plaintiff's
Opposition, ECF No. 18; and Defendant’'s ReplZF No. 22; A hearing was held on August 4,
2014. For the reasons stated herein, Defendddtson is GRANTED IN PART and DENIED
IN PART.

l. BACKGROUND

In reviewing a motion to dismiss, this Court accepts the facts in the Amended Complaint
as true. See Aziz v. Alcola&58 F.3d 388, 390 (4th Cir. 2011). rther, in review of a motion
for summary judgment, the facts are to be carsd in the light most favorable to the non-
moving party, drawing aljustifiable inferences in that party’s favdricci v. DeStefano557
U.S. 557, 585-86 (2009). The facts below areensed with these principles in mind.

Plaintiffs Francis K. Schmidt (“Officer Schdt”) and his wife, Donna Schmidt, brought
this action against Officer Schmidt's formemployer, Defendant, the Town of Cheverly,

alleging retaliation against Officer Schmidt. Thatlation is alleged ttvave occurred because
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Officer Schmidt exercised his rights under theniia Medical Leave Act (the “FMLA”), Title
VII of the Civil Rights Act 0f1964 (“Title VII"), the Prince Gerge’'s County Human Relations
Ordinance, the Maryland Human Rights Act, and the U.S. Constitulee Am. Compl.
Defendant is a municipal government entitgdted in Prince George’s County, Marylaidl.at

1 3. Defendant employed Officer Schmidt gmoace officer from sometime in 2008 until August
2012.ld. at 1 6.

According to several police officersluring staff meetings between 2008 and 2011,
Police Department Chief Harry Robshaw regularly stated that he would punish anyone who
attempted to exercise the right to reportaimfor unlawful practicedy him or the police
departmentld. at § 11. He further stated that hgpainted the trial board members, who are
responsible for handling internal disciplinarytians, and would ensure that a police officer who
complained would never work agditd.

In December 2008 Chief Robshaw shoved a pool cue under Donna Schmidt's skirt at a
Christmas partyld. at § 13. He also told other officers bis desire to have sex with Mrs.
Schmidt Id. at  14.Mrs. Schmidt did not initially report the incident for fear that Chief
Robshaw would retaliatagainst her husbantl. at  15.At an unspecified time between 2008
and 2010, Chief Robshaw told one of the othelice officers that @icer Schmidt was a
“problem” that they needed to “get rid old. at § 16. According to Officer Schmidt, between

the fall of 2010 and August 2011, Chief Robshealled Officer Schmidt names, denied him

! Two individuals who formerly worked as I officers for Defendanand two individuals
who currently work as police officers for Deftant have provided sworn statements, stating
under the penalties of perjury that Chief Rolghautinely made these type of statemeBise

PIl. Opp., Exs. 3-6

% In separate filings, Mrs. 8midt has also stated thaetkevent occurred in December 20682e
Def. Mot., Ex. 1November 15, 2011 charge of discrintioa. The timing of this event is not
relevant to any othe Court’s rulings.



permission to engage in off-dutyork, and assigned him to onéthe oldest police cruiserkl.
at 1 18.

On September 29, 2011, Officer Schmidt suffered a hernia while at worat § 30.
Due to the hernia and required surgerywas unable to work from September 30, 2011 until
November 28, 2011d. at § 31. During this time period, @fi Robshaw told Sergeant Edmund
Gizinski: “I'm giving you a heads up since ymi the FOP [Fraternal Order of Police]
representative; Schmidt’s trying to file workers’ comp. so we’re going to fire handt § 37.

Id; See also Pl. Opp., Ex. 4, Aff. Earl Stoatef 14. This message was conveyed to Officer
Schmidt on October 5, 2011 by another police officer. Am. Coat{1.37.

In October 2011, Mrs. Schmidt began contagtcounty, state, and federal officials to
report what she believed to be Chidbshaw’s pattern of unlawful condidcém. Compl.at |
39. Chief Robshaw expressed concern ket Schmidt was “after his jobld. at T 41.

While unable to work due to the hernia, ©fft Schmidt requested administrative leave.
Id. at § 33. Defendant’'s Admistrator, David Warrington, origally granted Officer Schmidt 30
days administrative /e on October 12, 2011d. at § 440n November 3, 2011, Administrator
Warrington granted Officer Schmidt an additional 30 days of leave in a letter stating that the
leave was “30 days of designated FMLA [RgnMedical Leave Act] leave (November 11
December 1) as administrative leave without pageée Pl. Opp., Ex..®n November 9, 2011,
Officer Schmidt wrote a letter to the adminisbra stating that he vgainvoking his right to

FMLA leave. Am. Comp. T 46.

% The exact nature dhe unlawful conduct thaghe reported is not clear from the Amended
Complaint, but presumably involved Chi&obshaw’'s alleged sexual harassment of Mrs.
Schmidt.



On November 4, 2011, one of the police adfis began organizing a leave bank—where
officers would donate their leave to help Officer Schmidt financially while he recovered—nbut
Chief Robshaw advised: “I don’t think it's going to happen with what she’s ddsheat  48.
Another member of the police department addiedw does Schmidt expect to work here with
what his wife has doneld. at { 49.

Donna Schmidt filed a “charge of discrimation” with the Prince George’s County
Human Relations Commission (the “PBR Commission”) orNovember 15, 2011See Def.
Motion, Ex. 1 She alleged that Chief Robshaw sexually harassed her on several occasions
beginning in December 200fl. In the same month, Officer Sciahfiled his own Charge of
Discrimination with the PGCHR Commissiorbee Def. Motion, EXx..3He asserted
discrimination based on diséibi as well as retaliationld. He stated that he suffered a work-
related injury, that he had been aiding his wifdher sexual harassment complaints, that Chief
Robshaw did not permit others dmnate paid leave, and that heard that the Chief was not
going to permit him to return to work because of his wife’s actiahs.

On November 28, 2011, Officer Schmidt provided the police department with a
physician’s report that he was medically fitreturn to work. Am. Compl. { 53. A short time
before Officer Schmidt was permitted to retdonwork, an officer heard Chief Robshaw say,
“find some way to get rid of that mother fuckeg&e Pl. Opp., Ex. 4, Aff. Stoatef 17. When
the officer asked why the Chief wanted to firfi€r Schmidt, the Chief said, “I just don’t like
that mother fucker.1d.

Officer Schmidt returned to work on December 5, 2011. Am. Coatpf. 57. On the
same day he returned, Officer Schmidt was informed that Defendant was investigating whether

Officer Schmidt was involved in and failed teport a hit and run accident in the summer of



2011. Am. Compl. § 57.Chief Robshaw was identified as the officer in charge of the
investigation.ld. Officer Schmidt complains that, whilbe investigation was ongoing, he was
subjected to humiliation and verbal abutk. at { 63. In April 2012, Officer Schmidt was
suspended based on th#& and run allegationsld. When Officer Schmidt was eventually
permitted to return to work, he was often nddvaed to enter the building, and at one point, was
assigned to separate rubber basald paper clips into paper cujd.

A hearing before a trial board was heldJuly 2012 with regard tthe damage to the
police car.ld. at I 64. As a result of thavestigation, Chief Robshaw added the charge that
Officer Schmidt failed to report a pre-20Xccident involving the police vehicle when
questioned during the investigatidd. The trial board found Officer Schmidt not guilty of the
hit and run and not guilty of theifare to report the hit and run, bgtilty of a failure to disclose
pre-2011 damage of the aduring the investigatiorid. at { 67. The trial board recommended a
40 hour suspension and $1,000 file.at  68. On August 13, 2012, Chief Robshaw increased
the discipline to terminatiorid. at  69. Chief Robshaw indicatéldat he considered Officer
Schmidt’'s past job performance and the emtieord of the hearing in making his decisibef.
Mot., Ex. 15 Specifically, Chief Robshaw found thésecause Officer Schmidt had been
deceitful, testimony he gave in court on policettera would be discredited, meaning that he

could no longer fulfill his dutiesDef. Mot., Ex. 13 Further, Chief Robshaw found that

* According to Officer Schmidt, the car waspioor condition before thalleged time period and
had been in an accident in 2010, which was reported. Am. Camfl19-20. Officer Schmidt
went on vacation in August 2011, and the only probfemeported with the car before leaving
was a problem with the emergency lights.at § 23. He learned that another officer drove the
car to the repair shop while he was on vacatidnat § 25. While at theepair shop, a tie rod
broke out of the steering rack while the casvii@ing removed from a lift, making the vehicle
inoperable.ld. at § 28.



continuing to permit Officer Schmidt to work the department after he was found to have
provided false statements would destroy morale among the other officers.

On September 21, 2012, the PGCHR Cossmoin dismissed Officer Schmidt's
November 29, 2011 charge of discriminati®ee Def. Mot., Ex..BOfficer Schmidt filed
another charge of discrimination on Octobef@12 (after he was teinmated in August 2012)
alleging that he was retaliated against for filing the November 29, 2011 cBarg®ef. Motion,
Ex. 11 He contended that because filed the charge in Nowaber 2011, he was (1) given a
written warning for violation of departmempilicy on January 24, 2012; (2) suspended from
police duty from April 2012 until August 20123) reassigned to the Code and Photo
Enforcement Unit; and (4) terminated on August 13, 20d.2Before the PGCHR Commission
issued an order, Officer Schmidt requestedgat-to-sue letter fronthe Equal Employment
Opportunity Commission EEOC”). Am. Compl. § 79.

Turning back to the November 29, 2011 dearthe EEOC adopted the findings of the
PGCHR Commission with regard tieat charge and sent OfficBchmidt a right-to-sue letter on
May 15, 2013See Def. Mot., Ex. 1(®Plaintiffs filed a Complaint against Defendant on August
22, 2013 in the Circuit Coufbr Prince George’s CountyseeECF No. 1. On September 11,
2013, the EEOC sent Officer Schmidt a right-te-setter for the October 2, 2012 charge of
discrimination.See Pl. Opp., Ex. 10 hus, Plaintiffs amended their Complaint to reflect receipt

of the second right-to-sue lett&eeAm. Compl. T 80.

*The PGCHR Commission determined that there imaufficient evidence that Officer Schmidt
was discriminated against based on his herniayimu retaliated against because of his wife’s
sexual harassment complaiSee Def. Mot., Ex. &he PGCHR Commission noted that Officer
Schmidt’'s hernia was not a protected disabilith. As for the retaliation for Mrs. Schmidt’s
sexual harassment complaint, the PGCHRn@ssion found that there was no connection
between the sexual discrimination complaintl @efendant’s failure to permit leave donation
because Defendant established thaéver permitted leave donationd.
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Plaintiffs’ Amended Complaint claims thBefendant retaliated against Officer Schmidt
in a plethora of ways because he exercisisdprotected rights under the (1) Family Medical
Leave Act (“FMLA"), (2) Title VIl of the Cinl Rights Act of 1964 (“Title VII”), (3) Prince
George’s County Human Relations Ordinancg,ti¢é Maryland Human Rights Act, and (5) the
U.S. Constitutionld.at § 83—1410fficer Schmidt further contends that he was retaliated against
for filing a workers’ compensation claind. at § 148-164. As for Mrs. Schmidt, she asserts
“harm to the marital unit.1d. at § 142—-1470n November 4, 2013, Defendant filed a Notice of
Removal to this Court.

I. STANDARD OF REVIEW

Federal Rule of Civil Procedure 12(b)(6) provides for the dismissal of a complaint if it
fails to state a claim upon which relief can ¢anted. This Rule’s purpose “is to test the
sufficiency of a complaint and not to resolve cotgtasirrounding the factd)e merits of a claim,
or the applicability of defensesPresley v. Cityof Charlottesville 464 F.3d 480, 483 (4th Cir.
2006) (citation and internal quotation marksitbea). When deciding a motion to dismiss
pursuant to Rule 12(b)(6), a court “must accept s atl of the factualleegations contained in
the complaint,” and must “draw all reasonabléiances [from those facts] in favor of the
plaintiff.” E.l. du Pont de Nemours & Co. v. Kolon Indus., l&&7 F.3d 435, 440 (4th Cir.
2011) (citations and interngliotation marks omitted).

If the Court considers matter outsitlee pleadings, as the Court does Hetige Court
must treat a motion to dismiss as one for summalgment. Fed. R. Civ. P. 12.(b). When the
Court treats a motion to dismiss as a motionsfonmary judgment, “[a]ll parties must be given

a reasonable opportunity to pees all the materiathat is pertinento the motion.”Id. It is

® Defendant attached 24 exhibits to its rantito dismiss/motion for summary judgment and
reply. Plaintiffs attached 11 exhibits to their opposition.
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obvious that when the moving party styles nt®tion as a “Motion to Dismiss or, in the
Alternative, Motion for Summary Judgment,” &s here, and the namoving party attaches
exhibits to its opposition, the nomwving party is aware that matels outside the pleadings are
before the court, and the Court can tridsat motion as one for summary judgmesge Laughlin
v. Metropolitan Wash. Airports Authl49 F.2d 253, 260-61 (4th Cir.¥9. Further, a court is
not prohibited from granting a motion for suram judgment beforehe commencement of
discovery.SeeFed. R. Civ. P. 56(a) (stating that thaiudd'shall grant summary judgment if the
movant shows that there is no genuine disputto amny material factiithout distinguishing
pre- or post-discovery). Howernyesummary judgment should nbé granted if the nonmoving
party has not had the opportunity to discovernmiation that is essential to his opposition to the
motion. Anderson v. Liberty Lobby, Ina177 U.S. 242, 250 n.5 (1987). If the nonmoving party
feels that the motion is premature, that padp invoke Federal Rule of Civil Procedure 56(d).
See Celotex Corp. v. Catrett77 U.S. 317, 326 (1986). Under Rule 56(d), a court may deny a
motion for summary judgment the nonmovant shows through an affidavit that, for specified
reasons, he or she cannot not properly present factgntly unavailable to him or her, that are
essential to justify an opposgiti. Here, the nonmovant has nited an affidavit under 56(d).
Summary judgment is proper only when theradsgenuine issue as amy material fact
and the movant is entitled to judgment as a matter of @son v. GATX Tech. Servs. Corp.
507 F.3d 803, 806 (4th Cir. 200®ee alsd~ed. R. Civ. P. 56(a)lhe moving party bears the
burden of demonstrating that igenuine dispute exists withgard to material factsPulliam
Inv. Co. v. Cameo Props310 F.2d 1282, 1286 (4th Cir. 1987). Notably, the moving party can
demonstrate that there is no genusmie of material fact by exphang that “there is an absence

of evidence in support of the nonmoving party’s ca§&elotex 477 U.S. at 325. If the party



seeking summary judgment demonstrates thatetlis no admissible evidence to support the
nonmoving party’s case, the burden shiftstie nonmoving party to identify specific facts
showing that there is a genuine issue for triarraine v. Markel American Ins. G241 F.R.D.
534, 535 (D.Md. 2007). To satisfy this burdéme nonmoving party must produce competent
evidence on each element of his claviskin v. Baxter Healthcare Corpl07 F. Supp. 2d 669,
671 (D. Md. 1999). The evidagary materials presented mugtosv facts from which the fact
finder could reasonably find for éhparty opposing summary judgmeAnderson 477 U.S. at
250-51.
[I. DISCUSSION
a. COUNT I — FMLA Reprisal

In Count |, Plaintiffs allege that the Defemd@etaliated against Officer Schmidt because
Officer Schmidt exercised higghts under the Family Mecil Leave Act (“FMLA”). Am.
Compl. § 17-20. Defendant challenges OfficehrSiclt's right to bring any claim under the
FMLA because he has neither alleged nor proviedence to show that he was an “eligible
employee” under the FMLASee Def. Motat 8. Plaintiffs respond that the FMLA protects
Officer Schmidt even if he was not an “eligible employd®.” Opp.at 20. Further, Plaintiffs
argue that equitable estoppel slibpievent Defendant’s argumeld. at 21-22.

1. Eligible Employee

The FMLA entitles an “eligible employee” tovelve workweeks of unpaid leave during
any twelve-month period becauska serious health conditionahprevents the employee from
performing his or her job. 29 UG. § 2612(a)(1)(D). An “eligiblemployee” is one who worked
at least one year with the employer, workehinimum of 1,250 hours dag the twelve months

prior to the first day requested for leavadavhose employer employs more than 50 employees



at the worksite or within 75 miles of theorksite. 29 U.S.C. § 2611(2)(A) & (2)(B)(if)An
employer is prohibited from discriminating against an employee for engaging or attempting to
engage in an agity protected by the FMLA. 29 U.S.®.2615(a); 29 C.F.R. § 825.220(c) (“The
Act’'s prohibition against interference prohibits employer from discminating or retaliating
against an employee or prospective employeehfing exercised or attempted to exercise
FMLA rights.”).

Defendant avers that Plaintiffs’ Amendedr@aaint does not state the number of hours
Officer Schmidt worked in the relevant yed&ef. Mot. at 8. Further, Defendant urges, the
Complaint does not explain winetr Defendant employed the reqgtesnumber of employees for
Officer Schmidt to be an “eligible employedd. In opposition, Officer Schmidt does not
contend that he, in fact, is an eligible emgey Although he attached eleven exhibits to his
opposition motion, including his own affidavit, thember of hours Officer Schmidt worked in
the year he was injured and tmember of employees who workéat Defendant are absent from
those exhibits. The opposition and exhibits presgby Officer Schmidt also lack any indication
that the hours Officer Schmidt worked weresidé his own knowledge or that the number of
employees was a fact unavailaliéehim when he filed the oppositioBeeFed. Rule Civ. P.
56(d) (“If a nonmovant shows byffalavit or declaration that, fospecified reasons, it cannot
present facts essential to jugtifs opposition, the court may: (@gfer considering the motion or
deny it; (2) allow time to obtain affidavits or de@tons or to take discovery; or (3) issue any
other appropriate order.”). hlis, the only allegation before the Court on this matter is
Defendant’s claim that it has fewer thanyfitmployees, making Officer Schmidt ineligibef.

Mot. at 8.

’ By virtue of being a publi@agency, the Town of Chewris an employer under the
FMLA. 29 U.S.C. § 2611(4)(A)(iii).
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Regardless of his eligibilt Officer Schmidt maintains that his actions are protected
under the FMLA because he “reasonabl[y] believed he was covered by the FEBRaAPI. Opp.
at 20. Officer Schmidt asserts that the FMLAtpcts those who reasonably believe they are
covered because, under 29 CFR2%.220, an employer is prohibitbtdm retaliating against an
employee who exercises attemptdo exercise FMLA rightdd.

To establish grima faciecase of retaliation underdlFMLA, an employee must show
that he engaged in a protected activity, thaehiployer took an adverse action against him, and
that there is a causal contien between the protectedtatty and the adverse actioMashenko
v. Harrah’s NC Casino Co, LLCI46 F.3d 541, 550-51 (4th C2006). An employee attempting
to engage in a non-existent right cannot establish the first elemeptriofiafaciecase because
he or she has not engaged in atgcted activity under the FMLASee Morehardt v. Spirit
Airlines, Inc, 174 F. Supp. 2d 1272, 1279-80 (M.D. Fla. 20@ihgding that an employee who
was noteligible for FMLA leave could not estaltis retaliation claim because the employee did
not engage in a protectadtivity); Wemmitt-Park v. Beech Mountain CJul#0 F. Supp. 2d 571,
581 (W.D. N.C. 2001jgranting summary judgment to amployer on a FMLA retaliation claim
because the “Plaintiff never engaged in a ‘proteeigtd/ity’ under the FMLA, that is, she was
not eligible for FMLA leave”). hdeed, Courts have specifically found that the FMLA does not
protect those who are retaliated against fomgiteng to exercise FMLA rights that they do not
possessSee Anusie-Howard v. Board of Educ. Of Balt. Cr#912 WL 1964097, 12-cv-0199,
*2-3 (D. Md. May 30, 2012) (finding employee failtml state a claim for retaliation under the
FMLA because she did not identify facts tehe worked more than 20 hours per wedkyjker
v. EImore Cnty. Bd. of Edyc379 F.3d 1249, 1253 (11th Cir. 2004) (“The FMLA makes it

unlawful for an employer to interfere with the attempt ‘to exercise any pigivided under this
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subchaptef and the right to leave is provided only etigible employees. . . we hold that the
statute does not protect an attempt to exeraisgyht that is not provided by FMLA . . .")
(internal citations omitted) (emphasis in original).

Plaintiffs have neither alleged nor brought evide before the Court to show that Officer
Schmidt was an eligible englee under the FMLA. Without &lence of Officer Schmidt's
FMLA eligibility, Plaintiffs cannot satisfy the first element ofpama facieFMLA retaliation
claim.

2. Equitable Estoppel

Plaintiffs argue that even if Officer Schdh was not actually an “eligible employee,”
Defendants should be equitgdstoppel from denying Otfer Schmidt's eligibility.Pl. Opp.at
21-22. Equitable estoppel is applicable when “one party has made a misleading representation to
another party and the other hagsonably relied to his detrent on that representatiorBakery
& Confectionery Union and Indus. InterRension Fund v. Ralph’'s Grocery Cd.18 F. 3d
1018, 1027 (4th Cir. 1997) (citation and intergalotation marks omitted). Importantly, “the
party claiming estoppel must have relied onatlversary’s conduct in such a manner as to
change his position for the worsHeckler v. Comm. Health Servs. Of Crawford Cnty.,, K67
U.S. 51, 59 (1984). The Fourth Circuit has not aeplied equitable estoplp@ the context of
FMLA eligibility, but several other circuits andt least one district court within the Fourth
Circuit have done s&@eeDobrowski v. Jay Dee Contractors71 F.3d 551, 555 (6th Cir. 2009);
Baker v. Hunter Douglas, Inc270 Fed. Appx. 159, 164 (3rd Cir. 2008)tinard v. ITC
Deltacom Communications, In&t47 F.3d 352, 359 (5th Cir. 200®psakow v. New Rochelle
Radiology Assocs., P.Q274 F.3d 706, 725-26 (2nd Cir. 200B)ankenship v. Buchanan Gen.

Hosp, 999 F. Supp. 832, 838 (W.D. Va. 1998).
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In Kosakow an employee was unaware that she needed to have accumulated 1,250 hours
of work to be eligible for FMLA leave becsel the employer had failed to post appropriate
notices.See274 F.3d at 725. The employeatsd that had she knovaf the hour requirement,
she would have ensured that she thetrequirement before taking leal@. The employee also
explained that the reason forrheave, an operation, was rast emergency—it was long planned
and could have been rescheduledat 727. Under these factset®econd Circuit found that the
employee had created a genuine issue of mafagals to whether equitable estoppel applied.
See id. compare Minard447 F.3d at 359 (finding genuine issafefact existed as to equitable
estoppel because employee argued that she wavd taken medical alternatives aside from
surgery if she knew she was not FMLA eligiblejth Baker 270 Fed. Appx. at 164 (finding
plaintiff could not show detrimental reliancech&se she was unable to perform the essential
functions of her job and theretorshe could not show that sheuld have returned to work
absent her employer’s statementm)d Dobrowski 571 F.3d at 558 (finding plaintiff had not
created a genuine issue of matkfact as to whether he retl on employer’s misrepresentation
of FMLA eligibility because m@intiff failed to identify any emence that he would have
rescheduled his surgery had he kndve was not FMLA eligible).

In this case, Plaintiffs offer a lettedated November 3, 2011, from Defendant’s
administrator, as evidence of Defendant'ssnepresentation that fofer Schmidt was an
“eligible employee” undethe FMLA. The letter states, in reknt part, “. . . | am granting you
another 30 days of designated FMLA leave (Novemb8r-1December 1) as Administrative
Leave without pay."See PIl. Opp., Ex..8fficer Schmidt then wrote a letter to Defendant’s
administrator on November 9, 2011, stating]éf your correspondence of October 13, 2011

Administrative Leave without pay was grantattii November 11. Taking into consideration the
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Certification of Disability provided by my pisician and with the expiration of the afore
mentioned [sic] leave approaching, on advicecofinsel, | am notifying you of my right to
invoke the FMLA . . . as of today.'See Def. Mot., Ex. 23n the light most favorable to the
nonmoving party, this letter provides some evaenf reliance on Defendant’s representation
that Office Schmidt was given FMLA leave.

Where Plaintiffs’ evidence of equitable estepjs completely lacking, however, is in
showing any detriment due to his reliance orieddant’s indication that Officer Schmidt was
eligible for FMLA leave. Indeed, the evidencegented indicates that Officer Schmidt could not
have returned to work regardlesswhether he knew that he wast eligible for FMLA leave. In
his affidavit, Officer Schmidt stas, “[a]s a result of the [Septber 29, 2011] hera injury and
necessary medical treatment, | was unable tkvirom September 30 to about November 28,
2011.” See PI. Opp., Ex..Thus, unlike the employees Kosakow 274 F.3d at 725-727, and
Minard, 447 F.3d 352, where surgery woulave been delayed otexhative medical treatment
would have been pursued, Officer Schmidt wasblenéo work. This case is more in line with
Baker, 270 Fed. Appx. 159, andobrowskj 571 F.3d 551, where the employees could not work
or did not provide evidence that sarg would have been rescheduled.

When questioned on this issue at oral argunfliaintiffs’ counsel idicated that he did
not know whether Officer Schmidt would havdur@ed to work early if he thought he was
ineligible for FMLA leave. Whether Officer Schmibuld have tried to reta to work is within
his knowledge and was not presentedhi@ record before the CouBee generallfFed. R. Civ.

P. 56(d) (explaining Court may allow time tbtain additional information when facts are
unavailable to the nonmovantXnowing that he was making an estoppel argument, Officer

Schmidt stated that he was unablevark during the relevant time perio8ee Pl. Opp., Ex..1
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As Plaintiffs offered no evidence of detrimentaliance, the estoppel doicie does not apply in
this case.

Defendant’s Motion to Dismiss, or in the aftative, Summary Judgment as to Count | is
GRANTED.

b. COUNT Il — EEO Reprisal

In Count II, Plaintiffs corgnd that Defendant retaliatexbainst Officer Schmidt for
exercising his rights under Title VII and oths&ate law discrimination statutes. Am. Compl.
21-24. Defendant attacks this claim sfieally as it relates to Title VIf. Defendant contends
that the claim should be dismissed asratates to the November 29, 2011 charge of
discrimination because it was untimeBef. Mot.at 13—17. Defendant also asserts that the Title
VII claim should be dismissed for lack of causatichat 9-10.

1. Title VIl — Timeliness

Defendant argues that Plaintiffs’ Title VIl claim, as it relates to Officer Schmidt's
November 29, 2011 charge of discrimination, was untinf&de Def. Motat 13-16.Under Title
VII, it is unlawful for an employer to “. . . disctge any individual, or otherwise to discriminate

against any individual with respect to his cangation, terms, conditions, or privileges of

®plaintiffs point out tht Defendant’s arguments againsaiRiiff's “EEO Reprisal” claim only
relate to Title VII and not Plaintiffs’ allegatioisat Defendant’s discrimation also violated the
Prince George’s County Human Relations @atlice and the Maryland Human Rights Act
discrimination laws.See PIl. Oppat 16-18. Defendant addresses thoint in its reply, not
simply contending that its arguments againstdiiage law discriminatiostatutes and Title VII
would be the same, but arguing that theestatvs do not apply to Officer Schmidee Def.
Replyat7.

The Court declines to address whether Plaintiffs’ EEO Reprisal count should be dismissed
with regard to state law claims because it wadaier the first time in Defendant’s reply brief.
See Mike’s Train House, Inc. v. Broadway Ltd. Imports, LI@3 F.Supp. 2d 527, 535 (D.Md.
2010) (“Ordinarily, arguments raised for the fitisne in a reply brief or memorandum will not
be considered.”)
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employment, because of such individual’s racelor, religion, sex, or national origin.” 42
U.S.C. 8 2000e-2(a)(1). It is also unlawful fam employer to “discriminate against any of his
employees . . . because he has opposed angiceratade an unlawful employment practice by
[subchapter VI], or because he has made agehaestified, assisted, or participated in any
manner in an investigation, proceeding, oarivey under [subchapter VI].” 42 U.S.C. § 2000e-
3(a). If an employee alleges that discriminatior retaliation has occurred, the employee is
required to exhaust the administratiprocess before filing a lawsuithacko v. Patuxent Inst.
429 F. 3d 505, 509-10 (4th Cir. 200B} the first step in accoriphing this task, the employee
must file a “charge of discrimination” with theppropriate state or local agency or the United
States Equal Opportunigommission (“EEOC”)See Weathersbee v. Balt. City Fire DepT0
F.Supp. 2d 418, 426 (D. Md. 2013j.the local agency dismisséise claim or claims, and the
EEOC agrees, the EEOC will issue a “Dismissal ldntice of Rights” letter, called a “right-to-
sue” letter.ld. After receiving the right-to-suketter, an employee has ntgedays to file suit in
federal or state courd. at 426—27. The ninety-day-requirent is strictly enforcedd. at 427

Rule 6 of the Federal Rules of Civild@edure governs the computation of time for
federal statutes that do not otherwise spegifpethod of computing time, which includes Title
VII. SeeFed. R. Civ. P. 6(a). Relevant to this matte presumption exists that a plaintiff
receives a right-to-sue letter three days after it was issued or rSadgedd. R. Civ. Pro. 6(d);
see also Baldwin Ctny. Welcome Cent. v. Bro#6 U.S. 147, 148 n.1 (1984). However, the
three-day-presumption can bebutted “[i]f a claimant preses sworn testimony or other
admissible evidence from which it could reasonddgyinferred either that the notice was mailed

later than its typewritten date or that it took lenghan three days toaeh h[im] by mail . . .”
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Weathersbee70 F.Supp. 2d at 427-2§oting Sherlock v. Montefiore Med. Ci84 F.3d 522,
526 (2d Cir. 1996) (internguotation marks omitted).

Plaintiffs base their Title VII claims omwo charges of discrimination that Officer
Schmidt filed with the Princ&eorge’s County Human Relatis Commission (the “PGCHR
Commission”). The first charge of discrimination was filed on November 29, 2011 (the
“November 29, 2011 charge”), andetlsecond charge of discrimaition was filed October 2,
2012 (the “October 2, 2012 charge9ee Def. Mot., Exs. 3 & 1The PGCHR Commission
dismissed the November 29, 2011 charge amdiradtratively closed the October 2, 2012
charge See Def. Mot, Exs. 8 &. The EEOC issued Officer Schrnaright-to-sue letter related
to the November 29, 2011 charge on May 15, 28&&. Def. Mot., Ex. 1@nder Fed. R. Civ. P.
6, Officer Schmidt is presumed to hawxeived the letter on May 18, 2013. Officer Schmidt
would have had ninety days from May 13)13 to file suit:Friday, August 16, 2013See
Weathersbeed70 F.Supp. 2d 418, 426-27. Plaintiffs filed tlassuit in the Circuit Court for
Prince George’s County on August 22, 2013, ninétg-rdays after presumably receiving the
right-to-sue letterSeeECF No. 2.

In an effort to rebut the presumption, Rlifs have submitted sworn statements from
Officer Schmidt and his wife each stating thagythreceived the right-to-sue letter on May 24,
2013, exactly ninety days beforeafitiffs filed their lawsuitPl. Opp.at 18 PIl. Opp, Exs. 1-2
Both affidavits state: “A right to sue letter svassued by the US EEOC with regard to the
November 29, 2011 charge. | received it on May 24, 20B8."Opp., Exs. 1-2Defendant
contends that only a postmadate on the right-to-sue lettarould be sufficient to rebut the
presumption that the Schmidts received it on May 18, 2@E& Def. Motat 16. This is

incorrect. While a later postmark date would bffigent to alter the mailing date, as discussed
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above, a party can alsebut the presumption by presentingdewce that it took longer than
three days to reach the parWeathersbe®70 F.Supp. 2d at 427-2&uoting Sherlock v.
Montefiore Med. Ctr. 84 F.3d 522, 526 (2d Cir. 1996nt@rnal quotation marks omitted).
Defendant further argues that the Schmidts casinagply rely on their allegations regarding the
date they received the right-to-sue letteee Def. Motat 16. While this is true, Plaintiffs are
relying on more than allegations a party’s brief; they relyon statements made on personal
knowledge and under the penalties of perjury.

In Hilton v. Bedford Paving, LLC769 F.Supp. 2d 92, 99 (W.D.N.Y. 2010), plaintiffs’
sworn affidavits indicating that éy never received a right-to-sledter were sufficient, absent
any contrary evidence, to rebut the three-day-presumg@iorBrown v. Mayor & City Council
of Baltimore 2010 WL 481322, Civ. No. 08-2549 *3 (D.Md.l=é, 2010) (findinghat plaintiff
had failed to establish timeliness of claim wHen chose not to file an affidavit after Court
advised him to file sworn affidavit as the date he received the right-to-sue lett8inilar to
Hilton, here, the Schmidts’ sworn affidavits state thal received the right-to-sue letter on May
24, 2013. Defendant has provided no contrary evidence that waakd the Court wary of the
Schmidts’ statements. Thus, the Schmidts habeitted the three-day-presumption and timely
filed this lawsuit as it relageto the November 29, 2011 charge.

2. Title VII - Causation

Defendant argues that the recamdthis case is void ofvidence of a causal connection

between any Title VII protected activity that Officer Schmidt may have engaged in and any

adverse action that may have been taken by DefenbDahtMot.at 10. To establish arima

° The lawsuit was also timely filed as it reld to the October 2, 2012 charge. The EEOC sent
the right-to-sue letter on September 11, 208&e PIl. Opp., Ex. 1(Plaintiffs’ amended their
Complaint in October 2013 to reflect receipt of the leeeAm. Compl. T 80.

18



facie case of retaliation under Title VII, an ermapke must show he engaged in a protected
activity, that his employer took aadverse action against him, and that there is a causal
connection between the protectectivity and the adverse actioBee Price v. Thompso880

F.3d 209, 212 (4th Cir. 2004)But-for” causation igequired ina Title VIl retaliation claimSee
Univ. of Tex. Southweste Med. Cntr. v. Nassarl33 S.Ct. 2517, 2534 (2013) (“The text,
structure, and history of Title VII demonstrakat a plaintiff making a&etaliation claim under 8
2000e-3(a) must establish thas lnr her protected activity was but-for cause of the alleged
adverse action by the employer.”). But-for causatrequires proof that the unlawful retaliation
would not have occurred in the absencetlsd alleged wrongful action or actions of the
employer.”ld. at 2523.

Officer Schmidt's alleged protected activéti@and Defendant's adise actions are set
forth in Officer Schmidt’'s charges of discriminatibiThe November 29, 2011 charge states that
Officer Schmidt believes he was discriminated agabecause he suffered a work-related injury,
and he was retaliated against hesahe participated in his wife’s sexual harassment complaints
against Chief Robshavgee Def. Mot., Ex. 3he November 29, 2011 charge does not propose
any discriminatory action that was taken aghiOfficer Schmidt because of his work-related

injury. Id. The November 29, 2011 charge does addreswidiinatory action as it relates to

19 The Court is aware that Plaintiffs’ Amended Complaint alleges forms of adverse actions
leading up to the suspension and ultimate teation not included in Officer Schmidt's charges
of discrimination.SeeAm. Compl. § 113. Defendant contendattthese actions cannot serve as
the basis for Plaintiffs’ claims, and Plaintiffeaild be limited to the retaliations allegations in
the November 29, 2011 and October 2, 2012 charges. The Court a§ese€vans v.
Technologies Applications & Services C80 F.3d 954, 963 (4th Cir. 1996) (“Only those
discrimination claims stated in the initial cbar those reasonably related to the original
complaint, and those developed by reasonablestigation of the original complaint may be
maintained in a subsequent Title VII lawsuit.”). However, Plaintiffs are still permitted to include
discriminatory actions reasonably related te tbriginal charges as part of their claifd.
Further, prior discriminatoryacts may be relevant backgrounddewce of the discriminatory
acts actually at issugvoodard v. Lehmary17 F.2d 909, 915 (4th Cir. 1983).
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Officer Schmidt’s wife’s sexual harassment complailitsSpecifically, the November 29, 2011

charge explains:

[s]ince the Respondent’s knowledge of her complaints | have been subjected to
the following retaliation: [ijn Octoke 2011, my co-worke approached the
Lieutenant and the Chief of Police to donate leave to me; however, the cited
Lieutenant and Chief of Police refusedaiow him to donate leave because of
my participation in my wife’s sexual harassment complaints against my boss, the
Chief of Police. During this incident ehLieutenant states “it's not going to
happen,” and “[h]Jow does heeferring to me) expect to come back to work after
all the shit his wife has been doing?” Asresult of their intentional retaliatory
action towards me | was on leave fr@aptember 2011-November 2011, without
pay, which is a financial means to suppuostself and my family. | believe | have
been subjected to the aforementibneetaliatory action because of my
participation in my wife’s sexual harassmheomplaints against the cited Chief of
Police, which is retaliatory and unfair.

Id. In the October 2, 2012 charge, @#r Schmidt states that Helieves he was retaliated

against because he filedetiNovember 29, 2011 charggee Def. Mot., Ex. 1B5pecifically,

Officer Schmidt states:

[s]ince filing the initial discrimination cont@int[,] | have been subjected to the
following retaliatory actions by the Rgondent: On January 24, 2012, | was given

a written warning for an alleged violati of Department’s policy; from April
2012 through August 2012, | was suspended from policy duty and reassigned to
the Department’'s Code Enforcement Unit and Photo Enforcement Unit; and on
August 13, 2012, the Respondent terminated my employment. | believe | was
subjected to the aforememried retaliatory action becsai | filed a Charge of
Discrimination against the Respondent.

Defendant does not contend that these clsafgi¢ to set forth protected activities and

adverse actionS. Defendant’s challenge is to causati To show a connection between these

Y During the August 4, 2014 hearing, the Courtedisvhether Officer Schmidt's charges of
discrimination relate to any giected activityunder Title VII. However, Defendant has not
moved to dismiss on these grounds and the pdrées not otherwise briefed this issue. Thus,
for the purpose of this motion, the Court will as&y without deciding, that Officer Schmidt’s
charges do contain allegatioot protected activity that wdd be covered under Title ViGBee
generally Netscape Comm. Corp. v. ValueClick,, Iii04 F.Supp. 2d 544, 565 n.39 (E.D. Va.
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protected activities anddaerse actions, Plaintiffs attachedosw statements, pursuant to Fed. R.
Civ. P. 56(c)(4), to their opposition motion. Thesern statements constitute evidence that the
Court may consider on summary judgmegefFed. R. Civ. P. 56(c)(1)(A) (an issue of fact must
be supported by “citing to particular parts of mle in the record, inading . . . affidavits or
declarations”). In these sworragtments, at least five polic#fioers, including Officer Schmidt,
who were formerly or are currently employedthg Defendant, state that Chief Robshaw often
threatened to fire any officer who ever maderdernal or external complaint against him or the
police departmenSee Pl. Opp., Exs 1, 3-Bccording to these officer Chief Robshaw further
explained that he appointed ttre&al board members and would keasure that any officer who
challenged him never worked in law enforcement addirMoreover, a short time after Officer
Schmidt filed his November 29, 2011 charge, offeeer heard Chief Robshaw say “find some
way to get rid of that mother fuckeiSee PIl. Opp., Ex. & hese statements are direct evidence to
support grima faciecase of causation.

To challenge the causation element of mi#g' Title VII claim, Defendant has
introduced a sworn statement from Chief Robshahich contradicts Plaiiffs’ declarations,
providing that Officer Schmidt was terminated the result of an internal investigation into
Officer Schmidt’'s conductSee Def. Mot., Ex. 19Presented with this conflicting evidence,
however, a reasonable fact finder could find that Officer Schmidt’s filing of a Title VII charge
and participation in his wife’s sexual haragsclaim were but-for causes of Defendant’s
adverse actions.e® Anderson477 U.S. at 251 the judge must ask miself not whether he

thinks the evidence unmistakably favors one sidé¢he other but whether a fair-minded jury

2010) (listing cases finding that court cangodnt summary judgment on a claim not raised by
litigants). The parties may wish to revisit this issue in the future.
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could return a verdict for the plaintiff onehevidence presented”). Defendant’s Motion to
Dismiss or for Summary Judgment as to Count Il is DENIED.

c. COUNT Il & V — Wrongful Discharge & Workers’ Compensation
Retaliation

Plaintiffs contend that Defelant wrongfully discharged @fer Schmidt for exercising
his rights under Maryland’s Workers CompensatAct, the Maryland Human Rights Act, Title
VI, and the Prince George’s County Human Relations Ordin¥néen. Compl. | 128.
Defendant asserts that Officer Schmidt’s wronglistharge can only potentially be based on the
Workers’ Compensation Act because thkeeotstatutes provide their own reme@ef. Mot. at
10-12 Defendant also contends thhé wrongful discharge claishould otherwise be dismissed
for lack of causatiorDef. Mot.at 13.

1. Statutes behind Paintiffs’ claim

Defendant asserts that, other than the WarkCompensation Act, wrongful discharge
cannot be based on federal and state anti-tiswation laws, which each set forth their own
remedial scheme for violam of the particular lawSee Def. Motat 10-12. The Court agrees.
Under Glynn v. EDO Corp 536 F. Supp. 2d 595, 615 (D. Md. 2008), in Maryland, wrongful

discharge only serves as the remedy for violatminstate laws that do not establish their own

12 plaintiffs also allege tha®fficer Schmidt was retaliatl against because his wife
exercised her First Amendment rights, and arceffcannot be retaliated against for exercising
constitutional rights under the Marylahdw Enforcement Officers’ Bill of RightsSee PI. Opp.
at 24. The Court will not entertain this contentasOfficer Schmidt admits that it was his wife
(who is not a police officer), and not Officertaidt, who was exercising her First Amendment
rights. SeeMd. Code, Public Safety Article § 3-103((fA law enforcement officer may not be
discharged, disciplined, demoteal, denied promotion, transfeoy reassignment, or otherwise
discriminated against in regard to the law eocéonent officer's employment or be threatened
with that treatment because the law enforeetrofficer: (1) has exercised or demanded the
rights granted by this subtitle; or (2) has lawfully exercised constitutional rights.”).
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remedy. In their wrongful discharge count, Pldistcite the Maryland Honan Rights Act, Title
VII, the Prince George’s County Human Relati@gslinance, and the Workers’ Compensation
Act. Of these statutes, only the Workers’ C@mgation Act does not provide an aggrieved party
with a private cause of actiokee42 U.S.C. § 2000e-5(f) (provigg for civil action when
provision of Title VII is allegedly violatggd Md. Code, State Gov't Article 8 20-1202(b)
(providing citizen with cause of action for violation of Prince George’s County Code).

As Defendant appears tmmcede, wrongful discharge the proper claim when an
employee is retaliated against for filing a workers’ compensation ckyers v. ARA Health
Servs., InG.918 F. Supp. 143, 149 (1995) (“Maryland rgizes a private cause of action for
wrongful discharge for filing a workers’ ogpensation claim”). Although the workers’
compensation statute prohibits such ratan, it does not provide its own reme@eeMd.
Code, Labor & Empl. Article 8 9-1105. Thus, theurt limits Plaintifs’ wrongful discharge
count to violation of the Matgnd Workers’ Compensation Att.

2. Causation

With regard to the wrongful dischargeunt, citing Chief Robsheés sworn statement,
Defendant asserts that it is entitled to summary judgment on the issue of causation because “the
motivation for discharge was completely unrelatedany proceedings or claims related to
Maryland workers’ compensation laws3ee Def. Mot.at 13 The Maryland Workers’
Compensation Act prohibits an employer fralischarging an employee solely because the
covered employee filed a chaifor workers’ compensatiorSeeMd. Code, Labor & Empl.

Article 8 9-1105. To prevail on a wrongful dischargjaim premised on a violation of § 9-1105,

13 Officer Schmidt also filed a separate coumt“ivorkers’ Compensation Retaliation” in Count
V. The Court will merge counts Ill and V as thgether state a ¢ta for wrongful discharge
based on Maryland’s workersbmpensation statute.
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plaintiffs must prove that the employersele reason for the discharge was the filing of the
workers’ compensation clainfzord v. Rigidply Rafters, Inc999 F. Supp. 647, 650 (D. Md.
1998). Notably, however, the employee carll girevail on causabn if the employer’s
termination is wrongful for two reasons—for examph violation of Title VII and the Workers’
Compensation Actld. at 650-51.

In this case, in one corner, there is Deferidantending: “the motivation for discharge
was completely unrelated to any proceedimysclaims related to Maryland’s Workers’
Compensation laws. . . The motivation for teration was articulatk and supported by Chief
Robshaw in August 20123eeid. In the other corner, Plaintiffisrovide evidence that Officer
Schmidt was terminated because iedfa workers’ compensation clairSee Pl. Opp., Ex. 4
(“In early October 2011, | heard that the ChoéfPolice was going to fire Officer Schmidt for
making a workers’ compensation claim.Bl. Opp, Ex. 5*On or about October 5, 2011, the
Chief of Police advised me thaifficer Schmidt was going tbe fired for making a workers’
compensation claim.”). This presents a classitenal dispute of facover whether Defendant
ultimately terminated Officer Schmidt becausefited a workers’ compensation claim. When
material facts are in dispute,msmary judgment is not appropriateeeFed. R. Civ. P. 56(a).
Defendant’s Motion to Dismiss or for Summarydgment as to Count Il is GRANTED in part
and DENIED in part.

d. Count IV — Harm to the Marital Unit

Defendants do not challenge Plaintiffs’ “harto the marital unit” count other than
contending that any harm to the marital undud be the result of the wrongful discharge and
should be dismissed if the wrongful dischamnt is dismissed. Because the Court is not

dismissing the wrongful discharge count, it will adecline to dismiss the harm to the marital
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unit count* Defendant’'s Motion to Dismiss or for Summary Judgment as to Count IV is
DENIED.
e. Punitive Damages
Punitive damages are not availabl€élitle VII actions against governmenteed42 U.S.C. §
1981a(b); 29 U.S.C. § 2617(a). Punitive damages also not available against governments
under Maryland’s LodaGovernment Tort Claims ActSee Md. Code, Courts & Judicial
Proceedings 8 5-303(c)(1). As plaintiffs’ clairfal under Title VII and state law, Defendant
asserts that any claims for pundidamages should be dismis§aded on the above authorities.
Def. Mot.at 18. Plaintiffs failed to respond to this argument in their opposition. The motion to
dismiss Plaintiffs’ claim for punitive damages is GRANTED.
IV.  CONCLUSION
In sum, for the reasons stated abovefeDédant’s Motion to Dismiss or, in the
Alternative, Summary Judgment is GRTED IN PART and DENIED IN PART.
Defendant’s motion is GRANTED a&s Count | — FMLA Reprisal.
Defendant’s motion is DENIED de Count Il — EEO Reprisal.
Defendant’s motion is GRANTED in part amENIED in part ago Counts lll & V —

Wrongful Discharge and Worker€ompensation Retaliation. dntiffs’ Wrongful Discharge

1 “Harm to the marital unit” is a tort not yeeen in Maryland. Howevelgoking at Plaintiffs’
Amended Complaint, they allege that theritad unit was harmed by the “financial and
emotional strain to Officer Schmidt which hasdered him unable to participate in marital and
family life and to provide the financial and etiomal support he woulttave provided but for
Defendant’s wrongful conduct.” Am. Comp. 192-49. Under these allegations, the claim is
best characterized as “loss of consortiuBee Gillespie-Linton v. Mile§8 Md. App. 484, 488—
89, 473 A.2d 947, 949 (Md. Ct. Spec. App. 1984). (“loda Maryland, doss of consortium
action is . . . founded on . . . a recognition of ‘a rightecover for an injury to the marital entity
...."") (internal citation omitted).
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claim is based now only on violation of the Werk Compensation Act and Count Il is merged
with Count V.
Defendant’s motion is DENIED as to Count IV — Harm to the Marital Unit.

Defendant’s motion is GRANTERBSs to punitive damages.

Dated: September 23, 2014 s/
GEORGE J. HAZEL
UNITED STATES DISTRICT JUDGE
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