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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

DUE FORNI LLC,

PLAINTIFF,
*
2 . Case No.: PWG-13-3861
EURO RESTAURANT
SOLUTIONS, INC., et al., *
DEFENDANTS. *
* * * * * * * * * * * * *

MEMORANDUM OPINION AND ORDER

Plaintiff Due Forni LLC, a Las Vegas za@a restaurant, purchased pizza ovens from
Defendants Euro Restaurant Solutions, Indb/adMarra Forni (“ERS”), and Francesco Marra.
After encountering various problems with the mseand then learning that they were not
manufactured by the company that Defendangsesented to be the mafacturer, Plaintiff
brought this lawsuit against Defeartts for fraud in the inducemerdraud, breach of contract,
and conversion. Defendants moved to dismiss, and Plaintiff fled an Amended Complaint,
followed by a Motion for Default Judgment wh&efendants neither answered the Amended

Complaint nor renewed their Motion to Dismis®ecause it is evident that Defendants intended

! Currently pending are Defendantdotion to Dismiss for Lack of Jurisdiction for Failure to
Meet Amount in Controversy Requirementasupporting memorandum, ECF Nos. 6 & 6-1, and
Plaintiffs Motion for Default Judgment, ECF No. 12, to whi®efendants have filed an
Opposition and supporting memorandum, ECF NosariB14. Plaintiff has not filed a response
to Defendants’ Motion or Oendants’ Opposition, and the time for doing so has pasSee.
Loc. R. 105.2(a). A hearing is not necessa®geloc. R. 105.6. For theeasons stated in this
Memorandum Opinion and Order, Defendaisition IS GRANTED IN PART AND DENIED

IN PART, and Plaintiff's Motion IS DENIED.The Memorandum Opinion and Order disposes
of ECF Nos. 6 & 12.
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their Motion to Dismiss to apply to Plaintiéf Amended Complaint, | will deny Plaintiff's
Motion for Default Judgment. Plaintiff cannoteet the jurisdictional amount on its breach of
contract claim, and Plaintiffails to state a claim for conkson. Therefore, | will grant
Defendants’ Motion to Dismiss a® those claims. With regarb Plaintiff's fraud claims,
Plaintiff has alleged damages sufficiently $arvive Defendants’ Motion, and | will deny

Defendants’ Motion as to the fraud claims.
l. BACKGROUND

The parties’ business relationship begarOetober 2010, when Plaintiff contracted to
purchase from Defendants two “true Neapwlitpizza” ovens, “manattured by an Italian
company called Cirigliano Fornf.” Am. Compl. {9 12, 21, 32, EQ¥o. 10. Plaintiff designed
its kitchen and menu and drew “its name, identity, and concept” from these two Cirigliano
ovens® Id. 1 1-3. When the ovens arrived, with smaller oven rotators and larger external
dimensions than promised, Plaintiff readg®ed its kitchen to accommodate the oveds Y 27—

28. Plaintiff used the ovens for months, while combatting electrical problems and an inability to
reach the high temperature necessary to madapdblitan pizza correctly, despite Defendants’
representations regang the ovens’ performance capabilitiekl. §{ 32-35. Plaintiff reported

the problems to Defendants, who did not remedy the idsuks. 1 38—-39. Nonetheless,

2 For purposes of considering Defendants’ Motitiis Court accepts thfacts that Plaintiff
alleged in its Complaint and Amended Complaint as t&ee Aziz v. Alcolaé58 F.3d 388, 390
(4th Cir. 2011).

3 “Due Forni[]’ means ‘two ovens' in Italian.” Am. Compl. { 6.

* Ultimately, in December 2013, more than thrgsmars after its original purchase, Plaintiff
“replace[d] the oven stones [in its first two oveasyl retrofit[ted] the ovenso that they actually
could cook at 900 degrees.” Am. Compl. § 37.
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Plaintiff ordered two additional Cirigliano eus from Defendants in December 2012, placing a

deposit of $25,900, or 50% of the purchase pride{ 50-51.

In March 2013, Plaintiff's Chief Executive ffizer, Alex Taylor, and Executive Chef
Partner, Carlos Buscaglia, attended the Z9thual International Pizz&xpo and learned that
the ovens they purchased were manufactured bylMdterni, not Cirigliano Forni, and “falsely
represented to be Cirigliano ovens.” Am.ngu. 1 53-54. After Plaintiff “attempt[ed] to
resolve their concerns with DEFENDANT NRRA” without success, “on April 13, 2013,
PLAINTIFF canceled the order for the two newens and demanded the return of its $25,900
deposit,” which Defendants refusett. [ 56-57. Thereafter, Plaintiff filed this action for the
return of the money it paid Defendants, as well as “all available compensatory and punitive

damages.” Compl. 11 4-5, ECF No. 1.
. PENDING MOTIONS

On February 18, 2014, Defendants moved smiis, arguing primarily that the amount
in controversy does not exceed $75,000 and ther#fm€ourt lacks subject matter jurisdiction.
Defs.” Mot. | 1;seeDefs.” Mem. 1. Plaintiff had tweéwfour days, or until March 14, 2014, to
amend its Complaint as a matter of g®im response to Defendants’ motiddeeFed. R. Civ.
P. 15(a)(1)(B) (twenty-one days after servicenaftion to dismiss); Fed. R. Civ. P. 5(b)(2)(E) &
6(d) (three additional days after service by electronic means). Plaintiff filed a timely Amended

Complaint on March 12, 20%4to which Defendants did notspond. Plaintiff has moved for a

® Plaintiff originally filed its Amended Quplaint on March 11, 2014, twenty-one days after
service. ECF No. 8. On March 12, 2014, the dongeclerk disabled thénk because Plaintiff
neglected to include the redlined versioatthoc. R. 103.6(c) requires. ECF No. But see
Fed. R. Civ. P. 5(d)(4) (“The clerkust not refuse to file a papsolely because it is not in the
form prescribed by these rules or by a local areractice.”). The sae day, Plaintiff refiled
the Amended Complaint along with a redlined version. ECF Nos. 10 & 10-1.
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default judgment on that basisPl.’s Mot. 2—-3. Defendantargue that Plaintiffs Amended
Complaint did not moot their original Motion ©@ismiss, which, in their view, pertains to the
Amended Complaint. Defs.” Opp’n  2; Defslem. 1 & 4-5. Because Defendants make clear
in their Opposition that they intended to resppda the Amended Complaint via their original
Motion to Dismiss, | will construe it as suclSeeFed. R. Civ. P. 1. Rintiff's Motion for

Default Judgment IS DENIED.
[1l.  AMOUNT IN CONTROVERSY

Defendants’ Motion to Dismiss focuses on28&.C. 8§ 1332(a), which requires that the
amount in controversy exceed $75,000 in a diversity action for this Court to have subject matter
jurisdiction. Defs.” Mem. 1;see28 U.S.C. 8§ 1332(a). Of sidimance, a court generally
“determines the existence of diversity jurisdicti“at the time the action fded,” regardless of
later changes in origiflg crucial facts suchas the parties’ citizenship or the amount in
controversy.” Mackin v. Variety Wholesalers, IndNo. ELH-13-3849, 2014 WL 1320027, at *2
(D. Md. Mar. 31, 2014) (quotingorsche Cars North Amiea, Inc. v. Porsche.neB802 F.3d
248, 255-56 (4th Cir. 2002) (quotirkgeeport—-McMoRan, Inc. v. K N Energy, Ind98 U.S.

426, 428 (1991))). Consequently, Plaintiff canmetet the jurisdictional minimum by amending

its Complaint to increase the amount in controversy.

Nonetheless, insofar as Plaintiff filed its Amended Complaint in response to Defendants’
Motion to Dismiss, without separately filing apposition, to ignore the fadl allegations in the
Amended Complaint would be to exalt form over substan8eeFed. R. Civ. P. 1Hall v.
Sullivan 229 F.R.D. 501, 504 (D. Md. 2005). Furtherplaintiff can supparits jurisdictional
allegations by affidavit in rg@nse to a motion to dismissSee Momin v. Mag giemoo's Int’l,

LLC, 205 F. Supp. 2d 506, 509-10 (D. Md. 2008ptihg that “[w]lhere the amount in



controversy is contested, tipeoponent of federal fisdiction must “supporits assertion with
competent proof”” (quotingRexford Rand Corp. v. An¢cdd8 F.3d 1215, 1218 (7th Cir. 1995)
(quotingMcNutt v. Gen. Motors Acceptance Coi208 U.S. 178, 189 (1936)))). The allegations

in an amended complaint, filed pursuant to Rule 11, should suffieef-ed. R. Civ. P. 11(b)(3)

(an attorney presenting a pleading to the Caertifies that “the dctual contentions have
evidentiary support or, if specifically so idered, will likely have eviéntiary support after a
reasonable opportunity for furthemviestigation or discovery”). Hnefore, | will consider the
additional factual allegations of the Amended Complaint, to the extent that they substantiate the

amount in controversy pleadedthre original Complaint.

The required amount in controversy “is saédfiby reference to the allegations of the
complaint that are made in good faith, anel $kms demanded in the complaint contrisldrris
v. Naugle 722 F. Supp. 1285, 1286 (D. Md. 1988ge Choice Hotels Int’l, Inc. v. Shiv.
Hospitality, L.L.C, 491 F.3d 171, 176 (4th Cir. 2007). If a defendant “seek[s] to divest the court
of jurisdiction” when the plaitiff has specified an amount damages greater than $75,000, that
defendant has the burden of “show][ing] ‘to a legataiety’ that the claim is really for less than
the jurisdictional amount.’'Morris, 722 F. Supp. at 1286 (citir®f. Paul Mercury Indemnity Co.
v. Red Cab C0.303 U.S. 283, 289 (19388peJTH Tax, Inc. v. Frashier624 F.3d 635, 638
(4th Cir. 2010). This is dheavy burden” under which the fégedant “must show ‘the legal
impossibility of recovery’ to béso certain as virtually to negative the plaintiff’'s good faith in
asserting the claim.”JTH Tax, Inc. 624 F.3d at 638 (citation omittedgee Accuvant, Inc. v.

MEgadata Tech., LLONo. AW-12-1647, 2012 WL 6563371, at *2-3 (D. Md. Dec. 13, 2012).

As originally filed, Plaintiffs Complaint stated that Plaintiff purchased two ovens for

$58,320, Compl. 91 4, 15, 22, and paid a deposit of $25,900 for two additionalidvgfiH0—



51, based on the false representatiat these were Cirigliano ovend, 1 48, 56-58. Plaintiff
sought in damages “the money paid under false pretenkbsat 16. Also, Plaintiff alleged that
“the matter in controversy exceeds the sum twevaf $75,000, exclusive of interest and costs,”
and sought “all available compensatory and puaitemages,” including “damages in the form
of lost profits, contributions to fixed overheahd other compensable ings to be proven at
trial.” Id. 11 3-5, 9, 62, 69, 74, 77. Moreover, in Rifil's Amended Complaint, Plaintiff
clarifies that its damages incle the $84,220 that Plaintiff paid Defendants: $58,320 for the
two original ovens and the deposit of $25,900 for the later two Svéma. Compl. 18. Unless
Defendants show that Plaintiff did not make the#legations in good faith or that, “to a legal
certainty,” Plaintiff's claim cannot excee&75,000, Plaintiff has satisfied the pleading
requirements for this Court to have jurisdictiokee Morris 722 F. Supp. alL286 (citation

omitted).

Defendants argue that they “can show with ‘legatainty’ that Plaintf is not entitled to
recovery of those damages” that Plaintiff laleged. Defs.” Mem. 10. In support, Defendants
attach the ERS/Marra Forni Terms and ConditioinSale (“Contract”), which governed the sale
of the ovens.See idat 11-12; Defs.” Mot. Ex. 1, ECRo. 6-2. The Contract provides:

CUSTOMERS SHALL INSPECT ALL PRODUCTS IMMEDIATELY UPON
RECEIPT. ALL CLAIMS, WHETHER FOR DEFECTIVE OR NON-
CONFORMING PRODUCTS, ... OR FORNY OTHER CAUSE, SHALL BE
DEEMED FULLY WAIVED AND RELEASED BY CUSTOMER, UNLESS
MADE IN WRITING AND DELIVERED TO ERS WITHIN 24 HOURS AFTER
DELIVERY, STATING FULL PARTICULARS IN SUPPORT OF
CUSTOMER’S CLAIM .... THE PARTIES AGREE THAT CUSTOMER MAY
NOT RECOVER FROM ERS UNDERNY LEGAL THEORY, AND UNDER
NO CIRCUMSTANCES SHALL ERS BHIABLE TO THE CUSTOMER OR
TO ANY THIRD PARTY WITH WHOM CUSTOMER DEALS FOR[] ANY
SPECIAL, INCIDENTAL, CONSEQUENTIAL, PUNITIVE OR EXEMPLARY

® Plaintiff also seeks “compensatory and @ansential damages @ft least $250,000.” Am.
Comp. 18.



DAMAGES, LOSSES, OR EXPENSES, INCLUDING, BUT NOT LIMITED
TO, DAMAGES FOR INJURY TO PERSON, PROPERTY OR EQUIPMENT,
LOSS OF PROFITS OR REVENUE, COST OF CAPITAL, COST OF
PURCHASED OR REPLACEMENT PRODUCTS, OR CLAIMS OF
CUSTOMERS, NOR SHALL ERS BHIABLE IN ANY CASE FOR ANY
AMOUNT IN EXCESS OF THE PRICE ACTUALLY PAID BY CUSTOMER
TO ERS FOR THE PRODUCTS IN QUHION. EXCEPT AS EXPRESSLY
PROVIDED IN THE PRECEDING SENTENCE, ALL SALES ARE FINAL.
ANY ACTION BY CUSTOMER AGAINST ERS FOR BREACH, INCLUDING
WITHOUT LIMITATION BREACH OF CONTRACT OR WARRANTY,
EXPRESS OR IMPLIED, |INCLUDING THE WARRANTY OF
MERCHANTABILITY MUST BE COMMENCED WITHIN ONE YEAR
AFTER THE DATE OF [ELIVERY OF THE PRODUCI]TS INVOLVED.
CUSTOMER WAIVES TRIAL BYJURY AS TO ITS CLAIMS.

Contract § 10. The Comict also states that purchaserngeiish their deposits for any order
cancelled after twenty-one day&d. I 12(c). Based on this conttdanguage—which Plaintiff
does not dispute—, and given tiaintiff filed its Complaint years after its first Contract with
ERS, Plaintiff clearly cannot recover in exce$$75,000 under its claim for breach of contract.

See idf Y 10, 12(c).

Further, Plaintiff has not responded tof@welants’ Motion to Dismiss beyond amending
its Complaint, and the Amended Complaint doeschailenge the applicaliy of the Contract’s
clauses limiting Plaintiff's ability to recoverOn that basis alone, | @ “the discretion to
dismiss the case without reaching the merit&fott v. WedgwoqdNo. DKC-13-2486, 2014
WL 1573548, at *3 (D. Md. 2014%kee White v. Wal Mart Stores, Indlo. ELH-13-31, 2014
WL 1369609, at *2 (D. Md. Apr. 4, 2014) (dismisgi plaintiff's complaint when plaintiff did
not oppose defendant’s motion to dismiss). Tihidecause a failure to oppose a motion to
dismiss is viewed as an abandonmenthaf claims at issue in the motioknott 2014 WL
1573548, at *3 (quotingrerdinand—Davenport v. Children’s Gujld42 F. Supp. 2d 772, 777

(D. Md. 2010), and a concessiomaththe “‘complaint is deficienfor the reasons stated by



defendant,””id. (quotingWhite 2014 WL 1369609, at *2). Thewsk, Defendants’ Motion to

Dismiss IS GRANTED as to Plaiffts claim for breach of contract.

However, the Contract does ronhit Plaintiff's fraud claims. See Bank of Montreal v.
Signet Bank193 F.3d 818, 829 (4th Cir. 1999) (noting tfthe tort of fraud in the inducement
precedes the contract, so a contraciualer of liability is ineffective”);Creamer v. Helferstay
448 A.2d 332, 337 (Md. 1982) (fraud is ground for cactiual rescission)Defendants contend
that Plaintiff's fraud countsh®uld be dismissed nonetheless beeathey do not “contain . ..
allegations of fact to what damages the plaintiff alleges actually occurred,” which “is critical to
establishing alleged damages in a fraud cldinDefs.” Mem. 4. It is true that a plaintiff must
show “that the plaintiff lost ast&eas a result of the false repetation” to “satisf[y] fraudulent
inducement’s element of causation of actual damadmsiacorp Ltd. v. Aramtel Ltd56 A.3d
631, 668 (Md. Ct. Spec. App. 2012) (noting that, “[tjo establish fraudulent inducement, a
plaintiff must prove ‘that he joshe] actually suffered damage directly resulting from such

fraudulent misrepresentation™) (quotirkgrst Union Nat'l Bank v.Steele Software Sys. Carp.
838 A.2d 404, 425-26 (2003) (citation omitted)). HéHaintiff claims that, because Plaintiff
designed its kitchen to accommodate the Gangp ovens it believed it was purchasing, not the

Morello kitchens it received, “PLAINTIFF wasried to ... redesign thekitchen layout in the

" Defendants also argue that freud claims “fail[] to identifywhether [Plaintiff] seeks damages
under the ‘out of pocket’ rule ahe ‘benefit of the bargainfest,” and that “the complaint
contains no allegations regard any alleged difference betden the amount of the purchase
price the plaintiff paid and th&ctual value of the oven on tHate it was soldbr “the difference
between the actual value of the oven at the wihenaking the contract and the value that it
would have possessed if the allegefdilse representations had berre.” Defs.” Mem. 5. Yet,
Defendants fail to cite authoritydhrequires such factuallegations to appear in the complaint,
as opposed to being developedotigh discovery. In Defendantgiew, Plaintiff also cannot
rely on its assertion of punitive damages to nteetamount in controversy, because Plaintiff
“fails to allege facts indicating this serious and heightened standard [for punitive damages] to
such a high degree.ld. at 7-8. Given that Plaintiff alleged other damages sufficiently to meet
the amount in controversy, | need not addresstiffeciency of its punitte damages allegations.
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midst of the final stages of consttior, increasing its costs.” Am. Com# 27. The Amended
Complaint specifies that Plaifit “rectif[ied] the problem” of not being able to cook at a
sufficiently high temperature to achieve thesided pizza crust “by paying to replace the oven
stones and retrofit the ovens so thaytlactually could cook at 900 degree&d’ | 37. Plaintiff
also claims that it “incur[redincreased costs associated with its efforts to fix or find a way
around the problems created by the non-conémrce of the ovens to DEFENDANTS’
representations,d. 1 48, and Plaintiff claims that ifszza production decreased because it had
“less cooking space” than promised, whidimfit[ed] the size of PLAINTIFF'S menu and
reduc[ed] the speed at which PLAINTIFBuWd prepare food at peak dining timeg]” { 49.
Thus, Plaintiff has alleged damagssficiently for its fraud claimsSee Dynacorp Ltd56 A.3d

at 668. With regard to the fraud claims, Defamig’ Motion to Dismiss Plaintiff's claims for

failing to satisfy the jurisdictional requirement IS DENIED.
IV. CONVERSION

Defendants also contend that Plaintiff fails tatsta claim for conversiémased on “the
retention of the $25,900 deposit” for the purchasewof addition ovens, “because there can be
no conversion of money.” Defs.” Mem. 6. bwt, “[tlhe general rule is that monies are

intangible and, therefer not subject to a claim for conversionlshn B. Parsons Home, LLC v.

8 Conversion is an intentional tortpresisting of two elements, a physical act

combined with a certain s&abf mind. It is ... any disct act of ownership or
dominion exerted by one persfire. the defendant] ovehe personal property of
another [i.e. the plaintiff] imlenial of his [or her] righor inconsistent with it. The
act of ownership for conversion carccor either by initially acquiring the
property or by retaining it longer than thightful possessofi.e. the plaintiff]
permits.

John B. Parsons Home, LLC v. John B. Parsons Fousal 109, 2014 WL 1711236, at *9-10
(Md. Ct. Spec. App. Apr. 30, 2014) (quotibhgsater v. Guttmanrg A.3d 79, 88 (2010) (internal
citation and quotation marks omitted)).



John B. Parsons FoundNo. 109, 2014 WL 1711236, at *9-10 (Md. Ct. Spec. App. Apr. 30,
2014) (quotingAllied Inv. Corp. v. Jasery31 A.2d 957, 966 (1999) (citations omitted)). The
exception is “when a plaintiff camallege that the defendanbroverted specific segregated or
identifiable funds.”ld. (quoting Allied Inv. Corp, 731 A.2d at 966 (citations omitted)). The
plaintiff must allege the separateness of fineds because “when fundse co-mingled, the
monies lose their ‘separateness’ and, theegfare not subject to @aim of conversion.” Id.
Here, Plaintiff has not allegeddlseparateness of the funds sdacasome under the exception.
Moreover, as noted, Plaintiff has not oppodeefendants’ Motion to Dismiss and thereby
concedes that the convarsiclaim is deficient. See Kno{t2014 WL 1573548, at *3yVhite

2014 WL 1369609, at *2. TheremrPlaintiff's claim forconversion IS DISMISSED.
V. UNJUST ENRICHMENT

As amended, Plaintiff’'s Complaint adds aioi for unjust enrichment, Am. Compl. {1,
which Defendants do not challengdowever, | note that when arpress contract is present, as
is the case here, a plaintiff cannot recowsrder the quasi-contraeh theory of unjust
enrichment. See Froelich v. Ericksgor®6 F. Supp. 2d 507, 524 (D. Md. 2008if'd sub nom.
Froelich v. Senior Campus Living, LI.€46 F.3d 664 (4th Cir. 2001). Because Defendants did

not seek dismissal on this poihtyill not address and resolvesitia sponte
VI. CONCLUSION

In sum, Plaintiffs Motion for Defdti Judgment, ECF No. 12, IS DENIED, and
Defendants’ Motion to Dismiss for Lack of risdiction for Failure to Meet Amount in
Controversy Requirement, ECF No. 6, IS A&WRED IN PART AND DENIED IN PART.
Defendants’ Motion IS GRANTED dse Plaintiff's claims for bredtof contract and conversion,

which ARE DISMISSED, and IS DENIED as toaRitiff's fraud claims and unjust enrichment
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claim. Thus Plaintiffs Amended Complaint indes claims for fraud in the inducement, fraud,

and unjust enrichment. DefendsARE DIRECTED to file an Aswer on or before July 17,

2014.
So Ordered.
Dated: June 25, 2014 1S/
Paul W. Grimm
United States District Judge
lyb
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