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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

INTELLECTUAL VENTURES | LLC,

et al, *
Plaintiffs/Counter-Defendants, * Case No.: PWG-14-111
V. *
CAPITAL ONE FINANCIAL CORP., *
et al,

Defendants/Counterclaimants/
Third-Party Plaintiffs, *

V. *

INTELLECTUAL VENTURES *
MANAGEMENT, LLC, etal,

Third-Party Defendants/
Joined Counter-Defendants. *

* * * * * * * * * * * * * *

MEMORANDUM OPINION

The litigation history between the Intellectuéentures companie@laintiffs, Counter-
Defendants, Third-Party Defendantand Joined Counter-Defendants to this action; collectively
referred to as “IV”) and the Capital One comigan(Defendants, Coumtdaimants, and Third-
Party Plaintiffs in this action; collectively refed to as “Capital One’s protracted, beginning
with a patent infringement action that IntelledtMantures I, LLC and ltellectual Ventures II,
LLC (together, “IV | and II') filed in the Eastern District dfirginia on June 19, 2013. In that
case, as well as in this patent infringemadation that IV | andl filed on January 15, 2014,

Capital One brought antitrust counterclaimdhe Virginia court dismissed Capital One’s
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antitrust claims for failure to state a claimddV now seeks summarydgment on very similar
claims. ECF No. 656. Becaubmerr—Penningtonmmunity and collateral estoppel both bar

Capital One’s antitrust claimswill grant 1\V’s motion.

Procedural Background

IV 1 and Il filed suit in this Court, alleging that Capital One infringed five of their
patents. Compl., ECF No. 1. IV | and ultimately voluntarily withdrew one patent
infringement claim and proceeded with the osheECF Nos. 80, 81. The parties engaged in
extensive discovery and agreed to referral to ectap Master highly expernced in patent law,
jointly selected by the parties and appointecspant to Fed. R. Civ. P. 53. ECF Nos. 134, 136,
143. He oversaw additional discovery, following which the parties extensively briefed the patent
infringement claims. ECF Nos. 147, 1471K9, 169-1, 227, 246, 29300, 303. The Special
Master issued two reportsich recommendations, ECF Nos. 2981815, in which he ruled in
favor of 1V with respect tdwo of its patents, United &ies Patent Nos. 7,984,081 and 6,546,002
(“the '081 Patent” and “the '002 Rant”), and in favor of CapitéOne on the claims related to
United States Patent Nos. 6,314,409 and 6,715,084 @O Patent” and “the '084 Patent”).
Both parties challenged the Special Masteriings adverse to them, and further briefing

ensued. ECF Nos. 307, 311, 312, 313, 319, 324, 325, 330, 335, 336, 344.

After reviewing the Special Master's repo and recommendations and the parties’
extensive briefs, | overruled the Special Master with respect to the '081 Patent and the '002
Patent, finding that they were unenforceableCF Nos. 377, 378. | also ruled that collateral
estoppel applied regarding th09 Patent and the '084 Patentrrivey IV from bringing claims
against Capital One for infringement of those ptte ECF No. 382. The net effect of my ruling

was that each of the patents that IV clain@apital One had infringewas unenforceable, two



patents because | concluded ttraty were invalid pursuant to 35 U.S.C. § 101, and two patents
because the United States District Courttfte Southern District of New York ilmtellectual
Ventures v. JPMCCase No. 13-3777-AKH, 2015 WI941331 (S.D.N.Y. Apr. 29, 2015),
concluded that they were invalid, and isqueclusion barred me from reaching a different
conclusion. On those grounds, | entered summualyment in Capital One’s favor on those four
remaining patent infringement claims. E®los. 378, 382. And, finding no just reason for
delay, | entered a final judgment in favor ofptal One on the patent infringement claims,
making that order immediately appealable. FERo. 387. The Federal Circuit affirmed my
rulings, Intellectual Ventures | LL®. Capital One Fin. Corp.850 F.3d 1332 (Fed. Cir. 2017),

thereby ending the patent infringemetaims against Capital One.

Meanwhile, Capital One had sought leave to fiileee antitrust counterclaims, claiming
monopolization and attempted monbpation, in violation of Setion 2 of the Sherman Act, 15
U.S.C. 8 2, and unlawful asset aggtion, in violation of Sectin 7 of the Clayton Act, 15
U.S.C. 8§ 18, as part of its Third Amended AesywDefenses, and Counterclaims. ECF No. 106.
IV | and Il opposed the motion. ECF No. 118. granted Capital One leave to file its
counterclaims, ECF Nos. 194, 3,9which it did, ECF No. 196see alsoFourth Amended
Answer, Defenses, and Counterclaims, ECF M&@8 (redacted), 439 (sealed)t also filed a
Third Party Complaint against additional Intelleadt Ventures companies: Invention Investment
Fund I, LLC; Intellectual Ventureslanagement, LLC; Invention Investment Fund I, L.P. ECF
Nos. 228 (sealed), 230 (redacted). Capital @lteges that IV has tried, without success, to
license to Capital One its extensive patent pbotfevhich includes the patés that IV has sued
Capital One, in this suit and the Virginia sdir infringing. Capital One believes that 1V’s

repeated claims against it @etionable under antitrust law.



| denied IV’s motions to dismiss the coumlarms and Third Party Complaint, ECF Nos.
225, 296, finding that Capital One had pled themicefitly to proceed taliscovery. ECF No.
328. After another round of extensive (and egdee) discovery regding liability on the
antitrust counterclaims, | attead a tutorial involvig the economic experts that the parties had
identified. ECF No. 651. Also in attendancesvilae court technical ador, Professor John M.
de Figueiredo of Duke University Law and Busss Schools, whose apponent the parties had
confirmed on a status conference call, and abksisted the court in evaluating the economic
evidence. ECF Nos. 606, 668At the close of discoventy filed the pending Motion for
Summary Judgment, whichetparties fully briefed. In support of their positions, the parties
jointly submitted a 13,344 page JoRecord, comprising 286 exhibits in sixteen, 3-inch binders.

Having reviewed the parties’ menamda and exhibits, | now rule.

! Unlike expert witnesses appointed under Rule 706, technical advisors are appointed under the
court’s inherent authority, and they do not tgsdif trial (and are not deped or subject to cross
examination).Joe S. Cecil & Thomas E. Willgin@,ourt-Appointed Experts iReference Manual

on Scientific Evidence 527, 531 (Fed. Judicial Ctr. 199)cordingly, Professor de Figueiredo

did not provide his independent opinion on the issues, but instead helped me understand the
parties’ experts’ methodology, any assumptionderlying the expertgpinions, and how the
methodology applies to the factstbis case. Thus, the purposetloé technical expert was to

assist me in understanding the economic issuisgriitigation and to enhance my ability to

make an informed ruling on the pending motilonthis regard, Prassor de Figueiredo’s

assistance was invaluable.

% The parties fully briefed the motion. ECF&®&57 (sealed opening brief), 668 (redacted
opening brief), 662 (redacted opposition), §&daled opposition), 669 (sealed reply), 671
(redacted reply). A hemug is not necessarySeelLoc. R. 105.6.

Also pending are motions to seal the mipg brief and opposition. ECF Nos. 658, 665. |
have considered the motions and other filings in this case, included redacted versions of the
sealed documents, and in the res of protecting confidentigbroprietary, trade secret, and/or
commercially sensitive informationwlill grant the motions to seal.

Intellectual Ventures also has filed objeats to the Joint Record Exhibits, ECF No. 674
(redacted), 675 (sealed), aslves a motion to seal its objans, ECF No. 676. Its motion to
seal is granted for the same reasons that timensuy judgment briefingare sealed. However,
the objections are overruled. And, although I relied on the sealed briefings for this
Memorandum Opinion, its contents do not justiéaling it, because the Iplic’s interest in a
public ruling outweighs the parties’ interestsaling information related to this case.



Parties’ Arguments

The essence of Capital One’s antitrusirolis that IV is a “patent trol*’and not just any
patent troll, but a veritable DovregubbkrCapital One asserts that IV’s business practice is to
acquire a vast portfolio of thousands of pateéinéts purportedly deal with technology essential to
the types of services offered by commercialksa(such as ATM transactions, mobile banking,
on-line banking, and credit card teattions). It then employs aggressive marketing scheme
whereby it makes an “offer” for banks to license (Capital One really would prefer to say
“extorts” banks to license) its entire portfolior a period of years & jaw-droppingly high
price. But, Capital One insists, when the baagk for details about the patents covered in the
portfolio in order to determine whether their services infringe them, IV refuses to disclose
sufficient information to enable them to makeiatelligent decision abouthether they should
agree to the license. And, if the bank balkdcansing the entire portfolio at IV’s take-it-or-
leave-it price, IV then threaterto file a patent infringememaim against the bank regarding
only a few of the patents in the portfolio. Addimgult to injury, IV then makes it clear that
should it lose the patent infringement case, it witiy file another (and if needed, another, and

so on) regarding a different set of its patents, until the prospect of endless high-cost litigation

forces the bank to capitulatadilicense the entire portfolfo.

3 A “patent troll” is anindividual or companywho acquires by purchase application to the
Patent and Trademark Office a patent that les ust to protect an invention but to obtain a
license fee from, or legal judgmeagainst, an alleged infringerCarhart v. Carhart-Halaska
Int’l, LLC, 788 F.3d 687, 691 (7th Cir. 2015)P&tentrolls are also known [as] ‘patent assertion
entities’ (PAESs), [and] ‘non-prcticing entities’ (NPEs).'In re Packard 751 F.3d 1307, 1325
(Fed. Cir. 2014).

* Dovregubben was the Troll Kirig Henrik Ibsen’s 1867 plafeer Gynt

® Capital One is not the first to make these claims about IV’s business pragtige&obin
Feldman & Tom EwingThe Giants Among 2012 Stan. Tech. L. Rev. 1, 2-15 (2012).



Capital One characterizes IV's businessdeloas comprised of three components:
accumulatea vast portfolio of patds purportedly relating to essential commercial banking
services,concealthe details of those patents so ttie# banks cannot determine whether their
products infringe any of I\¢ patents, and serialljtigate to force the banks to capitulate and
license the portfolio at exomaint cost. This conduct, Ca&pli One insists, constitutes
monopolization under 8§ 2 of the Sherman A&,U.S.C. § 2, attempted monopolization under
8 2 of the Sherman Act, and unlawful asset adipisunder § 7 of the Clayton Act, 15 U.S.C.

§ 18.

Nonsense, IV indignantly respond# counters Capital Onetsharges by arguing that it
legitimately purchased or otherwise acquired itsdargrtfolio of patents that relate to multiple
technology markets. It thenffers to license its portfolido banks (and other types of
businesses), beginning its negotiation with @pening offer, and expecting the bank to
counteroffer, thereby initiating a back-and-fortitleange that it hopes will result in a mutually-
agreeable licensing fee. IV vehemtlg denies that it concealsetliletails of its individual patents
or that Capital One could not determine whay relate to by reviewing publicly available
information. As IV sees things, when Capi@he declined to make a counter offer to its
opening bid, it then selected a number of its patant brought suit against Capital One, first in
the Eastern District of Virginiaand then, when that suit was uosessful, in this Court, with
respect to a different set of pate. Moreover, IV claims thatapital One is, in essence, an
“efficient infringer’—an entity that engagesiiits business without cafer whether it infringes
on patents held by others, with the knowledge that a patent infringement case is expensive to

bring, and many patent holders latle funds to do so tprotect their rights As such, Capital



One can play the odds, infringing patents with negaunity until the rare patent holder with the

resources to sue does so, and thegotiate a favotde license fee.

IV points out that each of its patents is piregtively valid, and that it has an absolute
right to file litigation to enforce them. Andp IV's view, if enforcing its patents through
litigation has any monopoly ef€t (which IV denies it d®, it has immunity under thdoerr—
Penningtondoctrine® Moreover, IV argues that Capital ©is barred by both claim and issue
preclusion from asserting its aintist counterclaims because ibbght virtually the exact claims
in the Eastern District of Virginia suit, lost, and elected not to appeal. Further, IV challenges
Capital One’s definition of the relevant market purposes of antitrust analysis, insisting that its
portfolio consists of numerous distinct teclogy markets, not some monolithic “financial

services portfolio” as claimed by Capital One.

IV also asserts thafapital One’s antitrust theory is fundamentally flawed, because no
liability can attach umss Capital One can prove that #Xercises monopoly power within a
relevant marketMonopoly power is the power to control prices or exclude competition.”
United States v. E. I. d@ont de Nemours & Co0351 U.S. 377, 391 (1956)eeEastman Kodak
Co. v. Image Tech. Servs., N804 U.S. 451, 481 (1992) (quotiigl. du Pon}; United States v.
Grinnell Corp, 384 U.S. 563, 571 (1966) (sajn IV insists that it does neither, because the
correct market definition would regnize that what IV owns a series of patés that relate to
multiple, distinct technology markets. And Bobuld exercise monopoly power only if Capital

One can show that its patents include thosectffg alternative substitute technologies that

® Under theNoerr—Penningtorloctrine, “[t]hose who petiin government for redress,”
including by filing suit in court, “are generally immune from antitrust liabiliti2fof'| Real
Estate Inv'rs, Inc. v. Columbia Pictures Indus., &8 U.S. 49, 56, 57 (1993) (citikg R.R.
Presidents Conf. v. Noerr Motor Freight, In865 U.S. 127 (1961)Jnited Mine Workers of
Am. v. Penningtar381 U.S. 657 (1965)).



Capital One otherwise could turn to in ordervoid having to license 1V’s patents. Capital One

has not made this showing, IV contis, entitling it to summary judgment.

Antitrust Analysis and Economic Theory

Underlying the legal issues in this case are itwportant but competing policies. On one
hand, we value innovation thigads to new inventions thadvance science and technology,
protecting that creative effort bgsuing patents. A patent, b ivery nature, vests its owner
with a type of legal monopoly, wth it can enforce against anyom#o infringes the patent.
Enforcing a patent through liggion protects this monopoly, evémugh in other circumstances

we view monopolies as harmful.

The other important policy implicated by thisse, of course, is the strong desire to
ensure vigorous competition in the marketplaso that consumeirsvhether businesses or
individuals) can purchase atetdowest possible price. Tpromote the benefits of robust
competition, antitrust law aims to prevent a campfrom having the ability to control the price
of its product or exclude competitors to the extent that it can charge sustained supracompetitive
prices (prices substantially above what a coitipetprice would be if consumers could simply

buy a close substitute product frantompetitor at lower cost).

The exercise of monopoly power with regardatgingle patent (or even a few patents)
usually does not offend antitrust law. But itasother matter to acquir@ vast portfolio of
patents that are essentialtexhnology employed by an entire industry and then to compel its
licensing at take-it-ordave-it prices because it is not economically ildasto determine if

alternative technologies, not coed by the accumulation of pats, are available. This



acquisition and compelled licensing could amawnthe ability to exercise monopoly power on

an entirely different scale.

In a very real sense, amtist law is founded on economic theory about how efficient
markets should operate. In an ideally competithagket where there are no barriers to entry or
exit by competing businesses, the availabititythe same product (or a close substitute) from
many sources will tend to drive the price downwamda point slightly above the cost to make
the product—the so-called “competgiyprice.” Think of pizzerias.There are lots of them, and
entry and exit from this business is relatively feeal unrestricted. If one restaurant decides to
charge too much for a slice pizza, there are many others risawhere the consumer can buy
at a lower cost. The ready supply of closbssitutes keeps costs competitive—slightly above

the cost of making the pizza.

But, if circumstances are such that one piazean exclude competition or control prices
by charging more than a competitive price because consumers are unable to avoid paying it by
turning to lower-priced alternatives, then itshiae ability to exercise market power. And the
power to control prices agxclude competitions is the essence of monopoly pdses.Grinnell
Corp.,, 384 U.S. at 571. Antitrust law is designed to prevent the acquisition and exercise of

monopoly power.See id. 15 U.S.C. § 2.

Each of the above important competing policies is at play in this case. Capital One
argues, through its highly credeed and impressive economegpert, Professor Fiona Scott
Morton of Yale University, that IV possessenonopoly power in connection with its large
financial services patent portfolio, which ttves on essential technologies that commercial

banks have heavily investedamd cannot realistically designoaind to avoid the reach of IV’s



patents. Because of the sizkthis portfolio (between 7,725 and 35,000 patents, depending on
whether Capital One or I¥ expert is correct),lV is able to charge supracompetitive prices to
license the portfolio. And IV’s concealment okthletails regarding the patents leaves Capital
One unable (without incurring ruinous cost) to femet the particulars ofaech patent and assess
whether it infringes any patentsAlso at play is IV’'s aggmesive policy of threatening (and
bringing) expensive serial patent infringementssulV’s aggregation osuch a large portfolio,
combined with its concealment daraggressive litigation strateg will, according to Capital
One, eventually force it to capitulate and ps§s supracompetitive price to license the entire

portfolio.

As Professor Scott Morton sees it, amstr analysis commonly used to determine
whether a proposed merger will result in antipetitive effects, simply does not work for the
facts of this case. That leecause merger analysiseis ante focusing on whether, if the merger
is approved, the new entity wille able to charge a small mignificant non-transory increase
in price (referred to as “SSNIF"}that it could maintain ovetime without competition from
others making that price increase unsustaina®lg. differently, SSNIP analysis is best done
beforethe entity of interest has acquired monopoly eowScott Morton reasons that this case
requiresex postanalysis because Capital One already imaurred significant costs to acquire

the technology to compete with other commercial banks in essential services such as on-line

’ According to Professor Scott Morton, IV has approximately 40,000 patents, 7,725 of which are
financial services patents. Scott MortorpBe 1 96 n.59, 170 n.136. Res$or Gilbert asserts

that “the portfolio that Intellectual Ventures initially offered to license to Capital One includes a
much larger number of patents. Capital @r@mplaint characterizes Intellectual Ventures’

offer as covering 35,000 patents.” GilberipRg I 40 (citing Third?arty Compl. § 40).

8 SeeU.S. Dep't of Justice & Fed. Trade Commtgrizontal Merger Guideline§ 4.1.1 (Aug.
19, 2010)available athttps://www.justice.gov/atr/horantal-merger-guidelines-08192010
(discussing SSNIP).

10



banking, remote banking, and ATMid credit card transactions & IV began licensing its
massive financial services patent portfolio.otmer words, IV already had acquired monopoly
power when it approached Capital One to licats@atents. Because Capital One already had
incurred substantial sunk cogtsthe technology in which it hadvested, it was unable to design
around 1V’s enormous portfolio tadopt non-infringingechnologies the way it could have done
if it knew of the breadth and scope of IV's patehéfore it incurred the cost of the technologies

it adopted.

Under her proposeex postanalysis, it is IV’'s conducfter having acquired monopoly
power that is critical to antitrust scrutiny. Thgbuits trio of patent aggregation, concealment and
litigation, IV has acquired insurmountable bargaining power enabling it to exercise “hold-up”
power by demanding take-it-or-leave-it supracompetitive prices to license its financial services
portfolio. And even though it has resisted doingosdate, eventually Capital One will be forced
to capitulate to the threat of exorbitantly expeagpatent litigation to puh@ase a license that it
does not want, despite the fact that IV’s singldak of success in prosdog any of its patent
suits against IV (or other banks) suggests thamiéssive portfolio is in truth composed of
nothing more than an amalgamation of wead&tents. And, but for IV’'s practice of
accumulation, concealment and litiigen, it could never command a price to liceitsgoortfolio

of weak patents at anything near the agpmpetitive price it sought from Capital One.

Scott Morton analogizes IV’s financial servigeastent portfolio ta “cluster market” that
IV promotes as a single product (for which thare no close substitutes) at a supracompetitive
price. And she asserts that IV exercises monopolyer, despite the fatthat no bank (including
Capital One) has agreed to purchase a licensesteritire portfolio, and 1V has yet to prevail in

any of its patensuits against banks.

11



Pure humbug, counters 1V, through its diuavell-credentialed and impressive
economic expert, Professor Richard Gilbert from the University of California, Berkley. He
challenges Professor Scott Morton’s market ddin, arguing that the proper definition is not a
“cluster” of financial servicepatents constituting a single produbut rather a collection of
patents that relate toultiple distinct technology marlset Professor Gilbert relies on the
Antitrust Guidelines for the Licensing of Itiectual Property issued jointly by the U.S.
Department of Justice and the Fedl@ade Commission (“Guidelines”).SeeU.S. Dep't of
Justice & Fed. Trade Comm’é\ntitrust Guidelines for the Licensing of Intellectual Property
(Jan. 12, 2017),available at https://www.justice.gov/atr/guidiees-and-policy-statements-
0/2017-update-antitrust-guidelines-licensing-intellectual-property The Guidelines state,
relevantly, that “[a]lthough the intellectual pexpy right conérs the power texclude with
respect to the speafproduct, process, or work in questidhere will often be sufficient actual
or potential close substitutes feuch product, process, or work to prevent the exercise of market
power.” Id. § 2.2, at 4. The flaw in Capital Onedtitrust analysis, according to Professor
Gilbert, is its failure to anaie the distinct technology markets fehich IV does have patents to
determine whether there are alternative close substitutes that Capital One could turn to in order

to avoid having to license from IV.

As Professor Gilbert sees it, IV's patents town a large number dalistinct technology
markets, each of which must bealyzed using SSNIP analyswhich Professor Scott Morton
failed to do. Thus, he strongly disagrees that psent portfolio can be analyzed as a cluster
market at all. And, even more fundamdiytahe challenges Professor Scott Morton’s
conclusions, arguing that proper market definitom analysis requiresdking at actual prices

(competitive price, market pricand monopoly price). Here, he insisthere are no prices at all

12



because 1V’s licensing offer was only an openg in a negotiation, not a take-it-or-leave-it
supracompetitive monopoly ultimatum. The negdairadid not progress to a point where a final
demand was reached because Capital One refoassmtgage by making a counter-offer. Indeed,
at least as of the time that discovery closed i ¢hse, IV had not succeeded in selling a single

license to its banking-related patetd<Capital One or any other bank.

As IV and Capital One agree, the essentiat Btep in analyzing the antitrust claims in
this case is to define the relewamarket by product(s) and geograp®eeUnited States v.
Marine Bancorporation, In¢.418 U.S. 602, 618 (1974Brown Shoe Co. v. United Stat&50
U.S. 294, 324 (1962Buccaneer Energy (USA) Inc. v. Gunnison Energy C&46 F.3d 1297,
1319-20 (10th Cir. 2017)[M]arket definition is a deeplyfact-intensive inquiry . . . E.l.
DuPont de Nemours & Co. v. Kolon Indus. |r&37 F.3d 435, 443 (4th Cir. 2011) (quotihgdd
v. Exxon Corp 275 F.3d 191, 199 (2d Cir. 2001)). In determining the relevant market, the Court
must consider “the ‘commerciatalities’ faced by consumersEastman Kodak Co. v. Image
Tech. Servs., Inc504 U.S. 451, 482 (1992). Where tteeté are hotly disputed, as here,
defining relevant market is “generally a question for the trier of fact.” ABA Section of Antitrust
Law, Antitrust Law Developmen&27-30 (ABA 8th ed. 2017Ex. 127, Jt. Rec. 9558ge also
Fineman v. Armstrong World Indus., Inc®80 F.2d 171, 199 (3d Cir. 1992) (“[T]he
determination of a relevant produnarket or submarket . . . is aghly factual ondest allocated
to the trier of fact.”). The burden of proof lies with the tdrust plaintiff to prove relevant
market. Spectrum Sports, Inc. v. McQuillid&d06 U.S. 447, 455-56 (1993 erlyn Inc. v. The
Gazette Newspapers, Inc/3 F. App’x 576, 582 (4th Cir. 2003Batellite Television &
Associated Res., Inc. v. Cont'| Cablevision of Va., Int4 F.2d 351, 355 (4th Cir. 1983Yhen

the parties proffer competing economic expemsthe proper definition of relevant market,

13



summary judgment is inappropriads long as each expert’s viewould be found by the trier of
fact to be reasonabl8print Airlines, Incv. Nw. Airlines, Ing 431 F.3d 917, 945 (6th Cir. 2006)
(“[lntellectual disagreement’ aong the parties’ experts createaterial factual disputes on the
relevant market . . . so as to precludeaavard of summary judgment.” (quoting record));
Thompson v. Metro. Multi-List, Inc934 F.2d 1566, 1573-74 (11thr Ci991) (“The parameters
of a given market are questions of fact, anddfoge summary judgment is inappropriate if there

are material differences of fact.” (internal citations omitted)).

IV does not dispute this authity;, but contends that it isntitled to summary judgment
despite the substantial disagrent between Professor Schtbrton and Professor Gilbert on
the definition of relevant market (as well @iher antitrust elements) because the methodology
used by Professor Scott Morton is so far reeebfrom commonly employed antitrust analysis
that it must be rejected as unreasonable as a matter of law. It is true that Professor Gilbert's
analysis of relevant market is firmly groundeccommonly used antitrusinalysis, as evidenced
by its reliance on the Department of Justice and Federal Trade Commission’s Antitrust
Guidelines for the Licensing of Intellectual operty. But, in support of their alternative
analysis, Capital One and Prs$er Scott Morton have cited hatity for the application of
cluster market analysis to the ddiiilon of a relevant antitrust markegeeUnited States v. Phila.
Nat’l Bank 374 U.S. 321, 355-56 (196@)iting Brown Shog United States v. Grinnell Corp
384 U.S. 563, 572-73 (1966) (citiyown Shog Brown Shoe370 U.S. at 324-25; arfeed.
Trade Comm’n v. Staples, In@¢90 F. Supp. 3d 100, 116-17 (D.D.C. 20{ftjng Brown Shog
see alsolan Ayres,Rationalizing Antitrust Cluster Market95 Yale L. J. 109 (1985). And,
Professor Scott Morton hamted that the Department of Justice Horizontal Merger Guidelines

that Professor Gilbert referencdd recognize that “[@]dence of competitive effects can inform

14



market definition, just as market definition cha informative regarding competitive effects.”
Horizontal Merger Guideline§ 4.

With respect to cluster markets, Professore&y one of the early scholars to study such
markets in antitrust law, was critical of theucts’ failure to articulate “a sound justifying
theory” of when cluster analysis is appropriatdjrapinstead for a series of “ad hoc” standards.
He noted:

The lack of a justifying theory apparent Rhiladelphia National Bankand
Grinnell has left lower courts virtually unconstrained to develop additional
criteria for cluster definitions. Lower courts have based cluster definitions on the
existence of trade associations;census classifications; functional
complementarity; common technology, sulibution or marketing; a unique
product group; and other market charactesst While courts have a plethora of
standards from which to choose, theyreuatly have no basis for distinguishing
the good from the bad (and the ugly). skmm, while some cluster markets have
been defined correctly, the lack of ausd justifying theory has led courts to
adopt conflicting and ad hoc standards.a world in which antitrust defendants
are usually multiproduct firms, the problerhdeciding when to cluster a group of
products needs to be formally addressed.

Ayres, suprg at 112-14. He advocated using standard he called “transactional
complementarity,” meaning:
Goods are transactional complements if buying them from a single firm
significantly reduces consumers’ transaeticosts. In othewords, given equal
prices, consumers prefer to buy trangae! complements from a single firm. If
consumers strongly prefer to purchasgr@up of goods from a single firm, firms

selling only part of thiggroup will not compete efféiwely with firms supplying
the full line.

Id. at 114-15.

Applying Ayres’s standard for using cluster metikto define a relevant antitrust market
in this case would be problematic for Capitate, because Professor Scott Morton’s analysis
rests on the notion that Capital One (and ob@atks to which IV hapitched its portfolio)does
not wantthe cluster of products that Ibffers. In such circumstances, it would be difficult to

argue that consumers (banKstrongly prefer topurchase a group of goods” (IV’'s patent

15



portfolio) from a single firm (V). Neverthelesthe parties do not cite, nor have | located, any
controlling legal authority that Professor Ayres’stttor the use of cluster markets must be used
instead of any others that courts that havgleyed cluster market analysis in antitrust cases
have used. While factfinders ultimately mighject Scott Morton’s reliance on cluster markets
to justify her antitrust market analysis, Inc@t conclude that aa matter of law it is
unreasonable.

But, neither is Professor Gilbert's analysranune from criticism. His contention that it
would be economically feasible for Capital Otwe discern the particulars of each of IV's
thousands of patents to determine whether thexelose substitutes to which Capital One could
turn in order to avoid IV’'s portfolio, even iflaf the information needed to do so was readily
available, stretches plausibjl to the near breaking poift.Capital One has produced evidence
that IV does conceal a significant amount of imfation regarding its patent holdings, which has
been confirmed by othersSSee, e.g.Robin Feldman & Tom Ewing,he Giants Among Y2012
Stan. Tech. L. Rev. 1 (2012feldman and Ewing concluded:

Much about Intellectual Ventures shrouded in secrecy. Intellectual

Ventures has acknowledged that it irtiemally withholds the true scope and

nature of its IP portflio. Its licensing transactiorend interactions are protected

by strict nondisclosure agreements, ahd structure of its business activities

makes it difficult to get a handle on the fakltent of its actifies. For example,
or research has idefied more than a thousand #heompanies that intellectual

%It is ironic that, to support its argumehat it had a good faith basis to bring patent
infringement claims against Capital One irstbase, IV designatedne Ph.D.s who would
support its infringement analysiSeeECF Nos. 616 (paperless orageknowledging receipt of
expert reports, on file in chamisg, 619 (letter order addressiggantity of expert reports), 621
(correspondence from IV explaining purpose of multiple expertsa ftfitiori, it takes an
assortment of Ph.D.s just to support the bringihg patent infringement suit with respect to
only four patents, imagine the scope of the analgsipital One would have to conduct (and cost
it would have to incur) in order to determineetiter the technologieshad acquired before IV
approached it with its licensing demands infridglee thousands of patents in IV’s portfolio
(assuming the information needed to do so was &aubilable to it, and not concealed as Capital
One contends).
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Ventures has used to conduct its itellal property acquisbns, and it has
taken considerable effort to identify these. The range and scope of its activities
are so vast that it is difficult to condeplize the reach of Intellectual Ventures.

Id. at 3.

The sheer scope of IV's patent holdings cait® question how it would be feasible to
perform the analysis of available substitutes Brafessor Gilbert calls for to determine whether
there are close substitutes to which Capital One could turn to avoid the reach of 1V’s portfolio.
And while the Antitrust Guidelines for the Licensing of Intellectual Property do apply the SSNIP
analysis favored by Professor Gilhahere is nothing in the Guatines that seems to recognize
the near impossibility of doing swith a collection of intellectual property as massive as 1V’s
(despite the fact thattwas revised and reissd on January 12, 2017).

After all, the phenomenon opplying antitrust doctrine to tallectual property rights on
the scale presented by IV’s holdings is a new challenge. As noted by Feldman and Ewing:

The patent world is quietly undergoirmgchange of seismic proportions.
In a few short years, a handful of entitlesve amassed vast treasuries of patents
on an unprecedented scale. To give aesefishe magnitude of this change, our
research shows that in little more thawvefiyears, the most massive of these has
accumulated 30,000-60,000 patents worldwide, which would make it ®the 5
largest patent portfolio of anyomestic US company and the™Brgest of any
company in the world. . . .

These entities, which we call masggeegators, do not engage in the
manufacturing of products nor do thepnduct much research. Rather, they
pursue other goals of inteteto their founders andwestors. Non-practicing
entities have been around the paten wortdstone time, and in the past they have
fallen into two broad categories. THiest category includs universities and
research laboratories, which tend to haeholars engaged in basic research and
license out inventions tiaer than manufacturingroducts on their own. The
second category includes individuals small groups who purchase patents to
assert them against existing, succespfoducts. Those in the second category
have been described colloquially as ‘troNshich appears to be a reference to the
children’s tale of the three billy goatgho must pay a toll to the troll waiting
under the bridge if they wish to passIroll activity is generally reviled by
operating companies as falling somend between extortion and drag on
innovation. In particular, many believhat patent trolls often extract a
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disproportionate return, far beyond the valuat their patented invention adds to
the commercial product, if it adds at all.

The new mass aggregator, howeveraris entirely different beast. To
begin with, funding sources for mass aggregators include some very successful
and respectable organizatiomscluding manufacturing companies such as Apple,
eBay, Google, Intel, Microsoft, Nokia, and Sony, as well as some academic
institutions such as the University Bénnsylvania and Notre Dame . . . .

Id. at 1.

And even if cluster market analysis aoiately is not considered the appropriate
framework for analyzing the relevaantitrust market in cases such as this one (despite the fact
that Capital One has cited abamdl facts that a jury reasormalcould conclude supports its
contention that IV does, in faciarket its patents as portfolio, rather than a collection of
individual patents relating to mumber of discrete technology rkats), it is hard to deny that
there is something concerning from an antitpestspective about the way in which IV engages
in its licensing businesS$ee, e.g.Michelle Miller & Janusz Ordoverntellectual Ventures v.
Capital One: Can Antitrust Law and Economics Get Us Past the Trdllethpetition Policy
Int’l: Antitrust Chronicle (Jan. 19, 2015), available at
https://lwww.competitionpolicyinternational.com/intellectual-veassv-capital-one-can-
antitrust-law-and-economics-get-us-past-thdigr¢“[M]Jany PAEs [Patent Assertion Entities]
exploit the lack of transparency in patent ownership to amass huge portfolios of ‘secret’ patents
that are then asserted against manufactundemufacturers faced with a royalty demand based
on a large number of unidentifiepatents cannot determine appropriate royalty, or even
whether any royalty is owed all. That uncertainty mayead to manufactures paying
supracompetitive royalties that cdapress product innovation.”).

If the only issue raised in IV’'s summardgment motion was whie¢r there are genuine

disputes of material fact that would entitletat judgment as a matter of law on the issues of
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possession of monopoly power in a relevant maaketthe willful acquisition or maintenance of
that power as distinguished fragnowth or development as ansequence of a superior product,
business acumen, or historic accidesgle Eastman Kodak04 U.S. at 481, | would deny the
motion and allow the case to proceed to trialisTé because | have concluded from the record
before me that Capital One has identified adriesevidence to establishgenuine dispute as to
these issues, precluding summary judgment. Butex$ will be seen, there are further legal
issues which, when resolvedgrare the granting of I\V’s motion.

Standard of Review

Summary judgment is properhen the moving party demonstrates, through “particular
parts of materials in the record, includirdgpositions, documents, electronically stored
information, affidavits or declarations, stiputats . . . , admissions, interrogatory answers, or
other materials,” that “there 180 genuine dispute as any material facand the movant is
entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a), (c)(1)(A¥ee Baldwin v. City of
Greensboro 714 F.3d 828, 833 (4th Cir. 2013). tlie party seeking summary judgment
demonstrates that there is no evidence to stipg®nonmoving party’s case, the burden shifts to
the nonmoving party to identify evidem that shows that a genuinesplite exists as to material
facts. See Matsushita Elec. InduSo. v. Zenith Radio Corp475 U.S. 574, 585-87 & n.10
(1986). The existence of only“acintilla of evidence”is not enough talefeat a motion for
summary judgment.Anderson v. Liberty Lobby, Inet77 U.S. 242, 251-52 (1986). Instead, the
evidentiary materials submitted must show faasnfiwhich the finder of fact reasonably could

find for the party opposing summary judgmer.
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Noerr—Penningtonimmunity

Antitrust law proscribes the Wful acquisition or maintenamcof monopoly power within
a market, as well as attempts to monopoliZzeee15 U.S.C. § 2;Spectrum Sports, Inc. v.
McQuillan, 506 U.S. 447, 456 (1993WUnited States v. Grinnell Corp384 U.S. 563, 570-571
(1966). In contrast, a patetrteates a legal monopolyed. Trade Comm’n v. Actavis, In@33
S. Ct. 2223, 2231 (2013). Addinally, “[tihose who petition government for redress are
generally immune fromantitrust liability” unde what is known adloerr—Penningtonmmunity.
Profl Real Estate Inv'rs, Inc. v. Columbia Pictures Indus., If®REl), 508 U.S. 49, 56
(1993) (citingE. R.R. Presidents Conf. v. Noerr Motor Freight, IR65 U.S. 127 (1961);
United Mine Worker®f Am. v. Penningtqr881 U.S. 657 (1965)). Thisolds truefor parties
who file suit in court.See id.at 57 (noting thaCalifornia Motor Transport Co. v. Trucking
Unlimited (“California Motor’), 404 U.S. 508, 510 (1972), “extendBlderr to ‘the approach of
citizens . .. to courts’™). Andpatent holders that beve that their pateathave been infringed
may seek to enforce their rights undee patent througpatent litigation. 35 U.S.C. § 281 (“A
patentee shall have remedy by civil antifor infringement of his patent.”)Thus when a party
challenges a patent holder’'s efforts to eodoits patents through litigation, the court must
determine whether the patent halde exercising “the lawful draint on trade of the patent
monopoly” or “the illegal restraint phibited broadly by the Sherman ActUnited States v.
Line Material Co, 333 U.S. 287, 310 (1948)o do so, courts musbalance the privileges of [a
patent holder] under [its] patent grants wittre prohibitions of ta Sherman Act against
combinations and attempts to monopolizéJhited States v. U.S. Gypsum C&33 U.S. 364,

390-91 (1948).
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IV contends that “[u]nder the First Amendment and Mwmerr—Penningtondoctrine,
Intellectual Ventures | and Intelle@l Ventures I, likeother patent owners, . .. are entitled to
petition a court for a redress thfeir grievances,” that is, Ivhay sue corporations like Capital
One for patent infringement without being suedler the antitrust laws for bringing suit. IV
Mem. 12. On that basis, it argues that, for Cagtze to proceed on its antitrust claims against
IV based on IV’s patent litigation activitie§apital One must establish that an exception to
Noerr—Penningtorexists such that IV was not entdléo exercise its right to sued. According
to 1V, Capital One has failed to prove that IV'sichs were “objectively Iseless,” as it had to
do to prove that IV was not exempt from antitrust liabililgt. at 13. 1V asserts that Capital One

instead tried to prove that IVdaims were “unsuccessfulvhich 1V insists is not enoughd.

Applicability of Noerr—Pennington immunity

Capital One counters thatoerr—Penningtonmmunity simply does not apply because
the “litigation conduct igart of a broader monopolistic scheme,” ahbérr does not insulate
the entire scheme.” Capital One Opp’n §8e¢ also idat 21 (“IV’s lawsuits against Capital One
(and other banks) are part of its overall, mukipsscheme to force a portfolio license at a
supracompetitive price.”). Insofar as CapitaleCargues that “IV’'s agggation of patents to
create market power would suppeubstantial Sectio@ and Section 7 claims on its own,” and
that “the concealment and misdirection at the thefalV’s extortive liceasing strategy would be
anticompetitive even if IV had never filed a lawsuit’, this contention is contrary to Capital
One’s pleadings. Capital One alleges that “IV has eliminated banks’ access to substitutes for
IV’s license, both in the form of other patditenses and banking-product designs, through a
carefully orchestrated campaign of patent agafieg, concealment, and sham litigation,” Fourth

Am. Countercl. (Redacted) § 157, and that “Ise of patent accumulations to cut off banks’

21



design and license choices, asapens in negotiation, dnto provide fuel for repeated sham
litigation, violates Section 2 of the Sherman Aad,” 125. See also id{ 171 (“IV’s actions in
secretly aggregating 3,500 finarlesgrvices patents tbugh shell companies, subjecting Capital
One to sham litigation, demanding nine-figure sdorsa limited and temporary patent respite,
and refusing to disclose many thie patents that IV demand€dpital One pay more than $100
million for are all part of a carefully orchestratgldn to achieve monopofyower in the relevant
technology-licensing market and wielt against the bankg industry.”); id. 1177 (“Even
though the patents in its gfwlio are individually of little omo worth, IV can and does acquire
monopoly power by amassing themasource of serial sham liion threats.”); Third Party

Compl. (Redacted) 1 17, 49, 63, 69 (same).

And, while patent acquisition and aggregatisnthe focus of the Clayton Act claim,
acquisition is actionable under tBéayton Act only where “the ettt of such acquisition may be
substantially to lessen competition, or tmdeto create a monopoly.” 15 U.S.C. §18. To
establish this effect, Capit@lne relies on IV's purported “cgmaign,” which could not succeed
absent the allegedly sham litigatioBeeThird Am. Countercl. (Sealed) 218 (“IV combines [its
patent acquisitions] in a way tHgtves [IV] market power,” becae, now that IV has eliminated
alternative licensing sources by acquiring the patdmnks ‘can not avoid’ paying a hold-up
demand (which IV styles as a ‘license’) if theant to avoid repeated meritless litigation and
uncertainty.”);see alsoThird Party Compl. (Sealed) { 118ame). Clearly, the allegation of
sham litigation is an integral component of N&eged strategy underlying all of Capital One’s
claims. SeeThird Am. Countercl. 1 125, 157, 171, 177, 21Bird Party Compl. 11 17, 49, 63,

69, 110.
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Moreover, even if the sham litigation allegations could be excised from its pleadings,
Capital One does not cite any controlliagithority in support of its position thMoerr—
Penningtonmmunity does not apply because sham litais only one component of a larger
scheme, and | am not persuaded by the authdritjtes from other circuits. Capital One
includes a quote fror@alifornia Motor as indirect support for itargument: “First Amendment
rights are not immunized from regulation whemeythare used as an integral part of conduct
which violates a valid statute. . . . If the enduléis unlawful, it matters not that the means used
in violation may be lawful."Capital One Opp’n 19 (quotin@alifornia Motor, 404 U.S. at 514—

15). These two sentences that Capital One pairs together (with the effect that it appears, from the
guote, thatCalifornia Motor provides that an exception existsNoerr—Penningtonmmunity

when the litigation is part of a broader schemeiolate the law) aatlly bookend a section of

the opinion that has nothing to dath litigation as part of a broader scheme. Rather, on pages
514 and 515 of itgCalifornia Motor opinion, the Supreme Coudxplained the principles
underpinningNoerr—Penningtoimmunity and the sham litigation exception (which | discuss
further, below). First, it obseed that citizens are not alwalysmune from legal consequences
when exercising their First Amendment rightsl @imat the First Amendment does not protect the
press from antitrust laws.California Motor, 404 U.S. at 514. It then noted that “First
Amendment rights may not be used as the meatise pretext for achieving ‘substantial evils’
which the legislature has the power to controld. at 515 (internal citation omitted). And it
concluded that when businesses combine efforts to “harass and deter their competitors,” even
when their actions are in litigation that otherwise would be protected tudgr—Pennington

their actions violate the antitrust lawisl.

23



Capital One also citeBed. Trade Comm’n v. Actavis, Ind33 S. Ct. 2223 (2013), as
stating that “anticompetitive effexc{that] fall within the scopef the exclusionary potential of
the patent” do not “immunize [conduct] from antgtwattack.” Capital One Opp’n 19 (quoting
Actavis 133 S. Ct. at 2230). But, a holding thahen the validity and preclusive scope of a
patent are in question, the patent holder caaueel under antitrust laws for activities that may
be permissible under the patenidls as charging supra-competgigrices) does not mean that a
patent holder can be sued under antitrust lawsiling suit to enforce the patent, and Capital
One has not identified any raling authority extending theufreme Court holding in this

manner.

Exceptions to Noerr—Pennington immunity

Alternatively, Capital One argues thH&t is not immune to suit undéfoerr—Pennington
because a party loses its immunity if it brings @eseof “petitions . . pursuant to a policy of
starting legal proceedings without regard ttee merits’ and for the purpose of injuring
competition,” which is what, in Capital One’s vielV, did when it “brought its ten patent claims
against Capital One without regato the merits and for thpurpose of restraining trade.”
Capital One Opp’n 22-25 (quotingSS-POSCO Indus. v. Contzosta Cty. Bldg. & Constr.
Trade Council, AFL-CIQ31 F.3d 800, 811 (9th Cir. 1994)).

A patentee who brings an imfgement suit may [lose itbloerr-Pennington

immunity and] be subject to antitrusaltility for the anti-competitive effects of

that suit if the alleged infniger (the antitrust plaintiff) proves (1) that the asserted

patent was obtained through knowing anidifw fraud within the meaning of

Walker Process Equipment, Inc.Rood Machinery & Chemical Corp382 U.S.

172, 177 (1965), or (2) that the infringement suit was “a mere sham to cover what

is actually nothing more than an attenptinterfere directly with the business

relationships of a competitor.”

Nobelpharma AB v. Implant Innovations, Int41 F.3d 1059, 1068 (Fed. Cir. 1998) (quoting

Noerr, 365 U.S. at 144)see also Actavjsl33 S. Ct. at 2239 (Roberts, C.J., dissentink)ité
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actions are within the scope of the patent, they not subject to antitsti scrutiny, with two
exceptions concededly not applicabhkre: (1) when the parties settlegamlitigation, cf. [PREL
508 U.S. at 60—61]; and (2) whéme litigation involves a patembtained through fraud on the

Patent and Trademark Offic&/alker Process Equipment, suped,177, 86 S.Ct. 347.").
1. Exception for litigation of patents procured by fraud

Walker Processeld narrowly that “the enforcemienf a patent procured by fraud on the
Patent Office may be violative of § 2 of thee®inan Act provided the other elements necessary
to a 8 2 case are present.” 382 U.S. at 174. Thastrip [a patentee] oits exemption from the
antitrust laws’ because of its attempting to ecdoits patent monopoly, antitrust plaintiff is
first required to prove that the patentee ‘obtained the patent by knowingly and willfully
misrepresenting facts to the [Patamd Trademark Office]” and thahe patent holder seeking
to enforce its patent through litigation wdaware of the fraud when bringing suit.”
Nobelpharma 141 F.3d at 1068—-69 (citing/alker, 382 U.S. at 177 & n.6) (footnote omitted).
For Walker Procespurposes, “fraud is a more seriodfense than inequitable conductld. at
1070. Where, as here, there is no evidence thaPttent Office was tricked by fraud or that IV
(which later acquired the patentsas aware of any such fra¥alker Process holding has no

application.
2. Sham litigation exception

BecauseWalker Processs inapplicable, to determine whether IV is immune from
antitrust liability stenming from its patent litigation, must determine whether the “sham
litigation exception taNoerr—Penningtorimmunity” applies. See Tyco Healthcare Grp. LP v.
Mut. Pharm. Cq.762 F.3d 1338, 1343 (Fed. Cir. 2014). Ther@me Court first observed that

“[tlhere may be situations in which a publictgmpaign, ostensibly directed toward influencing
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governmental action, is a mere sham to cover ugt vghactually nothing more than an attempt to
interfere directly with the business relatiomshiof a competitor and the application of the
Sherman Act would be justified” iNoerr, 365 U.S. at 144.The sham litigation exception has
been extended to patent litigat, in which a patentee’s “condua the prosecution of a patent”
may be “sufficient to strip [the] patentee afs immunity from the antitrust laws.”
Nobelpharma 141 F.3d at 1067. But this exceptionNoerr—Penningtonmmunity is narrow,
“[gliven the presumption of paté validity and the burden oneéhpatent challenger to prove
invalidity by clear and convincing evidence.” Tyco Healthcare 762 F.3d at 1343.
Consequently, rarely will “a patezd’s assertion of its patenttime face of a claim of invalidity
... be so unreasonable as to support a claimhieapatentee has engaged in sham litigation.”

Id.

As for what qualifies as sham litigatioRREIL 508 U.S. 49, an@alifornia Motor, 404

U.S. 508, provide guidance. n ICalifornia Motor, a group of trucking companies brought
antitrust claims against another group of trucking compardleging that the defendants
“conspired to monopolize trade and commencethe transportatio of goods” through “a
concerted action . . . to institute state and fdqeeceedings [including rehearings, reviews, and
appeals from agency and court orders] to remnst defeat applicationgy [the plaintiffs] to
acquire operating rights or to tisfer or register those rightst04 U.S. at 509. As noted, the
California Motor Court extendedNoerr—Penningtorimmunity, holding that an antitrust claim
cannot be based upon “the approatleitizens or groups of theto administrative agencies . . .
[or] to courts.” Id. at 510. But, the Courbacluded that the allegatioimsthe case before it, that
the defendants “sought to bar their competitors fro@aningful access to adjudicatory tribunals

and so to usurp that decisionmaking processl’ ‘anstituted the proceedings and actions . . .
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with or without probable causend regardless of theerits of the casés,fell “within the
‘sham’ exception in the Noerr case,afapted to the adjudicatory proces&d’ at 512, 516. It
reasoned that, when a party’s legations reflect “a pattern of baless, repetitive claims” that
“leads the factfinder to concludthat the administrative andidicial processes have been
abused,” that party “cannot acquire immunitydgeking refuge under the umbrella of ‘political

expression.” Id. at 513.

In PRE, the operators of a resort hotel (“PRESpught to develop a market for the sale
of videodisc players to other lei$é wishing to offer in-room viemwg of prerecorded material.”
Columbia Picture Industries, Inc. (“Columbia”)éld copyrights to the motion pictures recorded
on the videodiscs that PRE purchased” and, like,PRcensed the transmission of copyrighted
motion pictures to hotel rooms.” 508 U.&t 51-52. Columbia sued PRE for copyright
infringement, and PRE counterclaimed in antitresiming that “Columka’s copyright action
was a mere sham that cloaked underlying a€tsnonopolization and copgacy to restrain
trade.” Id. at 52. Notably, Columbia only itrated one suit against PRid,, unlike the “pattern
of baseless, repetitive claims” that defeatiw@ antitrust defendants’ immunity claim in
California Motor, 404 U.S. at 513lt is also significant that iIRPREI, the district court case was
in the same posture as this case, witeummmary judgment math pending, and the court

decided the case on summary judgmdREl, 508 U.S. at 53.

The PREI Court held that, to qualify as “sham litigation,” a lawsuit “must be objectively
baseless in the sense that no reasonable litogahd realistically expecuccess on the merits,”
and “the litigant’'s subjective motivation” must be “to interfatigectly with the business
relationships of a competitor.PREI 508 U.S. at 60—6XkeeTyco Healthcare762 F.3d at 1343

(noting that a lawsuit qualifies as “sham litigation” under fREI test when it “(1) is
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‘objectively baseless in the senthat no reasonable litigant cdulkalistically expect success on
the merits’ (the objective element), and & motivated by a desire ‘to interfedeectly with the
business relationships of a competi{the subjective @ment)” (quoting®REI 508 U.S. at 60—
61)). Because “the antitrust defendant admittedly had probable cause to institute [its copyright
suit],” the Court concluded that its suit agaiRRREI was not objectively baseless and therefore
could not qualify as sham litigation ttefeat Noerr—Pennington immunity?REl 508 U.S. at
51.Thus, although both factors must be presenttambésh that litigation is a sham, a finding of
“an objectively reasonable effort to litigate” is sufficient to show thatlitigation was not a
sham, “regardless of subjective intentid. at 51. Simply put, if the court concludes that the
antitrust defendant had probable cause to file(adnich it can determine as a matter of law if, as
here, ‘there is no dispute over the predicate facts of the underlying legal proceeinghinot
find that the defendant engaged in sham litagatieven if the litigant filed suit without any

expectation of succesSee idat 62, 63.

The PREICourt analogized to theommon law tort of wrongfutivil proceedings (often
erroneously referred to as malicious m@wstion, a tort thatinvolves wrongful criminal
proceedings) to define probable cause for purposes of determining whether litigation is

objectively baselesdd. at 62.

The notion of probable cause . . . requiresphaintiff to prove that the defendant
lacked probable cause to institute ansuccessful civil lawsuit and that the
defendant pressed the action for an improper, malicious purfboseart v.
Sonneborn98 U.S. 187, 194 ... (1879)vyatt v. Cole 504 U.S. 158, 176 . ..
(1992) (REHNQUIST, C.J., dissentind). Cooley, Law of Torts.Cf. Wheeler v.
Nesbitt 24 How. 544, 549-50, 16 L.Ed. 765 (186R)obable cause to institute
civil proceedings requires no more thar‘reasonabl[e] belie[f] that there is a
chance that [a] claim may be heldlidaupon adjudication” (internal quotation
marks omitted)Hubbard v. Beatty & Hyde, Inc343 Mass. 258, 262, 178 N.E.2d
485, 488 (1961); Restatement (Second) of Torts § 675, Comangpt 454—-455
(1977). Because the absence of probable cause essential element of the tort,
the existence of probable causean absolute defens8eeCrescent City Live
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Stock Co. v. Butchers’ Union Slaughter—House €20, U.S. 141, 149 . . . (1887);
Wheeler, supra24 How. at 551Liberty Loan Corp. of Gadsden v. Mizell10

So. 2d 45, 48 (Ala. 1982). . .. When a ¢dwas found that an antitrust defendant
claiming Noerr immunity had probable cause to sue, that finding compels the
conclusion that a reasonable litigantie defendant’s position could realistically
expect success on the merits of the challenged lawsuit. . . . [T]herefore, a proper
probable cause determination irrefutablyndastrates that an antitrust plaintiff

has not proved the objective prong of thamatexception and th#tte defendant is
accordingly entitled ttNoerr immunity.

Id. at 62—63 (some internal citations omitted).

In his concurrence, Justice Stevens “adravith the Court’s disposition oPREI and
with its holding that ‘an objectively reasonabli#og to litigate cannot be sham regardless of

subjective intent,” but he wrote separatelycéase he believed th#the majority’s opinion
included “unnecessarily broad dicttiat the Court “might regrethen confronted with a more
complicated case.ld. at 67-68. Justice Stevedistinguished cases likeREIin which a single
lawsuit is alleged to be a sham, from cases aifornia Motor that involved “repetitive
filings.” Id. at 67-73. He noted that ‘fi¢re might well be lawsuitdn which “reasonable
litigant[s] could realisgcally expect success on the merits,” but the litigation could “be
objectively unreasonablénonetheless, “and thus shamdd. at 68. Justice Stevens observed
that “more complicated cases [previously befitvee Supreme Court], in which, for example, the
alleged competitive injury has involved somethmmgre than the threat of an adverse outcome in
a single lawsuit, have proded less definite rules.ld. at 72—73. CitingCalifornia Motor, he
stated that “[r]epetitive filings, some of wh are successful and some unsuccessful, may
support an inference that the process is being misuskeat 73. Moreover, he said, “[ijn such a
case, a rule that a single meritorious action maver constitute a shacannot be dispositive,”

and “a simple rule may be hard to apply whendhgrevidence that the judicial process has been

used as part of a larger program to control eketaand to interfere with a potential competitor’s

29



financing without any interest in tlmutcome of the lawsuit itself . .”. Id. at 73. But, notably,
the majority did not modify its opinion to adshs the concerns JustiSéevens raised, and his
views regarding howNoerr—Penningtonimmunity should apply do not limit the majority

opinion.

Similarly, inWaugh Chapel S., LLC v. United Food & Commercial Workers Union Local
27, the Fourth Circuit, considering a series ofgadings in the labor context, observed that “[i]t
is unclear whethelPREI [and its two-step standard] digguished or dislpced the sham
litigation test first propounded i@alifornia Motor’ for analyzing the proceedings on the record
before it. 728 F.3d 354, 363t(4Cir. 2013). The Fourt@ircuit noted that, under th@alifornia
Motor standard, “the focus is not on any singleecéRather a distriotourt should conduct a
holistic evaluation of whether ‘the administraiand judicial processes have been abusédl.”
(quoting Cal. Motor, 404 U.S. at 513). It iftlhe pattern of the lgal proceedings, not their
individual merits,” that the aurt considers to determine “wther the [antitrust defendant]
indiscriminately filed . . . a series of legal peedings without regard for the merits and for the
purpose of violating federal law.Td. As with thePREIstandard, “the subgtive motive of the
litigant and the objective merits of the suits are relevant,” buCtigornia Motor standard is
different because “other signs of bad-faith litigation . . . may laésprobative of an abuse of the

adjudicatory process.id.

The Fourth Circuit dopted the Second andmtf Circuits’ approact! in readingPREI

and California Motor “as applying to different situation®rofessional Real Estate Investors

19 Other circuits do not take this approaghg, In re Wellbutrin XL Antitrust Litig. Indirect
Purchaser Class868 F.3d 132, 148 (3d Cir. 2017pfdying two-part test frol®REIwithout
consideringCalifornia Motor's standard)judgment entered sub noim.re Wellbutrin XL
Antitrust Litig, No. 15-2875, 2017 WL 3529114 (3d Cir. Aug. 9, 20CHntent Extraction &
Transmission LLC v. Wells Fargo Bank, Nat'| Asgi6 F.3d 1343, 1350 (Fed. Cir. 2014)
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provides a strict two-step analysis t@sass whether a single action constitutes sham
petitioning . . . California Motor Transportdeals with the case where the defendant is accused
of bringing a whole seriesf legal proceedings.”ld. (quoting USS—POSCO Indus. v. Contra
Costa Cty. Bldg. & Const. Trades Council, AFL-GI®OSCQ0), 31 F.3d 800, 810-11 (9th Cir.
1994); citingPrimetime 24 Joint Vent. v. Nat'l Broad. C@19 F.3d 92, 101 (2d Cir. 2000)).
The Fourth Circuit noted that tHeREI standard “is ill-fitted to tet whether a series of legal
proceedings is sham litigation,”pecially when “the presidingibunal [for earlier] cases had no
occasion to measure the baselessness of théexause (1) it had no inkling that the action
comprised a possible campaign of sham litigation, and (2) the plaintiffs preempted an assessment
of frivolity by prematurely withdawing some of their suits.d. at 364. Thus, under Fourth
Circuit law, in the labor contéx“when purported sham litigation encompasses a series of legal
proceedings rather than a singular legdioa¢ . . . the sham litigation standard @&lifornia

Motor should govern.”Id.

The parties disagree about winistandard | should apply inishcase. [V insists that
Federal Circuit law governs, atllerefore | should apply thHeREI standardSeelV Mem. 13.
Indeed, “an antitrust claim prenaid on stripping a patentee of itamunity from the antitrust
laws is typically raised as a counterclaim bylefendant in a patent infringement suit,” and,
“[b]lecause most cases involving these issues will therefore be appealed to [the Federal Circuit],”
immunity from antitrust laws “should [be] dec|[d¢... as a matter of Federal Circuit law, rather

than [by] rely[ing] on vaus regional precedents.Nobelpharma AB v. Implant Innovations,

Inc., 141 F.3d 1059, 1067-68 (Fed. Cir. 1998). On thsish#he Federal Circuit held that for

(same)Bryant v. MilitaryDep’t of Mississippi597 F.3d 678, 690-91 (5th Cir. 2010)
(considering®?REl standard as well as test state®ith Johnson’s Rest. v. NLRB61 U.S. 731,
733-35 (1983), in labor context).
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“all antitrust claims premised on the bringimg a patent infringement suit,” the issue of
“whether conduct in procuring oenforcing a patent is sufficient to strip a patentee of its
immunity from the antitrust laws is to be dé®d as a question of Federal Circuit law,” although
“the law of the appropriate regional circuitpfdies] to issues involving other elements of
antitrust law such as relevant markmarket power, damages, etdd. at 1068. This language

is unambiguous in its applicationittstances of patent litigation.

Nonetheless, Capital One argues that Federal Circuit law does not apply in this instance
because it is not necessary to resolve any issues under patent law to determine antitrust liability,
and this Court should, undeo@ith Circuit lav, apply theCalifornia Motor standard instead
because the facts of this case involve whapit@h One characterizes as a series of legal
proceedings. Capital One Opp’'n 8F. In its view, “Capital O&'s claims are based on IV’s
overall scheme, not solely on IV’s ‘conduct in . . . enforcing a patédt."Capital One contends
in the alternativehat, even under Federal Circuit la@alifornia Motor, not PRE], “is still the
correct standard because the Federal Git@as not reached the question of whetalifornia
Motor] applies to a series of petitions,” as Capital One asserts is present in this case, and “every
circuit that has addressedetlissue [including the Fourt@ircuit] holds that the Qalifornia
Motor] standard, noPREI applies where, as here, more than one lawsuit (or petition) is at

issue.” Id. at 23.

Federal Circuit law, under whidPREIprovides the standard for deciding whetNeerr-
Penningtonmmunity exists or whether the sham-litigation exception is present, clearly applies
in this case. Capital One’s antitrust claims@enterclaims brought in the patent litigation that

IV initiated. These are the circumstances talbelpharmalescribes.
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In any event, even if Fourth Circuit laapplied or the Federal Circuit applied the
California Motor standard to cases involving a seriesclaims, the result would not change:
PREI still would provide the standard. The facts before me are easily distinguished from the
facts of California Motor, Waugh Chapeland the cases on which the Fourth Circuit relied,
POSCQ 31 F.3d 800, anBrimetime 24 Joint Vent219 F.3d 92. IiCalifornia Motor, 404 U.S.
at 509, 513, there was a “patteoh baseless and repetitive claims” made in a number of
administrative and court proceedings. Rrnmetime 24 Joint Ventuye19 F.3d at 101there
were “voluminous challenges,” and IROSCQ 31 F.3d at 804, there were “numerous
grievances, arbitrations and enforcement proceeding&tgh Chapel728 F.3d 354involved
fourteen separate proceedings—a barrage afeedings that was cleardy series. Here, there
have been only two cases that IV has brought against Capital One. While it is true that IV has
sued various other entifein other courts, that litigation de not make its two instances of
litigation against Capital One a serfés.Further, I\V’s suits agast other defendants, alleging
infringement of various patents based on thotber defendants’ independent actions, have no
bearing on the merits of the litigati before me or Judge Treng&eeWaugh Chapel728 F.3d
at 366—67 (considering only claims against one development even though two different
developments had been subjéxtsuit, one named as a defendant three times and one named
fourteen times). Accordingly] only will consider the twosuits against Capital One.
Additionally, multiple claims brought in one caserdi constitute a series. IV has not identified

any controlling case law to the contrary.

Moreover, insofar as th&augh ChapeCourt identifiedPRElas the standard whéeinere

was onlyonelawsuit that could qualify as sham litigation a@dlifornia Motor as the standard

" This is not to say that the lawsuits IV Hied against Capital Oneould not evolve into a
series if IV continues to litigatits patents against Capital One.
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for when there was seriesof prior proceedings, it left open the question of the standard to apply
when there weréwo lawsuits that could haveeen sham litigation (a situation closer to the facts
in PREIthan inCalifornia Motor). After all, the sham litiggon cases array along a continuum
of instances of only one caskd to instances where many haween filed, and it seems overly
rigid to limit the underlying analysis oPREI to situations involvig only a single suit.
Therefore, even if | applied FdhrCircuit law, | would have toonsider the underlying rationale

of Waugh Chapelo determine whether these allegations of two instances of sham litigation are
analyzed best und®&RElor California Motor. As theWaugh ChapeCourt observed, theREI
standard is “ill-fitted” when “the presiding tiinal [for earlier] cases Hano occasion to measure
the baselessness of the suit,” while tbalifornia Motor standard enables a court to assess
potentially sham litigation when it cannot tédemine whether each legal proceeding was

objectively baseles®augh Chapel728 F.3d at 364.

In Waugh Chapelthere was no way of knowing whtite merits were of the various
earlier proceedings. At least two petitions wetithdrawn such that th&ibunals never had the
chance to consider them. Others were dismiaseghoot or as conjectiwithout any decision

on the merits with regard to whether the claims were objectively baseless.

Here, in contrast, in the sole earlier proéegdJudge Trenga clearly had the opportunity
to consider the bona fides because, as in tiis, @apital One brought igmtitrust counterclaims
in response to 1V’s patent litigation. Indeeddde Trenga reached a decision on the merits with
regard to four of the five patents 1V originally identified. His conclusions are available to me in

a published opinion that informed me of the ¢surationale. Further, the issue of sham
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litigation arose in the Virginiaaurt, and | have the benefit of Judge Trenga’s cogent an&ysis.
And, the other instance of purportedly sham liigatis the patent ligation that IV brought
before me—in which both a Special Master ardnsidered four claims on summary judgment.
Thus, | need not resort to analyzing “[t]he patt of the legal proceadis” in lieu of “their
individual merits” to determine whether IV ntliscriminately filed .. a series of legal
proceedings without regard for the meritd&¥augh Chapel728 F.3d at 363. Rather, it is quite
feasible to apply thd’REI standard to determine if these two instances of litigation were

objectively baseless.

Under PREL what | need to determine is whether a reasonable litigant in 1V’s position
could realistically expect to sua on the merits of its claims in this Court because, if it could,
the litigation was not objectively bassteand therefore not sham litigatioRREI 508 U.S. at
51, 62. As noted, this is an “stlute defense” thdtrequires no more than a ‘reasonabl[e]
belie[f] that there isa chancethat [a] claim may be heldalid upon adjudication.” Id. at 62

(emphasis added) (citation omitted)

> The Eastern District of Virginia observedath“[c]entral to Capital One’s theory of
monopolization [was] that IV ha[d] engaged in oretiten[ed] to engage in ‘sham litigation’ to
enforce a patent portfolio whose patents are, in fact, either unenforceable or so weak that, absent
IV’s ‘hold-up,’ they have limited commercial valuelhtellectual Ventures | LLC v. Capital One
Fin. Corp, No. 13-740 AJT, 2013 WL 66829841, *7 (E.D. Va. Dec. 1&013). But, it rejected
that theory because Capital One failed to “@legy specific litigatiorhistory to support that
claim or identify any particular patents IV halditempted or threatened to enforce that have
expired, been cancelled orjadicated to be invalid.”Id. The court also found that “IV and
Capital One do not compete in any relevant markeit, &mnot be said that 1V’s object is to use
th[at] or any other litigation to interfere witlhe business relationships of a competitord.
Thus, it concluded that “Capit One had] not alleged factsr circumstances that would
plausibly place th[at] litigation wiih any recognized exception to thidoerr—Pennington
doctrine, which protects private parties framtitrust liability basd on even unsuccessful
litigation attempts to enforce lawstiv potential anti-competitive effectsld.
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Fatally, Capital One cannot ekligh that IV’s litigation against it wa objectively
baseless because there werent@my indicia of probable causdlost significantly, in this case,
it is undisputed that the parties selected (B@F 134) and the Couappointed (ECF No. 143)
an independent Special Master (with significant experience handling patent litigation), who
wrote two comprehensive reports and recomaia¢ions (ECF Nos. 298, 315) regarding the
merits of four of IV's patent claims after the parties submitted cross-motions for summary
judgment on patent validity under 35 U.S.€.101. Prior to issuing those reports and
recommendations, the Special Master resoeittiple discovery disputes (ECF Nos. 170, 199,
203, 209, 223, 286, 290, 294); reviewed parties’ extensive formal briefing (ECF Nos. 147-1,
169-1, 227, 246), as well as supplemental lettefibgehat the Special Master requested (ECF
Nos. 298-1, 298-2) and twenty-seven exhibits] heard argument (EQW¥o. 298-3). Under the
Special Master’s detailed and insightful analyBisdid succeed on two of its patent claims: the
Special Master recommended a jodnt of patent eligibility fothe '084 and '002Patents. ECF
No. 298. This fact alone is suffesit to show that a reasonabkignt could realigcally expect
to succeed on the merits, and it vitiates thioncthat the loss before Judge Trenga meant that
IV no longer could reasonably believe that it could pilem this court. And, next to this fact,

any other disputes are scintillae.

Moreover, various other undisputed facts aspport the finding thal/’s litigation in
this Court was not objectively baseless. First, there is the presumptive validity of each of the
nine patents that were the subjectd\66 claims against Capital OneSee35 U.S.C. § 282(a)
(“A patent shall be presumed valid.”). SecoiM,filed both suits before the Supreme Court
decidedAlice Corp. Pty. v. CLS Bank Int134 S. Ct. 2347, 2351-52 (2014) (holding that claims

“disclos[ing] a computer-implemented scheme for mitigating ‘settlement risk’ ... by using a
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third-party intermediary” were not patent eligiunder 35 U.S.C. 8§ 101 brdther were “drawn

to the abstract idea of intermediated settletmand that merely reqing generic computer
implementation fails to transform that abstradea into a patent-eligible invention”). |
consideredAlice and the parameters it set for eligibility in concluding that two of the patents
before me were not actually patent-eligibfeeelntellectual Ventures | LLC v. Capital One Fin.
Corp, 127 F. Supp. 3d 506, 511-31 (D. Md. 201&.d, 850 F.3d 1332 (Fed. Cir. 201%).
The Special Master did not consider pAsite cases and found that the same patertgpatent
eligible. Seelntellectual Ventures127 F. Supp. 3d at 509 (“[Th&pecial Master did not]
address in any depth the increasing numbecaskes that have been decided by the Federal
Circuit and District Courts arourtie country that havieeen decided sindbe Supreme Court’s
recent decisions ilice Corp. Pty. Ltd. v. CLS Bank IntbY—U.S. ——, 134 S. Ct. 2347
(2014), andMayo Collaborative Servs. v. Prometheus Labs., lkhe5; U.S. ——, [132 S. Ct.
1289] (2012), that have found pate that are highly analogous to the '081 and ‘002 patents to
be invalid for abstractness under 35 U.S.C. § 10THjs shows that when IV filed suit, before
Alice was decided, it was realistic éxpect success on the merits)estst with regard to these
two patents.See also Content Extracti@nTransmission LLC v. WellBargo Bank, Nat'| Ass’n

776 F.3d 1343, 1350 (Fed. Cir. 2014) (“CET’s infilement suits, though unsuccessful, were not
objectively baseless . . . . because the statkeolaw of 8§ 101 was deeply uncertain at the time
CET filed its complaints agast Wells Fargo and PNC in 2012nder these circumstances, we
cannot conclude that as a matter of law, easonable litigant in 2012 could have expected

success on at least one of CET’s claims.”).

¥ Judge Trenga granted summargigment in Capital One’s favor on April 16, 2014, before the
Supreme Court decidedlice on June 19, 2014Seelntellectual Ventures | LLC v. Capital One
Fin. Corp, No. 13-CV-740 AJT, 2014 WL 151327&, *1 (E.D. Va. Apr. 16, 2014uff'd sub
nom.Intellectual Ventures | LLC v. Capital One Bank (US/A?2 F.3d 1363 (Fed. Cir. 2015).
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Third, IV has not filed any additional suits against Capital One Alost- Fourth, 1V
withdrew specific claims when it was persuadbdt it would not prevail, suggesting that it
reasonably believed it could paglvon the others. Fifth, Nappealed my summary judgment
rulings, an extra step that one who did noteztgo succeed likely wodlnot bother taking.
Sixth, while Capital One incurred significantst® defending IV's patent claims, IV also
incurred substantial litigatiorxpenses. The litigation before rhas involved nineteen attorneys
for 1V, as well as a Special Master and an eaaoaconsultant, the costs of whom the parties
have shared. The docket includes almost &0fies, and the documents in support of the
parties’ pending summary judgment briefing exceed 13,000 pages. Seventh, IV did not file for
these patents with the Patent and Trademark Oftieequired them and was entitled to rely on
their presumptive validity. Eightldudge Trenga ruled that IV{gmtent infringement action was
not an “exceptional case” marked by “unreasonaoleduct” that wouldustify an award of
attorneys’ fees to Capital One pursuant to 35 U.S.C. § 28&llectual Ventures | LLC v.
Capital One Fin. Corp.No. 13CV0740 (AJT/TCB), 2015 WL 7283108, at *1, *4 (E.D. Va.
Nov. 17, 2015) Ninth, IV incurred thesignificant expense of di@gnating nine experts on
objective reasonableness—in comparison to Clapitee’s failure to designate any—something
IV hardly would have done hatithought its underlying patent ctas were objectively baseless.
Under these circumstances, reasonable factfinder could condke that IV lacked probable

cause.

Further, if | were to reach the subjective inquiry of whether IV initiated litigation to
interfere directly with itscompetitor'sbusiness, it is questionable whether Capital One, a bank,
could qualify as a competitor ¢¥, a patent assertion entityindeed, Judge Trenga found that

Capital One is not 1V’'s competitorntellectual Ventures | LL®. Capital One Fin. Corp.No.
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13-740 AJT, 2013 WL 6682981, at *7 (E.D. Va. D&8, 2013). Thus, evei this litigation
were objectively baseless—which it clearly met—Capital One cannot establish that IV
intended to interfere “with the business relationships of a competi®egPREIL 508 U.S. at

60—61 (emphasis added).

In sum, not only is Capital One not a competitor of IV, but more significantly, a
reasonable litigant in IV’s position realisticallpudd have expected to succeed on the merits of
its claims in this Court. Therefore, the laiipn was not objectively saless. Consequently, it
was not sham litigation, and 1V is entitledNoerr—Penningtommmunity, as its patent litigation

is integral to Capital One’s antitrust claimBREI 508 U.S. at 51, 62.

Collateral Estoppel

Collateral estoppel, also knowniasue preclusion, “works to sare that parties get ‘one
full and fair opportunity to litigee a particular issue, while garenting needleselitigation of
that issue.””Barna Conshipping, S.L. v. 2,000 Metriong, More or Less, of Abandoned Steel
410 F. App’x 716, 720 (4th Cir. 2011) (quotihg re Cygnus Telecomms. Tech., LLC, Patent
Litig., 536 F.3d 1343, 1350 (Fed. Cir. 2008)). Collatertdmzel bars relitigation of an issue or
fact if

(1) the issue or fact is identical to the qareviously litigated; (2) the issue or fact

was actually resolved in the prior proceedi(®);the issue or fact was critical and

necessary to the judgment in the prioogaeding; (4) the judgment in the prior

proceeding is final and valid; and (5) the party to be foreclosed by the prior

resolution of the issue or falohd a full and fair opportunity to litigate the issue or
fact in the prior proceeding.

In re Microsoft Corp. Antitrust Litig.355 F.3d 322, 326 (4th Cir. 2004) (emphasis added).

Collateral estoppel may be offensive or defensiiak. Offensive collateral estoppel is

“[w]hen aplaintiff [or counter claimant or third party plaintiff] employs the tiime of collateral
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estoppel or issue preclusion ‘foreclose the defendant [or coantdefendant or third party
defendant] from litigating an issue the defendant has previously litigated unsuccessfully in an
action with another party.”Id. (quotingParklane Hosiery Co. v. Shqrd39 U.S. 322, 326 n.4
(1979)). Defensive collatar estoppel is “when defendanf{or counter defendant or third party
defendant] employs the doctrine ‘to prevent airglff [or counter clamant or third party
plaintiff] from asserting a claim the plaintiff [or coentclaimant or thol party plaintiff] has
previously litigated and lost against another defendanid” (quoting Parklane Hosiery 439
U.S. at 326 n.4). A defendant (or defending paatgd can employ defensive collateral estoppel
to bar claims the plaintiff (or claim® already unsuccessfully made agaitistrather than
another defendantSee Zeno v. United Statééo. DKC-09-544, 2009 WL 4910050, at *8 (D.
Md. Dec. 11, 2009)aff'd, 451 F. App’x 268 (4th Cir. 2011)Here, the Intellectual Ventures
companies, which are Counter Defendants anddTRarty Defendants, invoke the doctrine to
prevent the Capital One companies, which @oanter Claimants and ifd Party Plaintiffs,
from asserting the claims they wesessfully alleged against IV the Virginia ltigation. This

is an instance of defensive collateral estop@ele id. Microsoft 355 F.3d at 326

IV insists that collateral egppel bars relitigation of whethéhe market that Capital One
identifies is a “relevant markettfecause the Eastern District of Virginia already determined that
the same market that Capital One describes here was not a relevant market for antitrust purposes,
IV Mem. 7-8, and that issue was critical andessary to Judge Trenga’s judgment, which was a
valid, final judgmentid. at 9, 12. IV contendthat, although Capital @npleaded different facts
in this case, the changes were “immaterial,” and “[a]lteringfdbts alleged cannot avoid issue
preclusion” because “[i]ssue preclusion prevemtsecond attempt to relitigate with additional

pleaded facts, or any other wayltl. at 8—-9. Capital One countersatithe pleadings define a
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different relevant market, Capital One Opd5-17, that the chang@re not immateriald. at
17, and that in any event, the market definiticas not critical or ne@sary to the judgment.
at 17-18, because “the Virginiawdts decision rested on thedependent groundkat Capital
One’s market definition and monoggbower allegations were bothswifficient to state a claim.”

Id. at 18.

Notably, “relevant market” is a necessary elenwdrall of Capital One’s antitrust claims.
SeeBerlyn Inc. v. The Gazette Newspapers,,|i8. F. App’x 576, 582 (4th Cir. 2003) (noting
that, “to determine whether any antitrust vimat[under the Sherman Act or the Clayton Act]
has occurred, ‘[the courtjmust first defin@e relevant market because the concept of
competition has no meaning outside its own arboajever broadly that arena is defined,” and
that the party bringing an atrtist claim “bears the burden ofgmf on the issue of the relevant
product and geographic market&mphasis added) (citin§atellite Television & Assoc. Res.,
Inc., v. Continental Cablevision of Va., In@.14 F.2d 351, 355 (4th Cir.1983)8ee also
Spectrum Sports, Inc. v. McQuillaB06 U.S. 447, 456 (1993) (stating that, for an attempted
monopolization claim under 8§ 2 of the Sherman Ait,determine whether there is a dangerous
probability of monopolization, courts have found it necessary to corbigleelevant markedand
the defendant’s ability to lessen or destrmympetition in that market” (emphasis added))
United States v. Grinnell Corp384 U.S. 563, 570-71 (1966) (statithat, to prevail on a claim
of monopolization under § 2 of the Sherman Acplaintiff must prove!(1) the possession of
monopoly power irthe relevant markeand (2) the willful acquisitin or maintenance of that
power as distinguished fromaywth or development as a ceagsience of a superior product,
business acumen, or historic ment” (emphasis added))iJnited States v. Phila. Nat'| Bank

374 U.S. 321, 363 (1963) (holding that “a merggich produces a firm controlling an undue
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percentage share tife relevant market&nd results in a significant increase in the concentration
of firms in that market is so inherently ligeto lessen competition substantially that it [is a
violation of 8§ 7 of the Clayton Act unless thes¢ evidence clearly showing that the merger is
not likely to have such anticompetitive effects” (emphasis addie®))My Party, Inc. v. Live
Nat., Inc, 88 F. Supp. 3d 475, 503 (D.dV2015) (stating that, farevail on a claim of attempted
monopolization, a plairfft must prove (1) a specific itent to monopolize relevantmarket (2)
predatory or anticompetitive acts; and) (& dangerous probability of successful
monopolizatiofi) (emphasis added) (quotirkplon Indus. Inc. v. E.l. DuPont de Nemours &
Co., 748 F.3d 160, 177 (4th Cir. 20143¥f'd sub nomlt's My Party, Inc. v. Live Nation, Inc.
811 F.3d 676 (4th Cir. 2016). Therefore, if theevant market that Capital One alleges has not
changed in any material respect from the relevaatket it defined in the Virginia litigation,
then Judge Trenga’s cdasion that Capital One’s “relevant mkat” did not constitute a relevant
market for antitrust purposes prevents relitigatiothat issue, and IV ientitled to judgment as

a matter of law on all countsSee Berlyn73 F. App’x at 582.

Capital One does not challenge whether d hafull and fair opportunity to litigate the
sufficiency of its market definition before eéhEastern District ofVirginia, whether the
sufficiency of the relevant market it alleged was actually resolved in that court, or whether Judge
Trenga issued a valid, final judgmerieeCapital One Opp’n 15-17. Reer, as noted, Capital
One challenges the applicability of issue preclusion in two regards: (1) whether the relevant
market is materially differenn this litigation, and (2) whetlheludge Trenga’s conclusion that
the proposed relevant market was not a relexsarket for antitrust purposes was critical and

necessary to the judgment he issuBde id.| will consider each challenge in turn.
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Is the relevant market materially different in this litigation?

A relevant market is generally viewed @ field of “meaningful competition.”
IGT v. Alliance Gaming Corp.702 F.3d 1338, 1344 (Fed. Cir. 2012). It is
determined by “commercial realitiesdnd “consumer choice” and, while it
typically includes substitusefor a particular producit may also consist of a
single product or brand wheerthere is no “reasonable interchangeability” with
other comparable products, that is, whitiere are essentiallyo substitutes for a
given productEastman Kodak Co. v. Imagechnical Servs., Inc504 U.S. 451,
481-82 (1992) (quotingnited States v. E.I. du Pont de Nemours & Gb1 U.S.

at 404).

Intellectual Ventures | LLGs. Capital One Fin. Corp.No. 13-CV-00740 AJT, 2013 WL
6682981, at *4 (E.D. Va. Dec. 18, 2013).

In the Virginia litigation, Capital One alleged that the relevant market wa'$rtheket
for technology enabling business processmmmon throughout the commercial banking
industry in the United States.”Intellectual Ventures2013 WL 6682981, at *5 (quoting
pleadings). The Virginia court rewad the relevant market definition d$V’s ‘portfolio of
3,500 or more patents that [IV] alleges cover widely used financiatedai banking services’
in the United States.’Intellectual Ventures2013 WL 6682981, at *5Here, Capital One once
again alleges that IV's 3,500 pate comprise the relevant rkat. Fourth Am. Countercl.
1 158; Third Party Compl.  50Notably, the alleged market hast changed because IV has not
acquired any new patents in the relevant investriends since CapitaDne filed its antitrust
counterclaim in the Virginia litigation. DetkiDecl. § 4, Ex. 69, Jt. Rec. 3,415. And, Capital
One acknowledges that, previously, | observed tiat“[Virginia] court restated the relevant
market as the Intellectual Ventures companipsitfolio of 3,500 or more patents,’” the same
market alleged here.Intellectual Ventures | LL@. Capital One Fin. Corp.No. PWG-14-111,
2016 WL 160263, at *3 (D. Md. Jan. 14, 2016) (quotingellectual Ventures2013 WL

6682981, at *5)seeCapital One Opp’'n 16. Yet, in Capital One’s view, the Virginia court’s
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“restatement [of what the relevant marketsyvavas dicta ... badeon comments made by
Capital One’s counsel during oral argument orsImotion to dismiss,” and the actual alleged
market in the Virginia litigation was not the saa®it is here. Capital One Opp’n 16. On the
contrary, as IV asserts, IV Bly 5, the transcript from oral argument demonstrates that Judge
Trenga paraphrased the relevant marketdaofirm his understandingf what Capital One
alleged, and Capital One confirmed that his dedin was accurate. Hr'g Tr., Ex. 3, Jt. Rec. 147
(“THE COURT: You're saying the 3,500 paterttsat are owned by Intellectual Ventures
constitutes 100 percent of the patents involved ineth@ostmarket for technology enabling —
for patents pertaining to technology elwadp business processes. [CAPITAL ONE’'S
COUNSEL]: And that's because tife antitrust law. We’re not saying they’re the only patents
that relate to commercial banking services. We're saying they have effectively an
inescapable threat [sic], which in antitrust law is what is controlling prices and eliminating
competition. ... The commercial reality facbg Capital One is you can’'t get around this
market.”). Thus, the alleged relevant market is the same.

But, in this case, Capital @nsets forth different facts teupport a findig that these
patents qualify as a relevant market for antitpugposes. In the Virginia litigation, Capital One
alleged that IV's patent portfolio qualifiecebause Capital One had a business need to avoid
litigation, which it only could do by licensing theatents in the portfolio. Now, instead of
relying solely on the need tavoid litigation, which Judge Trenga already found to be
insufficient to define a relevant matk Capital One also contends thaintinu[ing] to provide
the online services they already offer without paying the cost-prohibitive licensing fees to the
Intellectual Ventures companies—etlonly source of such licenses—is’a business necessity.

Seelntellectual Ventures2016 WL 160263, at *3 (quotintntellectual Ventures | LLC v.

44



Capital One Fin. Corp.99 F. Supp. 3d 610, 622—-23 (D. Md. 2015Based on this change in

the factual allegations, | deed 1V’s motion to disngs on claim preclusion groundmtellectual
Ventures 2016 WL 160263, at *3. Thupre-discovery, | concluded that Capital One adequately
alleged a plausible relevant market that was not identical to the one alleged in Virginia and

therefore not barred lbgollateral estoppelld.

Capital One relies on this preliminary finditg argue that the relevant markets are not
identical. Capital One Opp’n 15, 17. In its viethese changes are material because “the
evidence confirms that, to compete, Capital Onstmptovide the core banig services that IV’s
infringement claims targetethcluding ATMs, payment cardand online and mobile banking,”
and “the business necessity allegations (and evidence) raiseemliffearket definition issues

than those present in Virginiald. at 17.

IV counters that there “is nevidence to support the armgent that a license was a
‘business necessity’ for Capital One or any other bank, none of which licensed any patents.” IV
Reply 23 n.17. Indeed, discoveryshaoncluded, and to date, I\f&tent litigatiorhas not led to
Capital One (or any other company) licensing ploetfolio of thousand®f financial services
patents that IV amassed, as none of IV’s patent claims havesteBuli judgment in IV's favor.

Nor is there any other evidence that Capital Orgetbdicense 1V’s paterportfolio or has been
unable to do business because it has not licetiieegdatents. Certainly, Capital One may feel
compelled to license the patentb avoid litigation,but Judge Trenga akdy concluded that
avoiding litigation is not a sufficig business necessity to defiagelevant market. Therefore,
despite the new factual allegations before me,adlfeged relevant markeas not changed in a

material way.
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Was Judge Trenga’s conclusion that greposed relevant market was not a
relevant market for antitrust purposes criiand necessary to é¢hudgment he issued?

The crux of Capital One’s argument is that Boairth Circuit has stated that “when issue
preclusion is considered in thentext of two separate litigationsgs it is here, “if a judgment in
the prior case is supported by eitlof two findings, neither finding can be found essential to the
judgment.” In re Microsoft Corp. Antitrust Litig.355 F.3d 322, 328 (4th Cir. 2004). The parties
agree that separate findingspported Judge Trenga’'s judgmelV Mem. 10; Capital One
Opp’'n 17-18, but they disagree about the effedtthose independent grounds. Capital One
relies on theMicrosoft holding to argue that Judge Trengatnclusion regarding the relevant
market was not critical and necessary t® jadgment. Capital One Opp’n 17-18. 1V relies on
Ritter v. Mount St. Mary’s CoJl814 F.2d 986, 994 (4th Cir. 198@nd insists, to the contrary,
that “alternative determinations’ should each held material, and thus a basis for issue
preclusion,” IV Mem. 10 (quotingRestatement (First) of Judgmerd 68 cmt. n). Notably, in
Ritter, the Fourth Circuit considered circumstangesvhich (as here) the defendant had raised
collateral estoppetiefensivelyto preclude relitigation of issugzreviously determined by the
court, 814 F.2d at 989-90, wheread/icrosoft, the Fourth Circuit considered whetlugfensive

collateral estoppel should prectucktlitigation of certain factual findings, 355 F.3d at 325.

Because, as noted, the motion before me wesldefensive collateral estoppel, | look
first to Ritter. There, the district court had dissed the plaintiffs legal claims of
discrimination against her employer under tlgpi& Pay Act (“EPA”) and Age Discrimination
in Employment Act (“ADEA”) and held a benchat on her equitable claims under Title VII.
814 F.2d at 988. At trial, the court found thatté&® “was not qualifid for tenure” (“tenure
issue”) and that the only valid comparator shentdied “was clearly more qualified” than she

(“comparator issue”).ld. at 989-90. Ritter appealed tbsmissal and the trial rulingld. at
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989. The Fourth Circuit affirmed the results of trial based on thlecwiat's finding on the
tenure issue, without reachingetiscomparator issue, but remadder the trial court to hold a
second trial, this time by jur on the EPA and ADEA claimdd. at 988.

On remand, the employer moved for summadgment on the EPA and ADEA claims,
arguing that, “because the ADEA and EPA clainaal common elements with the Title VII
claim, the issues determined by the courtthe Title VII claim collaterally estopped the
relitigation of those issues before a jurgsid the district court granted the motioid. at 988—
90. Ritter again appealed, and theufth Circuit considered “whegh the findings of fact made
by the trial judge in thd&itle VII equitable suit should collatalty estop the relitigation of those
facts before the jury on the remanded EPA and ADEA legal actiddsat 988

The Fourth Circuit decided that, even though “the doctrine of collateral estoppel was
designed to bar the relitigatiari issues determined inpior suit,” it could apply to relitigation
within the same suit (as in the case beforeb#gjzause where the relitigation “involves the same
parties, the same issues arising out of the sanef facts, and the sameurt,” the “sameness’
or mutuality of parties in interests which senassthe basis for the development of collateral
estoppel doctrinesis present.ld. at 991-92. Thus, the case befdrevas “the classic case in
which the court can utilize the doicte of collateral estoppel viibut fear of denying a litigant a

right to argue his claims to the besthig ability before a competent courtd. at 992.

The court then considered whet collateral estoppel should apply, given that the district

court decided both the tenure issand the comparator issue whesolving Ritter’s Title VII

14 As for the summary judgment ruling precluding titigl jury, because the issues had been
decided by the judge at a rmh trial, the Fouh Circuit observed that “an equitable

determination can have collateral-estoppel effacta subsequent legal action and ... this
estoppel does not violate the Seventh AmendmerRitter, 814 F.2d at 990-91 (quoting

Parklane Hosiery439 U.S. at 335).
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claim, and the Fourth Circuit had affied based on only the tenure issulel. at 993. It
observed the general rule that, “wée¢he court in the prior suit has determined two issues, either
of which could independently pport the result, then neither determination is considered
essential to the judgment” andlleteral estoppel does not bar tigiation of either issue, unless
“‘one of the two determinations is upheld qupeal,” in which case “collateral estoppel [bars

relitigation] as to that issudd. The Fourth Circuit noted:

The rationale underlying this amlary to the collateral ésppel doctrine is that it
guards against the use of non-essentiahdactd ancillary findigs to estop later
litigations. ... Non-essential findingbaild not serve as the basis for collateral
estoppel because thHeigants might not have caentrated their energies and
resources upon the full development and presentation of these issues. Thus, ...
this requirement ensures the integritydacompetence of any particular finding
before it is allowed to estop collateral relitigation.

Id. at 993-94.

Despite this rule, the Fourtbircuit concluded that collater estoppel barred relitigation
of both issues in the case beftrgeasoning that collateralteppel is “limited by the overriding
principle that the courts should protect a litiganight to a full and faiopportunity to litigate
his claims” but otherwise “capable of flexibleteéenination to serve the interests of judicial
economy by preventing needless relitigatiofd” at 994. It noted that Ritter “had a full and fair
opportunity to litigate” the compator issue as well as the tenure issue, given that she had
“conducted extensive discovery” @ripresented a vigorous argunbéa the trial court” on the
comparator issue, and both rounds of litigatiovoived “the same parties, the same issues, the

same facts, and even the same coud.”

Zeno v. United StatetNo. DKC-09-544, 2009 WL 49160 (D. Md. Dec. 11, 2009),
affd, 451 F. App’x 268 (4th Cir. 2011), iwhich this Court considered botRitter and

Microsoft, also provides guidance. Kenq the plaintiff, an attorney who had been subject to
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disciplinary proceedings in Puerto Rico, Massaeltasand Texas, filed suit (with his wife) in

this Court against several federal judges, the dntates Attorney for the District of Puerto

Rico, and several Assistant United States rdgygs, a Massachusettsate court judge, two

clerks from the Massachusetts state toamd three Massachusetts attorneils. at *1. The
defendants moved to dismiss, and this Court granted the motion on the bases of lack of personal
jurisdiction, improper venue, andjth regard to the defendajudges, prosecutors, and clerks,
absolute and qualified immunityd. The plaintiffs appealed but then voluntarily dismissed their

appeal.ld.

Thereatfter, they filed suit again in this Court, against the same federal defendants as in
their earlier lawsuit, as well as the United Statésk. at *2. They assertethat the Court had
jurisdiction under the Feddr@ort Claims Act. Id. The defendants moved to dismiss and the
Court considered both claimné issue preclusion, concluding that claim preclusion barred the
plaintiffs’ claims in the second suitd. at *6. As for issue pregsion, the Court observed:

In In re Microsoft [355 F.3d 322,]the plaintiffs attempted to useffensive
collateral estoppel to preclude the deferideom relitigating factual findings that
were made in a case brought against dbendant by different plaintiffs in a
different court. In deciding the meaning of “critical and necessary,” the court
expressed the following coarn regarding the use offensivecollateral estoppel:

“If a trial court were to make an unneceaysar collateral finding in a case and the
defendant appealed the judgment, the Bgigecourt, in affirming the judgment,
would generally not reach the unnecegdandings. Thus, such findings would
evade appellate reviewld. at 327> The court noted that the United States

> The Microsoft Court stated that, if the judgment wemt on appeal, the court in which issue
preclusion is raised “must take care to limit pplecation to facts thatvere necessary to the
judgment actually affirmed bthe [appellate court]."Microsoft 355 F.3d at 328.Here, Capital

One appealed the dismissal of its claims in\thriginia litigation but then abandoned the appeal.
SeelV Mem. 1; Mot. to Dismiss Cross-Appedx. 11, Jt. Rec. 349-55 (stating that the question

it posed for the Federal Circuit, “whether Capital One’s antitrust counterclaims, as pleaded
before discovery, alleged enougtts about the relevant marketd Intellectual Venture’s [sic]

... conduct to state a claim,” wdeffectively irrelevant becaudbe District of Maryland . . .
allowed Capital One to file new antitrust ceéenclaims against IV based on a more developed
pleading,” and if the Federal Circuit ruled in Capital One’s favor, it “would move to transfer and
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Supreme Court granted courts “broadadetion to determine when [offensive
collateral estoppel] should be applietfecause of a “greater possibility of
unfairness from the use offehsive collateral estoppelld. at 326. The court
decided that parties would have a greater opportunity for full litigation of issues if
the “critical and necessary” requirement warerpreted strictly to mean that the
issue or fact must be “essential tdristead of merely “supportive of” the
judgment in the prior proceeding in orderbe barred by coltaral estoppel in a
future proceeding. In other words, in the Fourth Circuit, issues are generally not
barred by collateral estoppel when mdhan one issue could independently
support the result ahe prior judgment.

Zenq 2009 WL 4910050, at *7 (emphasis addedginal emphasis removed). Indeebtiet
Fourth Circuit noted that, iRitter, it “essentially appl[ied] a law-of-the-case principle” while
“callling] it collateral esoppel and appl[ying] it in the expgonal circumstances of that case,
where the parties were the same, the issuestiversame, the facts were the same, and even the
court was the same.” 355 F.3d at 328.Microsoft the Fourth Circuit heldn the context of
offensive collateral estoppethat “when issue preclusion is considered in the context of two
separate litigations, the restive principle recognized imRitter remains viable—that if a
judgment in the prior case isigorted by either of two findgs, neither finding can be found

essential to the judgmentd.

But, significantly, inZenq this Court then noted that, “Epite the Fourth Circuit’'s
general rule regarding alternative rulingedecollateral estoppel, the Fourth Circuit [Ritter]
applieddefensivecollateral estoppel to bar issues in a case wheredsugs were previously
decided and where both of the issues cddde independentlyupported the result.”Zenq
2009 WL 4910050 at *8 (citing Ritter, 814 F.2d 986). Thi€ourt concluded irZeno that
“defensive collateral estoppel . . . bar[red] the court’s consideratimsues that involve[d] ‘the

same parties, the same issues, the daate, and even the same courtd. It reasoned:

consolidate these claims withe ongoing litigation in Marylandgnd that consolidation would
not meaningfully expand the relief that Capital One seeks in that litigation”).
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Though this case has been assigned toffareint judge, Plaintiffs’ allegations
regarding the individual Defendants aexactly the same as in Plaintiffs’
complaint in the prior case. Because thmplaints are nearly identical, this case
presents the same issues of person@diction, venue, and imunity as to the
individual Defendants that were resolvbyg the court’s judgment in the prior
proceeding. Furthermore, Plaintiffs had & &nd fair opportunity to litigate those
issues in the prior proceeding. Plaintified a notice of apgal in the Fourth
Circuit after their case was dismissesidathen asked the Fourth Circuit to
dismiss their appeal, citing a change in their own legal strategy. In doing so,
Plaintiffs conceded the issues of perdguasdiction, venue, and immunity as to
the individual Defendants. The cdagr prior decision became final when
Plaintiffs’ appeal was dismissed by theurh Circuit. Finally, despite the fact
that the court’s previouslecision rested on theealternative grounds for
dismissal—personal jurisdiction, venuadammunity—all of the grounds apply
in this case.

As noted, what IV seeks to invoke is defgascollateral estoppel.Thus, the “greater
possibility of unfairness from the use of offéve collateral estoppel” is not presengee
Microsoft 355 F.3d at 326. And, the prior litigationtime Eastern District of Virginia involved
“the same patrties, the samssues, [and] the same factRitter, 814 F.2d at 994. Although the
prior litigation was not in this Court, Judg&renga’s reasoning and analysis in his
comprehensive written opinions in ther§inia case is available to m&ee Intellectual Ventures
| LLC v. Capital One Fin. CorpNo. 13CV0740 (AJT/TCB), 201%/L 7283108, at *1, *4 (E.D.
Va. Nov. 17, 2015)tntellectual Ventures | LLC v. Capital One Fin. Corio. 13-CV-740 AJT,
2013 WL 6682981 (E.D. Va. Dec. 18, 2013 ertainly, the conchion that Capital One’s
alleged relevant market wa$tot a ‘relevant market' unde any recognized antitrust
jurisprudence,”Intellectual Ventures2013 WL 6682981, at *5, which provided a basis for
dismissal of the monopolizatioma attempted monopolization clainsge idat *5, *8, was only
one of two alternative groundsrfdismissal of these claimsSee id.at *6—7 (concluding that

capital One failed to alleged @ ful monopoly power sufficientlysee also idat *8 (“Capital
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One’s attempted monopolization claim alleges thaesanjury, and in the same fashion, as its

monopolization claim . . . and fails tagt a claim for the same reasons.”).

But, as noted, Capital One does not challemgether it had a full and fair opportunity to
litigate the sufficiency of its market definitiobefore the Eastern District of VirginiaSee
Capital One Opp’n 15-17. Indeed, Capital Ofetlifan opposition to IV’'s motion to dismiss in
that court and argued its position at a hearing, eatuag for its alleged relevant market in both
instances. Moreover, the court considerethlibe opposition brief and the oral argument in
resolving the motionid. at *5 (citing hearing transcripgnd opposition). Also, as idenq
Capital One appealed the prior court’s ruling to the Fourth Circuit and then withdrew its appeal.
Thus, the sufficiency of the market definitiomas fully and fairly litigated. Under these
circumstances, it is appropriateapply defensive collateral estoppethis case to estop Capital
One from arguing that its relevant market, whids not changed materially from the relevant

market alleged in the Virginia litigation, is not a relevant market for antitrust purposes.
Conclusion

In sum, IV's Motion for Summary Judgment, ECF No. 656, IS GRANTED because
Noerr—Penningtoimmunity and collateral estoppel bothr l62apital One’s antitrust claims. The
parties’ Motions to Seal, ECF Nos. 658, 665 &76, ARE GRANTED. IV’s objections to the

Joint Record Exhibits, ECF No. 674, ARE BRRULED. A separate Order will issue.

Dated: November 30, 2017 /S/
Paul W. Grimm
United States District Judge
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