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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND
JOSHUA HAUSFELD
Plaintiff,
V- Civil Action No. TDC-14-0142
LOVE FUNDING CORPORATION

Defendant.

MEMORANDUM OPINION
Plaintiff Joshua Hausfeld worked as a loan originator for Defendant Love Funding

Corporation (LFC”) for several years beforeFC terminatedhis employment in May 2013.
This action arises frohFC'’s failure to paycommissions tdHausfeldfor loans thatriginated
before his termination Hausfeldasserts claims faa violation of the Maryland Wage Payment
and Collection Law (“MWPCL”"), Md. Code Ann., Lab. & Em@@8 3101 et seq(West 2015)
and breach of contract, ahd seeks a declaratory judgment tiais entitled to commissions for
the work performed prior to his termination. Presently pending B&dMotion for Summary
Judgment and Hausfeld’'s Cralg®tion for Partial Summary Judgment. The Motions are fully
briefed and ripe for disposition. Nwearing is necessary to resolve the issugseLocal Rule
105.6 (D. Md. 2014). For the reasaet forth belowLFC’s Motion for Summary Judgment is
DENIED. Hausfeld’'s CrosMotion for Partial Summary JudgmentGRANTED IN PART and

DENIED IN PART.
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BACKGROUND

Hausfeld’s Employmentin Maryland

LFC is a Virginia mortgage banking company that offers Federal Housingmstnation
(“FHA") insured loans fomultifamily housing,affordable housing, healthcare facilities, and
hospitals. It is headquartered in Washington, D.C. and does not maintain offices lanelary
Hausfeld a Maryland residenjoined LFC as an underwriter in March 2006, then was promoted
to the position ofVice PresidentLoan Originatorin April 2010, reporting directly to Mark
Dellonte, the President ai@hief Executive Officer (“CEO”pf LFC. In January 2013, Hausfeld
was promoted to Senior Director of Originatioh$ausfeld was an atill employee.

Originators serve as the “face” td-C clients SeePl.’s Mem. Opp. Summ. J. (“Pl.’s
Opp.”), Ex. 3, at 9, ECF No. 33. Among their responsibilitiess to “identifly] lending
opportunities” and “to generate business for the compddydt 9-10. AlthoughHausfeld was
based out oELFC's office in Washington, D.C., his duties required him to travektoousstates
across the countryHausfeldoftenworked from his home in Maryland. Using a mobile device
provided by LFC, bregularlyinitiated communications with borrowers and potential borrowers
from his home office, from which he haatcess to the company server. Dellonte and Jonathan
Camps, SenioVWice President oL FC, were aware of andid not object to Hausfeld working
from home.

Dellonte and Campmstructed Hausfeld that beirgsuccessful originator required him
to go outside the officeo generate clientsThey encouraged Hausfeld to spend minimal time in
the office and most of his time at marketing functions, potential alie@tings, and site visits.

For amost all ofthe loans he originated, Hausfeld attended meetings at the borrower’s premises



and conducted site visits to assess the potential real estate collateral goseprdoan
transactions. Many of the potential borrowers included residents and businessegamd/

Hausfeld’s Employment Agreement provided th&C “normally schedules originators
for one or twoconferences oconventions each year for business development and education
purposes.” Pl.’s OpEx. 5, at 2, ECF No. 3Z. In 2010, Camps approved Hausfeld's request
to attend the Health Facilities Association annual meeting in Ocean Citylaki@rty generate
future business and maintain a presence in MarylafC paid Hausfeld's expenses. In 201
and 2012, Camps approved Hausfeld's proposal to sponsor an exhibit booth azintiaé
meeting and advertised Hausfeld's attendance onLHt website. Hausfeld also attended
annual meetings in Baltimar#arylandfor the Eastern Lenders Associatiororderto maintain
a presence within the FHIendingcommunity. LFC sponsored th8altimoreannualmeetings
and paid all of Hausfeld’s expenses of attending.

BecauseLFC offers FHA loans,Hausfeld also attemd networking events at the
Baltimoreoffice of the United States Department of Housing and Urban DevelagsD”)
gearedtoward encouraginggreaterinteraction betweehFC andthe HUD office In 2012, he
also attendedon behalf of LFC the Bisnow Multifamily Conference in Bethesda, Mand,
where he expected to meet with potential borrowers, and meatiRyckville, Marylandof the
Society of Physician Entrepreneurs dné Johns Hopkins Alumni Real Estate Forum.

In 2011, Hausfeldand afellow loan originatoy Artin Anvar, proposeda marketing
campaign to Dellonte and Camps, known as the A7 Marketing Campaigoh targeted
Maryland and other statesDellonte and Camps approved the campaign, which Hausfeld
Anvar carried out untilHausfeld’s termination. The campaign generatddars relating to

Airpark Apartmentsn Gaithersburg, Marylandnd Woodington Gardens Baltimore For the



Woodington Gardens loan, Hausfeld made three site visits to the property in Balamobr
attended a meeting at tBaltimore HUDoffice with a repesentative from Woodington Gardens
and anLFC underwriter.

Hausfeld's networking and marketingactivities resulted in many loan prospects in
Maryland, such as the Paradise Assisted Living Facility in Catonsvideyldhd (2011) the
Randolph HillsNurang Center in Wheaton, Marylan(2012) and the Forest Glen Nursing
Home in Silver Spring, Marylan@012) Although none of those prospects resulted in loan
closings, Hausfeld made multiple visitsMaryland locationso examine the premises and meet
with the potential borrowers.

. Hausfeld’s Terms of Employment

Hausfeld’'sEmployment Agreemenprovided that his duties were to “[o]riginate loans
through direct borrower contact, coordinate the preparation and submission of platansdo
funding sources, facilitate the process from application to commitment, arsd i@asclosing
loans.” Pl’s OppEx. 5, at 1. Under thAgreement, Hausfeld was paid a $100,000 annual
salaryplus production commissisnas calculated under LFC’'s Compensation Pading paid
quarterly “after the fees are earned and received by the Compddy.at 2. Production
commissions werealculatedbased on a schedule of percentages of an origindtdnisual
Production,”which generally consisted tifie profits, fees, and certain revenue associated with
originated loans.Id. In February 2013|.FC updated its compensation policy to include a new
Originator Compensation PlgiCompensation Plan”). Because Hausfeld was an originator, the
terms of theCompensation Plan applied to him. The Compensation Plan prothdgdin
addition to base salary, originators are entitled to receive production commibsiged on

Annual Production “paid quarterly in arrears after the fees are earned and receivesl by t



Company.” SeeDef.’s Mem. Supp. Mot. Summ. J. (“Def.’s Mem.”) Ex. 6, at 4, ECF Ne831
To earn the production commissions, an originator's AhRuaduction must total more than
twice his or her base salary.

Neither the Employment Agreement nor the Compensation Plan specificallyietetite
specific actions an originator must take to earn a production commissioroan. a8l Quality
Control Plan developed by LFC provides that although originatorexgpectedo maintain the
client relationship throughout the entire process, loan closing coordinators Spomsile for
coordinating the closing of loan commitments.” Pl.’'s Opp. Bxat 10, 15. Loan closing
coordinators are responsible for ensuring that all HUD requirements gr&hmedraft closing
documents are in the correct foramd reflect the approved mortgage budgstablish special
accounts, ensure that all legal docuteesnd mortgage instruments are properly executed and
that all required closing document are assembled, recorded, and fded.”

The Compensation Plan also includes a defecoedpensatiortlausedesigned, in part,
to incentivize high earning origir@s to remain with the company. Dellonte, who instituted
deferred commissions, describieds “a golden handcuiff you will.” Pl.’s Opp. Ex. 4Dellonte
Dep. 42:10-13 ECF No. 326. Under thedeferredcompensatiorclause, if an originator’s
Annual Production totals more than $1,000,000, the originattireisentitled to a production
commission equal to 55 percenttbé originator'sAnnual Production. The originator, however,
is paid only 50 percent of the Annual Productadrthe next quarterly comssion pay period.
The remainingfive percent is deferred for three yeargfter that threeyear period, if the
originator remains employed by LFC,ethast five percenis paid outat the next quarterly

commission pay period.



Under this systemthe deferred commission was earned by the originator for work
already performedThe only requirement to receive the deferoesnmissionis to remain a
LFC employeefor three years after the commission was earndthe Compensation Plan
however,provides that, “Upon termination of employment, no production commissions will be
paid to the former originator other than at the discretion of the Executive Magaigem
Committee.* Def.’s Mem. Ex. 6at 6.
Il . Hausfeld’s Termination

As part of its business|.FC trades Government National Mortgage Association
mortgagebacked securities (“Ginnie Maes”).LFC sells the Ginnie Maes to fund the loans it
makes to borrowers. According 10FC, its Ginnie Mae business is built on the strong
relationships and reputationhias fostered with investors over the yedgcause &ving a good
relationship with investors helpsFC get the best interest rates available on the market, a
tarnished reputation would affect its ability to get competitive interest rates.

On May 3, D13,LFC terminated Hadeld after hehad asked Kimberly Estep of Branig
CapitalMarketsto seek bids fothree ofLFC’'s Ginnie Maeselating to thdPonce Plaza Nursing

& Rehab (“Ponce Plaza”), Arch Plaza Nursing & Rehab (“Arch Plazaiyl Villa Ocotillo

! The Employment Agreemembntains the same languadrit furtherprovides that “Such

production commissions shall be ratable to the extent that the former originatdsutedtto the
overall necessary and normralquirements by originators to close the loan, the amount of staff
effort required to close the [loan], the originator’s absence, and the circuesssurcounding

the termination of the originator.” Def.’s Mem. Ex.a4,4 ECF No. 316. It is not entiely clear
whether the terms of the Compensation Plan, which are not signed by the partestains the
statement that it “is not intended to be a contractual commitment,” Def.’'s Mem. Bx2,6 a
constitutes an amendment to the Employment Agreementirbye wof the language in the
Agreement that “LFC reserves the right to modify its compensatiooypmd deemed necessary
and prudent by the Executive Management Committee.” Def.’s Mem. Ex. 4, at 4. Bémause t
parties appear to accept the Compensatiam Bs part of the Employment Agreement, and
because the outcome of these Motions does not depend on whether the Plan is part of the
Agreement, the Court does not decide this issue.
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properties. At the time, LFC employed William “Bill” Jones as arthouse Ginnie Mae trader.
Estep was not an authorized Ginnie Mae trader for LFC. On May 2, 2013, whenliHaosfd

not make contact with Jondsg consulted withEgep about what prices could be obtained, then
spoke to Dellonte and Jones. Although Hausfeld states that he believed Jones gave him
permission to have Esteggekbids for theloans Dellonte asserts that he forbade Hausfeld from
moving forward with Estep.Hausfeld then asked Estep to seek bidsich causedonfusion
amongLFC's investors, at least one of whomeBtche Bankthoughtit had purchased a Ginnie
Mae Estep knew that Jones wbBC'’s trader and thalonesneededo give permission before
Estepcouldtake any addn. Based on her belief that Jones had authorized Hausfeld to have her
to seek bids, Estesolicited bids, but she did not sell any of the Ginnie Mdasllonte stopped
Estep before any Ginnie Maes were sold.

While this activity was occurringlones received telephone calls from LFC investors
asking why someone other than Jones was seeking to trade LFC Ginnie Déagsche Bank
called Jones under the belief that it had purchased the Ponce Plaza loan fromtetht
Suisse contacted Jonascause it had placed bids on the Villa Ocotiltal Arch Plaza loan As
it turned out Joneshad separately obtained bids on tda Ocotillo loan and sold it to
Goldman Sachs, the highdstider,the same dayLFC had to tell the investors that budd not
honor any of the pending bids or transactions arising from Estep’s activitiesusBeafithe
need to restore investors’ confidence in LBGnesvas unable to sell the Arch Plaza and Ponce
Plaza loansintil May 8, 2013, at a price lower th#re bidsEstephadreceived LFC terminated

Hausfeld because of his role in this episode.



IV.  Disputed Commissions

When Hausfeld was terminatedi-C decided not to pay him any further commissions,
including hisdeferred commissioon his Annual Productionln 2012, Hausfeld generated an
Annual Production of $5,043,397, resulting in over $2,500,000 in production commissions.
After subtracting previously paid commissions, LFC calculated thatetlddausfeld $202,160
in deferred conmission. LFC did not pay Hausfeld the deferred commission because he was
terminated for cause.

LFC also did not pay Hausfeld production commissiaasvhich Hausfeldassertghat
he is entitledrelating to 11 loans. Thes®ans,which had not yet, or had only recently, closed
as of the date of Hausfeld’s termination, were either originatadaogfeld or were originated
underan agreementiausfeldhad withAnvarto split commissions on loamggnerated by either
originator.

The specific loans for which Hausfeld seeks production commissions ard-orgst
Cove Apartments (“Forest Cove”); (2) Villa Ocotillo; (3) Sea Mar CommunitgltdeCenter
(“Sea Mar”); (4) Airpark Apartmentgb) Arch Plaza; (6) Ponce Plaza; (7) StaunfénAssisted
Living Facility (“Staunton VA”); (§ Orchard Park of Pearlan@) Orchard Park of Murphy;
(10) Orchard Park of Odessand(11) Adagio at Westshore Palms (“Adagio”).

A. Loans Subject to the CommissiofSplit Agreement

Four of the 11 loaneriginated from the A7 Marketing Campaign with Anvar. Hausfeld
and Anvar agreed to split equally all commissions earned from loans geneyated B7
Marketing Campaign.The Compensation Plan contemplates splitting commissions when two or
more originatorsare involved in a loan, as recommended by the originators and approved by

management.The commission split applied no matter whether Hausfeld or Anvar was the lead



originator of the loan, and no matter the amount of work that either performed. Hauslel
Anvar memorialized the agreement in emadLFC. As particular loans came close to closing,
Hausfeld and Anvar emailed~C to indicatethat they were splitting the commissior.FC
honored thecommissiorsplit agreementsand did not ask about the division t#bor in
originating the loans.
1. Forest Cove

On the Forest Cove loan, Anvar was the lead originafhhe Forest Cove loarlosed
before Hausfeld was terminatédt before commissions were paid. Thus, there was no work
required of Hausfeld tearn the commission that he failedctamplete According to Dellonte,
hadHausfeldnot been terminatethe would have received his production commisdanForest
Cove.

2. Villa Ocotillo, Sea Mar, and Airpark Apartments

Villa Ocotillo, Sea Mar, andhirpark Apartments are the other loans that resulted from
the A7 Marketing Campaign with Anvar and were subject to the commispldragreement
between Hausfeld and Anvar. Anvar was the lead originator on all three IBanshe Villa
Ocaotillo loan, Anvar made the initial call tohe borrowerin late 2011 and setup site visits.
Anvar initiated the loan process, signed and negotiated the engagement l|dited tva
borrower through the transaction, and handled issues as they, aude as assistnwith
reparing handrails on the prems® comply with HUD requirements. Anvar worked witte
borrower to gethe rate lock authorization signed and assititedoorrowemwith the settlement

statement. The dealwhich closed on July 26, 2013, didtmequire an irperson closing.

2 The rate lock process is the procbgswhich the originator works witthe borrowera secure
aninterest rate for the loan. After the borrower signgagagement lettesubmits a good faith
deposit, and signs the rate lock authorization, LFC is able taridblke interest ratéor the loan.
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The Sea Maroan wasinitiated in November 2012 and closed on July 30, 20ARer
making the initial call tothe borrower Anvar negotiatedand signedthe engagement letter,
assisted irobtainingthe HUD certification,assisted in the rate lock process, and explained the
closing process to the borrower. The Sea Mar loan closed on time and without Asvasdid
not attend the closing.

The Airpark Apartments loawas initiated in March 2013 and closed on January 27,
2014. As with the other loans, Aaivsigned and negotiated the engagement letter, assisted in
obtaining HUD certificationassisted with theate lock authorization process, and explained the
closing process. Hausfeld attended only one meeting with Anvar at the premisepawk Air
Apartments in Maryland. The loan closed on time and without incident. Anvar did not attend
the closing.

B. Arch Plaza and Ponce Plaza

The Arch Plaza and Ponce Plaza loans, whichtiadame borrower, closed on June 26,
2013. After Hausfeld was terminated, no other loan originator was assigned to the loan, and no
production commission was paid to any other loan originator. Prior to closing, tbeveoand
its insurance agent regsted to finance the insurance premiums as part of the mortgage payment.
Camps acknowledged thtte loan closing coordinator for Arch Plaza and Ponce Plaza resolved
the issue, but stated that he was available if neesheldthat Hausfeld would have bestpected
to be available had he not been terminated. Camps specifically assisted witheahassrose
the day before closing when the borrower wanted a higher payoff amount in ordease tak
full collateral used to secure the mortgage. Camps had to explain that such a casimgp w

permittedand had to convince the borrower to leave the full collateral in place.
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C. Staunton VA

The Staunton VA loan closed on July 23, 2013. During his deposition as the LFC
corporate designee on November 20, 2014, Camps testifiedatwatginator replaced Hausfeld
on this loan. He stated thét was not allocated to me. It was not allocated to another
originator. | suspected that Karen Ford stepped in on that, but | do not recall specificadlg.”
Pl’s Opp. Ex. 8 Camps Dep. 174821, ECF No. 3210. In hisaffidavit executed on February
17, 2015, however, Camps stated that for this loan, he took over responsibilities ytypicall
handled by the originator after Hausfeld’s termination and specificalgdrtbat he handled the
ratelock process shortly after Hausfeld’s departure.

D. The Orchard Park Loans

Orchard Park of Pearland, Orchard Park of phyr and Orchard Park of Odessa
(collectively, the “Orchard Park Loans”) wee construction loans. Unlike other loans,
construction loans have two closingan initial endorsement closing and a final endorsement
closing. After the initial endorsement closing, construction of the property coramenc
throughout which the loan is disperdedhe borroweover a series of payments called “draws.”
Def. Mem. Ex. 25, Camps Decl. § 8, ECF No:-Z¥1 The final endorsement closing occurs
when construction concludes. For the purposes of calculating production commissions for
construction loans, originatorseagiven credit toward their Annual Production based on the
revenue received from the draws during construction.

The initial endorsement closings occurred September 21, 2011 for Orchard Park of
Murphy; on November 18, 2011 for Orchard Park of Odessa; and on March 13, 2013 for Orchard

Park of Pearland The final endorsement closings occurred on December 16, 2013 for Orchard
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Park of Murphy; on December 30, 2013 for Orchard Park of Odessa; addtaloer 21, 204
for Orchard Park of Pearland

Until his termination, Hausfeldias paid all commissions that became due as draws were
made on all three loansNo other loan originator was assigned to the loans or was paid the
remaining production commissisrfor these loans. During the period between Hausfeld
termination and the final endorsement closings, Gangmdled certain matters relating to the
loans. For exampleall three loans received mortgage reductions, under which the loan amount
is reduced when a HUD review shows that the construction costs are expectddwerbian
originally anticipated. Camps had several conversations with repregesitatithe borrowers to
explain the mortgage reductions. He also had to engage with the borrower owenruack
extension fees incurred on the Murphy and Odessa loans. On the Odessa loan only, Camps also
had to assist in resolving a temporary withholding of the final draw due to a \sage is

E. Adagio

Adagio was also a construction loafhe initial endorsemeriosing for Adagio did not
occur until August 29, 2013. Because no draws were made bédmsfelds termination, he
received no production commissions on the lodi:C Executive Vice President and Chief
OperatingOfficer Karen Ford whowas theloan clsing coordinator for Adagidjas stated that
sheperformed someesponsibilities typically handled by the originator on the loan. During the
initial endorsement closinghe value otthe borrower’sconstruction contract increased, causing
it to haveto fund the shortfall before the initial endorsement closing could occur. During
constructionthe borrowercould not afford to funadhange ordert the contract Ford assisted

in resolving these issues.
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Camps, however, testified that Ford’s role be toan wasasa closer and stated that
“Karen, had Josh been there, still probably would have been the closer on the transkttson.”
Opp. Ex. 8, Camps Dep. at 180:281:7. For his part, Camps stated theg assisted with this
loan as a point of contact for the borrower and participated in several phone callbewith t
borrower, who was inexperienced with HUD loans, to provide reassurance. As ofrifpeffili
LFC’s Motion for Summary Judgment, Adagio had not yet had a final endorsement.closing
V. Procedural History

On December 13, 2013, Hausfeld filed suit againsSC in the Circuit Court for
Montgomery County, Maryland, asserting claims for a violation of the MWPQiurfCl1),
breach of contract (Count IlI), and a declaratory judgment (Count IH)its Answer,LFC
asserted aaffirmative defense of setff and recoupment. On January 17, 2Q1EC removed
the action to this Court.LFC has filed a Motion for Summary Judgmeatguing thatit is
entitled to judgmenas a matter of lawn all claims Hausfeld has filed a Croe$dotion for
Partial Summary Judgmesgeking judgment as a matter of law in his favor on (1) the MWPCL
claims relating to LFC’dailure to pay his deferred commissiandhis Forest Cove production
commissionand (2)LFC's setoff and recoupmerdffirmative defense.

DISCUSSION

Legal Standard

Under Federal Rule of Civil Procedure 56(a), the Cgrahtssummary judgment if the
moving party demonstratélhat there is no genuine issue as to any material fact, and that the
moving party is entitled to judgment as a mattelaw. Fed. R. Civ. P. 56(af;elotex Corp. v.
Catrett 477 U.S. 317322 (1986) In assessing the Motipthe Courimust believe the evidence

of the nonmoving party, view the facts irthe light most favorable to the nonmoving pariyd
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draw alljustifiable inferences ints favor. Anderson v. Liberty Lobby, Incd77 U.S. 242, 255
(1986).

The nonmoving partyhas the burdeno show a genuine dispute on a material fact.
Matsushita Elecindus. Co. v. Zenith Radio Corpl75 U.S. 574, 58@7 (1986). “A material
fact is one that might affect the outcome of the suit under the governing I8mriggs v.
Diamond Auto Glass242 F.3d 179, 183 (4th Cir. 2001) (quotiAgderson 477 U.S.at 248)
(internal quotation marks omitted). A dispute of material fact is only “genuinstfficient
evidence favoring the nonmoving party exists for the trier of fact to return a vérditttat
party. Anderson477 U.S. at 248—49.

“When faced with mssmotions for summary judgment, the court must review each
motion separately on its own merit$o‘ determine whether either of the parties deserv
judgment as a matter of law.”’Rossignol v. Voorhaar316 F.3d 516, 523 (4th Cir. 2003)
(quotingPhilip Morris Inc. v. Harshbargerl22 F.3d 58, 62 n.4 (1st Cir. 1997)).

Il. The MWPCL Claim

In Count I, Hausfeld claims that~C has unlawfully failed to pay him wages that he
rightfully earned, in violation of the MWPCL.The MWPCL provides thagmployeramust pay
employees all wages due for work that the employee performed before the termination of
employment Md. Code Ann., Lab. & Empl. §-805(a). Commissions are wages for the
purposes of the MWPCLSee§ 3501(c)(2)(ii).

LFC moves for summary judgment drausfeld’s MWPCL claim on the following
grounds: (1) the MWPCL does not apply to this case because H&ustehlployment
relationship withLFC was centered ithe District of Columbia, not Maryland; and (2) under the

factual record in this casélausfeld did not fulfill his obligations to earn the commissions
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guestion, so there is no genuine issue of material fact on whether Hausfeld ishawed t
commissions.

Hausfeldcrossmoves for partial summary judgment on his MWPCL claim relatirtggo
deferred commission and Forest Grove production commission, arguinthé¢havidence is
undisputed that he earned those commissions prior to his termination.

A. Applicability of the MWPCL

As an initial matterLFC argues that the MWEL is inapplicableto this case because
District of Columbia law, not Maryland law, governs this dispute. SpecifidaH¢ asserts that
under the doctrine akex loci contractus District of Columbia law applies becauseC and
Hausfeld’s work werebased inthe District of Columbia, and the Employment Agreement
betweenLFC and Hausfeldriginated in the District of Columhia Hausfeld responds that
Maryland courts have recognized MWPCL causes of action, even when the mmpioy
arrangement originates in another statevided that the employee has engaged in some work in
Maryland. As discussed below, the Court finds that Maryland law and the MWPCL ajbpiy t
case because (LFC is an “employer” under the MWPCL, such that the MWPCL would be
applicable to Hausfeld's emgtment; and (2Maryland law applies because bfaryland’s
strong public policy, as expressed in the MWPCL, that employees must be peaged earned.

1. LFCis a Maryland “ Employer”

The MWPCLprovides “a remedy to employees who are attempting to ctdistcivage’
from an employer. Cunningham v. Feinbergl07 A.2d 1194, 1203Md. 2015) (itations
omitted). The statute defines “employer” dany person who employan individual in the
State” Md. Code Ann., Lab. & Empl. §-301(b). To “employ” underne MWPCLincludes

“allowing an individual to work” and “instructing an individual to be present at a work site.” §

15



3-101(c)(2). The MWPCLthusapplies to a company that either allows an employee to work in
Maryland or instructs the employee to be present at a work site in Maryames Assocs., Ltd.
v. Anderson943 A.2d 30, 48 (Md. Ct. Spec. App. 2008). The fact that an individual works for
an outof-state company, located in that state, under an employment contract governed by th
laws of that statedoes not preclude the applicability of the MWPCQLunningham107 A.2d at
1198, 1210-11, 1218.

The threshold for establishing employment in Maryland under the MWPB @Glatively
low. The employee does not have to be regularly employed in Maryldindes 943 A.2d at
48-49. InHimes theMaryland Court of Special Appealseldthat the MWPCL applied tthe
work of a project manager fa Virginia corporation who worked out of the corporation’s
Fairfax, Virginia headquarters, because the empls@®ed as a project manager for a
Lockheed Martinconstructionprojectin Virginia that requiredhim to attend meetings twice a
month at Lockheed Martin’s office in Baltimore, Marylandd. Here, Hausfeldvorked in
Marylandto an even greater extent ththe employee iiHimes To identify potential business
and generate revenue fbFC, Hausfeldproposed and engagéd a marketing campaigthat
generated prospective Maryland borrowers whose premises Hausfedd wsitducted various
site visits to prperties in Maryland that were the subject of loans, attended meetings &lthe H
office in Baltimore, andattended various conferences and events in Maryland to generate
business forLFC and maintain its presence in the Maryland lending communibfzC
encouraged Hausfeld &pend minimal time in hisffice in Washington, D.C. and instead to
spend time “on the road” at marketing events, potential client meetings, and site RiSgs
Opp. Ex. 6 Hausfeld Decl. § 5BECF No. 328. LFC supportecdHausfdéd’'s Maryland activities

by approving his proposals, paying for his attendandeglatyland events, and advertising his
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attendance at conferencesThroughout that period, with the approval of his supervisors,
Hausfeld worked frequently from his home in Maryland, aided in part by conrgugplied
mobile devices and remote network access.

LFC attempts to downplay Hausfeld’s involvement in Maryland by noting that Hausfeld
attended conferences and association meetings sporadically at his own distiratioa was
never required to work in Maryland, and that Hausfeld's work was not sufficiently &makyl
focused becausé€FC has clients nationwide and some of Hausfeld’'s Maryland contacts
originated from national marketing campaigns with which Hausfeld had littleview@nt in
planning. LFC also notes that Hausfeld met infrequently with individual borrowers in Maryland,
and that his efforts there did not lead to loan closings.

Under the statute, howeveif-C is an “employer” if it“allows an individual to work” in
Maryland SeeMd. Code Ann., Lab. & Empl. 88 3-101(c)(2), 3-501(b). There is no requirement
thatthe company direct the employee to work in Maryland. Moreover, there is no requirement
thatthe work performed in Maryland be specifically targeted toward Marylanthabthie work
provesuccessful or profitable fadhe employer. All that is required is that the individual work to
some extent in Marylandhe sum of Hausfeld’s involvement across borrowers, events, and site
visits is sufficient to meet the threshold of employment in Maryland, pantigwiéen coupled
with the work that Hausfeld did for the company from his home in Maryl&@ek Himes943
A.2d at 4849 Thus,LFC is an “emploer” under the MWPCLsuch thathe statute applies to
Hausfeld’s earnings

2. Choice of Law: Lex Loci Contractus
LFC argues thaeven if the MWPCL is deemed to apply to Hausfelcbenpensation

from LFC, the MWPCLIis neverthelessapplicable becauses a chixe-of-law matter,District
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of Columbia law governs this case. A federal caiiting in diversityapplies the choicef-law
principles of the forum state, in this case, MarylaKthxon v. Stentor Elec. Mfg. C813 U.S.
487, 496 (1941)Zimmerman v. Novartis Pharm. Cor@89 F. Supp. 2d 757, 761 (D. Md.
2012). CitingYeibyo v. EPark of DC, Inc.,No. DKC-200701919, 2008 WL 182502 (D. Md.
Jan. 18, 2008)I.LFC argues that Hausfeld’'s MWPCL claim for unpaid wages is effectaely
contract claim. Yeibyg 2008 WL 182502, at *5 (holding that an MWPCL claim sounds in
contract because “employment relationships are paradigmatically contractual ure )nat
Maryland lawgenerallyapplies the doctrine d&x loci contractuswhich provides tha contract
dispue is governed by the law of the jurisdiction in which the contract was m&de. Allstate
Ins. Co. v. Hart611 A.2d 100, 101 (Md. 1992)Because the Employment Agreement between
LFC and Hausfeld was signed in the District of Columbia, LFC argue®isiaict of Columbia
law applies. See Yeiby02008 WL 182502, at *56 (dismissing Maryland wage law claims
because the employment contract was executed in the District of Columlstatettithat it was
governed by Massachusetts law).

The Maryland Court of Appeals, however, has recently addressed this very issue in
Cunningham v. Feinberdl07 A.2d 1194 (Md. 2015).In Cunninghamthe court held that an
attorney could bring a claim under the MWPCL for unpaid wages against a &ibgised law
firm at which he had worked, because althotighemployment contract had been entered into in
Virginia, andhe was required to spend the viasjority of his time at the office in Virginia, he
handled Maryland cases and attended depositions, client meetings, and court progeedings
Maryland. Id. at 119899. In so holding, the coudxpressly rejected the conclusionYeibyo
that lex loci cantractus necessarily applies to an MWPCL actiod. at 120304, 1210611

(“[E]lmployees working for employers located in Virginia are not limited to ckeseavailable
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under Virginia’s wage payment laws, but may, in certain circumstances, berahka claims
under the MWPCL in Maryland courts.”)Rather, the court found that because the employment
contract at issue did not have a cheaddaw provision, and the case did not involve a “dispute
over the validity and enforceability of the contract “a dispute over the construction or
interpretation of one of the express terms or provisions of the contecigci contractusdid
not apply. Id. at 1205-06.

It is not certain how this rule applies to the facts before the Court. Here, the
Employmen Agreement between LFC arhusfeld does not have a chemelaw provision,
and there is no dispute regarding the validity of the contract. LFC, in argutndatbsfeld has
not earned production commissions, seeks to interpret the term stating tbdaor@riginator’'s
duties is to “assist in closing loans,” though as set forth below, the Court does ndectmesi
term to define when an originator has earned a commissiansfeld does, however, claim that
one provision of the contract, the term that gives LFC discretion not to pay any c@nmiss
after termination, is unenforceable. So it is likely i case falls within the category of cases
to whichlex loci contractusvould ordinarily apply But Cunninghamrelied significantly on
Himes in which the Maryland Court of Special Appeals held that the MWPCL applied to the
work of a project manager for a Virginia corporation, even though that case involved a dispute
about “contractualhprovided severance pdy Cunningham 107 A.3d at 333(discussing
Himeg; Himes 943 A.2d at35. In Himes there was a dispute over how much severance pay
was owedo an employeeyhich required the court to interpret the contractual term “terminated
. . . for reasons other than performance or causkEiimes 943 A.2d at 35, 389. Because
CunninghamreferencedHimes favorably and did not identiffhat MWPCL case involving

interpretation of a contract term as a case in whagHoci contractusshould have been applied,
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it is difficult to conclude with absolute certainty thak loci contractusapplies to the present
case.

Nevertheless, even if the present case falls within the category of MWPCL cases
involving one of the conditions identified @unninghamwhich requiesapplication oflex lod
contractus as it appears to do, this Court concludes that Maryland law would apply because of
Maryland’s strong public policy interesitat earned wages must be paseeCunningham943
A.2d at1215. In Cunninghamatfter concluding thdex loci contractusvas inapplicable on the
facts of that case, the Maryland Court of Appesilsted albeit indicta, that Maryland has a
longstanding exception to applyihgx loci contractus'‘when doing so would be contrary to a
strong public policy of this Statednd ttat the court Would be inclined not to foreclose”
recovery “under the MWPCL in Maryland’s courts for public policy reasonisl’ at 1211
(internal quotation marks omitted).The court went oo criticize cases which federal courts
haverefused to findhat the MWPCL reflected the strong public policy of Marylamatjngthat
such casesypically involved contracts with choieef-law provisions, and emphasizedhat
many such casepredated a 2011 amendment to the MWPdaldinga provision explicitly
staing that “[a]n @reement to work for less than the wage requinedier this subtitle is vojd
which applies to bonuses and commissiond. at 1216; Md. Code Ann., Lab. & Empl. 88 3
502(f), 3501(c). The courtrecounted the legislative history of thmendmentwhich indicated
that the amendmenmtas intended “to clarify for the courts that the MWPCL is important public
policy.” Cunningham 107 A.3d at 1217 (quotingVage Payment and CollectiorvVoid
Agreements: Hearing on H.B. 298 Before the HEBonomic Matters Committeé28th Sess. 1
(2011) (statement of Del. Joseline A. Péma@nyk)). Given that it did not have to reach this

issue to resolve the case, the court did not specifically hold that the MWP@sepfs strong
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Maryland public policy,but it made absolutely clear its view thiatdoes. Id. at 1215 (“We
encourage a future Maryland Court to hold (in light of the considered dicta expbhessg¢ that
the MWPCL represents strong Maryland public policy.”).

“In the absence of a state statatr a controlling decision directly in point a federal court
will attempt to determine what the highest state court would hold if confrontedivethame
issue.” Sherby v. Weather Bros. Transfer Cd21 F.2d 1243, 1244 (4th Cir. 1970).
“Considered dicta in the opinions of the highest state court should not be ignored; and dictum
which is a clear exposition of the law must be followed unless in conflict with otbesiates of
that court.” Id. In this instance where Cunninghamunmistakably expressethe view of
Maryland’s highest court that the MWPCL represents the strong public policy gfavdsthis
Court holds that because of this strong public policy, Maryland’s exceptier koci contractus
applies in this case, such that Maryland iastheform of the MWPCI, not District of Columbia
law, applies’ Cunningham107 A.2d at 1211.

B. Commissions

LFC further argues that even if the MWPCL applies to Hausfeld’'s work, it is heless
entitled to summary judgment because no reasonable factfinder could concludeutiialdHaas
a rightto any of the commissions he claims in this casader the MWPCLemployers must
pay employeesdil wages due for work that the employee performed before the termination of
employment’ including commissions. Md. Code Ann., Lab. & EmpB 8-505(a), 3-
501(c)(2)(ii). Because th&WPCL does not make a distinction baswd employment status at

the time of payment, the law makes clear that any wage due an employee must be paid

® Because the MWPCL applies in this case, and because Hausfeld has not allegedod caus

action under th®istrict of Columbia Wage A¢tD.C. Code 8§ 32301 et seq. the Court need
not address LFC’s argument that Hausfeld is exempt from the protectionslafithat
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“regardless of the ensuing termination of the employdéedex v. McCahe811 A.2d 297, 304
(Md. 2002). “Contractual language between the parties cannot be used to eliminate the
requirement and public policy that employees have a right to be compensatedr feffointsi.”
Id. Thus, the fact that the Compensation Plan states that “Upon termination of enmjayme
production commissions will be paid to the former originator other than at the discoétihe
Executive Management Committee,” Def. Ex. 6, at 6, does not provide a basi<ito il to
pay any commissions earned by Hausfeld during his employrBeetMedex811 A.2d at 304.

The key question relating to the claimed commissions is whether Hausfeld performed the
work necessary to earn them prior to his terminati§A]n employee’s right to payment vests
when the employee does everything required to earn the wadgsdt 305; seeHoffeld v.
Shepherd Elec. C0932 A.2d at 1197, 1207 (Md. Ct. Spec. App. 200lding that the
MWPCL affords relief only when the employee has performed all the merkssary to earn the
compensation before termination). “Whether an employee has earned a commigssiuis am
the terms of employment.Hoffeld 932 A.2d at 1207citing WhitingTurner Contracting Co. v.
Fitzpatrick 783 A.2d 667, 673 (Md. 2001)).

In this instance, the Employment Agreemdascribes the duties of a loan originator as
to “[o]riginate loans through direct borrower contact, coordinate the preparatiosuamission
of potential loans to funding sources, facilitate the process from applicatiomtaitnent, and
assist in closing loans.” Def.Blem. Ex. 4, at 2. But the EmploymeAgreementand the
Compensation Plan do not explicitly defiwdat specificvork an originator must perform on a
particular loan to earn a production commission. The Compendaaonprovidesonly that
“[p] roduction commissions are available to all personnel directly engaged in thetjgmoadic

fee income” and that[6]riginators will be entitled to receive production commissions, paid
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guarterly in arrears after the fees are earned and received by the Compahis’'Mem. Ex. 6
at 4 This provision addresses the timing of payments, not what an originator must do to ea
them.

There is no dispute that Hausfeld originated the loans in question, personally or as part of
an arrangement with another originator. LFC amgthat the evide® shows that Hausfeld did
not carry out his general duty to “assist in closing the loans” and therefore did not earn the
production commissionsDef.’s Mem. Ex. 4, at 2.The specificactions requiredo “assist in
closing the loanséare not defined.Notably, however, nder LFC’s business model, originators
are not directly responsible for all steps in the loan process. Underwriting amugy ckoe
managed by separate personnel, the underwriter and loan cbasindgjnators Originabrs are
not permitted to particiga in underwriting for conflicbf-interest reasons, but they are required
to “maintain the client relationship throughout the process” and “ensure clientratiop in
securing documentation.” Pl.’s Oplpx. 3, at9-10. After the loan rate is locked, the closing
process, led by the loatosing coordinatgrincludes ensuring that the closing documents reflect
what was provided for in the commitment, ensuring that the commitment conditosetiafied,
making sure thathe proper parties have signed all loan agreements, and confirming tleatsall f
are calculated correctly and collected. No spedaifasing duties are assigned to thean
originator.

LFC argues that this case is similarMeLaughlin v. Murphy 372 F. Supp. 2d 465 (D.
Md. 2004), in which the court granted summary judgment on MWPCL claims relatingd@unp
commissions sought by a mortgage broker terminated pribetolosing of certaitoans. Id. at
474. In that case, however, the Employment Ames# specifically provided that because

“getting the loan to settlement is a major part of the Employeess’ minployees are not entitled
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to commissions for “loans not settled and funded prior to their termination of engaaynid.
at 472. On two of the loans for which summary judgment was granted, the broker had signed the
customers up for loan programs for which they did not quadyhe loans were turned over to
another loamrsalesman who arranged to have the loans “completelgne” and received the
commissions.Id. at 473. The third loan at issue did not clog#. Because closing was not a
“major part” of an LFC loan originator’s rol&lcLaughlinis distinguishable from the present
case.

More relevant ighe similar case dRogers v. Savings First Mortgadd,C, 362 F. Supp.
2d 624, 645 (D. Md. 2005)n which the plaintiff, who was seeking to collect commissions on
loans which did not clodeeforehe was terminatedvas a loan officer who originated loans, then
turned the loans over to other departments for processing and closing, but still wasqiteed
to perform “some additional work . . . right up until the time of closirigdgers v. Savings First
Mortgage,LLC, 362 F. Supp. 2d 624, 645 (D. Md. 2005 he court rejected the company’s
position that it was entitled to summary judgment based on the principle that no cimmsniss
were earned until the loan was actually closed, and instead concludedrtlans for which
“no additional work was done” after the plaintiff's termination, the commission would he due
See id. The court indicated that denial of summary judgment was appropriate where the
defendant had not provided evidence to show that on certain loans, another loan officer took over
for the plaintiffand “had to do substantial work, and was paid the commission for that work.”
Id. at 647. Thus,where there is no formal description of what specific tasks a loan originator
needs to perform to earn a commission on a loan, and the loan originator dbagenprimary
responsibility for closing loanshe analysis of whetheéhe loan originatoearned commissions

prior to his termination is necessarily fdi@sed and requires consideration of such factors as:
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(1) whether another originator took over on the loan; (2) whether any substantial workilgrdinar
performed by an originator was actually performed by another prior to ¢l@idg3) whether
the company paid the commission on the lwaanother employeas a result of such worlSee
id.; see alsdAbelman v. Wells Fargo Ban&76 F. Supp. 2d 660, 664 (D. Md. 2013) (stating that
evidence that plaintiff did not complete certain job responsibilities before teanployment
could establish that the plaintiff did not earn commissions).

Applying these principles, the Court now reviews the evidence presented on each of the
commission claims.

1. Deferred Commission

The parties agree that Hausfeld was not paid $202,170 in deferred commission pursuant
to the Compensation Plan. This amount, whishpart of Hausfeld’'s overallproduction
commission based on Annual Productigras withheld for three years after was originally
earned pursuant to a provision of the Compensation Plamtlonte testified thathis deferred
commissionrule was implemented in pato encourage retention of higanking employees
LFC argues that it was not required to pay those commissions to Haasfibld time of his
terminationbecausehe threeyear waiting period had not expired, dmetausehle Employment
Agreement and Compensation Plan both provide that, “Upon termination of employment, no
production commissions will be paid to the former originator other than at the discoétihe
Executive Management CommitteeDef.’s Mem. Ex. 6, at 4; Def.’s Mem. EX. 4, at 4.

In Medex the Maryland Court of Appeals held under the MWPCL that such commissions
cannot be withheld upon termination. 811 A.2d a#20 There, the plaintiff sought payment of
certain incentive fees that he had earned but which had not been paid to him prior toitgrminat

because the company haat@ntractualprovision stating that payments of incentive fees were
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conditional on “being an employae the end of the incentive plan . . . and being employed at the
time of actual paymentId. at 33. The court concluded that the MWPCL required payment of

these incentive fees because they had been earned prior to termination and condlutled tha

compmny could not eliminate that requirement through a contractual provision conditioning
payment on continued employmenmdl. at 3942.

Medexis controlling here. “In accordance with the policy underlying the [MWPCL], an
employee’s right to compensation vests when the employee does everythinglremeasen the
wages.” Id. at 41. Thereis no dispute thatausfeld’sdeferred commissiqrike the incentive
fees inMedex had been fully earned. Dellonte acknowledged ttatleferred commissiowas
earne for work already performed, and that nothing further edéd be done to receive the
funds other than to wait for the thrgear vesting period to elapse. Pl.’s Opp. ExDéllonte
Dep. 29:5-30:14. Dellonte acknowledged that the only readdausfeld was not paid the
deferred commission was that he wasrminated for causeand the LFC policy is that no
production commissions are paid to former personnel except at the discretion of nemtagem
Id. at 34:211. But “[c]ontractual language between the parties cannot be used to eliminate the
requirement and public policy that employees have a right to be compensatedr feffointsi.”
Medex 811 A.2d at 39. Thus, Hausfeld is entitled to the deferred commissater the
MWPCL, notwithstanding LFC’s attempt to condition payment on continued empihbyianed
its policy that payment of commissions to terminated employees are at the discretion of
management.Seeid.; Rogers 362 F. Supp. 2d at 643 (applyiMedexto require payment of
yearend bonuses conditioned on continued employment). LFC’s motion for summary judgment
on this issue is therefore denied. Rather, because there is no disputbettagferred

commission waslready earned, arfdedexestablishes that Hausfeld is entitled to the deferred
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commission as a matter of law, the Court grants Hausfeld’s cross motioarfial pummary
judgment on the deferred commission.
2. Forest Cove

Of the 11 loans for which Hausfeld seeks production commissions, ForestisCibne
only one which closed prior to his termination. It was one of four loans that wenrgjbetof a
commissiorsplit arrangement between Hausfeld and Anvar under which both originatord agree
that they would receive 50 percent of the commission, regardless of how much work eac
performed on the loan. This arrangement was memorialized in an email excnahgne 27,
2012,which establishes that Hausfeld, Anvar, and LFC all agreed to abide blaving been
informed by Anvar of the “50/50 deal split,” Steve Kingthe LFC Vice President of
Administration and Financeequested a list of the deals subject to the agreemeis.OBp. Ex.
10, EMail Chain (June 27, 2012), at 2, ECF No-13Z2 Camps,in his capacity aslanaging
Director of Production, was on the email chamespondd that he was “aware of this
relationship’ and agreed that an updated list should be providédat 1 Hausfeld then serat
list of the deals covered by tlgreement anstated “The commissioron all of these deals will
be split 50/50.” Id. Anvar acknowledge his agreement with the arrangement by responding,
“Confirmed.” Id. This evidence squarely refutes the assertion by Dellonte that LFC “was not a
party to any verbal agreements” betweeaausfeld and Anvar “to split production commissions
50-50.” Def's Mem. Ex. 1,Dellonte Decly 21, ECF No. 31-3.

Although LFC asserts thatithagreementvas not binding on LFCthe documentary
evidence establishes that the arrangement made within the structure of LFC’'s own
compensation policy. “Whether an employee has earned a commission depends on the terms of

employment.” Hoffeld 932 A.2d at 1207 (citingVhiting Turner Contracting Co. v. Fitzpatrick
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783 A.2d 667, 673 (Md. 2001)). Here, the Employment Agreement and Compensation Plan both
contemplate fee splarrangements The CompensatiorPlan specifically provides that “All fee
splits will be recommended by the originators involved but splits will be approved by the
Managing Director of Production.Def's Mem.EXx. 6, at 6n.4 Camps, the Managing Director

of Production, memorialized his approval the commissiossplit agreementn the June 27,

2012 email chainAlthough LFCarguablycould have rescinded its approval of thggeement at

any ime, there is no evidence that it did so prior to Hausfeld’'s termination. Rather, it is
undisputed that LFC honored this arrangement up to Hausfeld’'s terminétidect, on May 7,

2013, four days after Hausfeld’s termination, King wrote to Dellonte asking if Hduséaild

be “paid anything (50/50 with Artin) on the Forest Cove Apts. deal which closed on Aprjl 26?”
to which Dellonte replied, “I don’t think he should be paid anything going forwart’s ®&pp.

Ex. 18, Email Chain (May 78, 2013), at 4, ECF No. 320. Thus, thecommissiorsplit
agreementvas part of the terms of employment and was one way that Hausfeld could and did
earn production commissions.

With respect to the Forest Cove loan, there is no genuine issue of material fdtrwhet
Haudeld performed all duties required of him to earn the commission. The loan was closed
prior to his termination.Although LFC argues that Anvar was the lead originator and did the
majority of work to close the loan, it is undisputed that ¢benmissiorsplit agreemenapplied
and was generallgonoredoy LFCregardless oivho served as lead originator and how the work
was distributed. Significantly, Dellonte testified thatHausfeld would have received the
production commission had he not been terminated because there was no further work to be
done. Pl.’s Opp. Ex. 4, Dellonte Dep. 6829 (“If he hadn’t been terminated for cause, it would

have been paid to him.”). Under the MWPCL, however, Hausfeld cannot be damiest
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wages simply because they wera paid prior to terminationMedex 811 A.2d at 39.Thus,
LFC is not entitled to summary judgment as to the Forest Guae lInstead,because it is
undisputed that Hausfeld did everything required of him to earn the production cooniméssl
termination cannot justify a failure to pay earned commissions, the Court grants summar
judgment on the Forest Cove production commission in favor of Hausfeld.

3. Villa Ocotillo, Sea Mar, and Airpark Apartments

Thesethree loans were also part of tbemmisson-split arrangement betweetausfeld
and Anvar. As discussed above, this arrangement was memorialized among Hausfeld, Anva
and LFC, consistent with the Compensation Plan. Up until the date of his terminatiefaréher
Hausfeld was in line to receive production commissions for these loans. In fachyds) RD13,
five days after the termination, King acknowledged the arrangement wherotee Wrassume
on the deals that Artin and Josh were splitting 50/50 that Artin will now get credi0® of
the annual production?” R.Opp. Ex 18, at 3.Following Hausfeld’s termination, Anvar was
paid 100 percent of the production commissions for all three loans.

Because these loans did not close prior to Hausfeld’'s termination, Hausfeld wauld onl
be entitled to the production commission if he had done “everything required to earn te€ wage
Medex 811 A.2dat 305;Hoffeld 932 A.2d at 1207. On the one hand, it is undisputed that
Anvar was the lead originator on all three loareggotiated the@ngagement letters, assisted with
the rate lock process, and performed other duties, Walesfeld played ndttle or no role in
these loans, and he played no role at closing. Hausfeld attended only one meeting witt Anvar
the premises of Airpark Apaments in Maryland.

On the other hand, the evidence relating todbmmissiorsplit agreement establishes

that under thaarrangementHausfeld wasleemed to have earned a production commission even
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when Anvar was the lead originator and performed most or all of the wokkellonte
acknowledged that “on several deals that they split, Josh didn’t do any of the work B0t got
percen of it; and on other deals Artin didn’'t do any of the work and got 50 percent of the deal.”
Pl’s Opp. Ex. 4, Dellonte Dep. at 1951®. Thus, thefact that he did notarry out significant
duties or assist in closing would not ordinarily have precluded fnom receiving the
commission.Furthermore, Anvar acknowledged that he did not attend any of the closmngs f
these three loanghich were uneventfulParticularly where the closings of these loans required
little or no participation by Anvar, a reasonable jury could conclude that asnoih#tion,
Hausfeld had done everything required of him to earn his portidgheoEommission Thus,
LFC’s Motion for Summary Judgment is denied as to these loans.
4. Remaining Loans

For the remaining loans, it is undisputed that Hausfeld was the lead loan orjgmgtor
that closing occurred after he was terminated. Asride=] above, LFC has offered affidavits
from Camps and Ford in which they assert that following Hausfeld’s terminatiorstépped in
and performed certain tasks relating to closing that ordinarily would have been handhed by
originator. These task&argely consisted of having phone calls with clients, includindiscuss
certain issues that arose, suchnagrtgage reductions andan extensions Based on this
evidence, LFC seeks summary judgment on the theory that because thaegdmied ate¢ast
one task on each loan that Hausfeld should have performed as the loan originator, he has not
done “everything required to earn the wagdglédex 811 A.3d at 305.

This argument is urgrsuasive Although the Employment Agreement describes the
general duties of bban originator, including “t@ssist in closindgoans” it does not define what

specific tasks, relating to closing or otherwise, must be performed in ordenta pasduction
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commission. Under LFC’s reading, a loan originator who fell ill and had to have agoellea
senior executiveake a phone call from the client or attend the closing would lose the entire
production commission for the loan. No evidence was presented that LFC’s compensation
policy required such an outcome, tbat t was applied in that fashionln fact, at the time of
Hausfeld's terminationKing told Dellonte that “we will need to run through Josh’s 2013
commission schedule and pipeline so | clearly understand what (if any) deal¢ohbe paid
on,” which suggests that earning a commission at LFC does not always require completion of
every potential task relating to a loan.’$20Opp. Ex. 18 at 5.

Thus, in this instance, the appropriate analysis is whether the evidence of vionee
by otherson the loansstabliskesthat no reasonable jury could conclude that a loan originator
who had not been terminated, but who had failed to perform those tasks, would have received
some or all of a production commissidbrBee Medex811 A.2d at 305“A contract that
necessitates the deprivation of some portion of fees worked for by the empboyss/enes the
purpose of the Act.”). In Rogers the court identified the following factors to consider: (1)
whether another originator took over on the loan; (2) whether any substantial work tyrdinari
performed by an originator was actually performed by another prior to ¢l@idg3) whether
thecompany paid the commission on the loan to another employee as a result of sucB6&2or
F. Supp. 2d at 645. Here, although senior management stepped in to handle certain phone calls
and other tasks on the loans in question, no other loan originatoesspecifically assigned to
take over the loans in place of Hausfeld, and no other loan originators were paiddhetion

commissions.Thus, the remaining wonkiasnot sufficient to warrant the assignment of another

*  The fact that LFC management discussed whether to provide Arvati7é#i or “100%”
of the production commissions eaommissiorsplit loans led by Hausfeld, Pl. Opp. Ex. 18 at 1,
indicates that LFC may grant partial commissions on occasion.
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originator. Moreover, on the one loan on which Ford engaged, Camps testified that she was the
loan closer and would have participated anywlys Opp. Ex. 8, Camps Dep. at 180:20-181:7.

The tasks identified byCampsand Ford largely consisted of phone calls with the
borrower on a variety of issues. The most significant appeared to be discusgarding
mortgagereductions, extension fees, and wage issues on the Orchard Parkd tmngghy call
on the night before closing of the Aréttazaand Ponce Plaza loans relating to a higregroff
amount and discussions with the borrower in Adagio relating to an increase in theucbastr
contract In none of the loans was there a need, adabaughlin to have another loan
originator entirely redo a loan.McLaughlin 372 F. Supp. 2d a#74 (granting summary
judgment on such loans)Although these activitiesmay well have been tasks that a loan
originator would have performed, they were not so substantial that, viewing tlenewiin the
light most favorable to Hausfeld, reasonableuyy could only conclude that an originator who
had not been terminated but failed to carry out those tasks would have been denied the
production commission.

Other factors weigh in favor ofedial of summary judgment.First, in the management
email chainfollowing Hausfeld's termination, whekKing suggested a discussion of what
commissions were owed to Hausfeld, there was no discussion of whether Haasfeldne
enough to earn any commissions. Rather, Dellonte made the immediate decidon:
commissons on any deals. He was terminated for cause’s ®bp. Ex. 18 at 3. He also noted,
“That is probably close to $2 million in commissions he just ldst."at 45. A jury could
consider such evidence in support of the view that LFC refused to pay commissiolys simp
because he was fired and perhaps to save money, which are not permiasios ender the

MWPCL, not because he failed to do enough to earn the commis§idriRogers 362 F. Supp.
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2d at645-46 (denying summary judgment in part because of evidence of financial insetative
deny commissions taterminated employee).

Secondit is noteworthy that virtually all of the evidence offered by LFC to estattiegh
there werdasks relating to closinthat wereperformed by others was submitted in than of
affidavits by Camgs, Ford, andAnvar that were filed with this Motion As noted by Hausfeld,
these affidavits were isome respecisconsistent with, ashin at least one instanceontradicted
by, the deposition testimonyf Camps andAnvar about the same loans. The most notable
example comes from the Staunton VA loan, in whichis deposition, Camps testified that
following Hausfeld’s termination, thean “was not allocated to me,” that “I suspect that Karen
Ford stepped in on that,” and responded to the question whether he knew “what work was done
specifically on Staunton VA after Josh’s firing” by stating, “I do not.”’sRDpp. Ex.8, Camps
Dep. 74:114176:11. Butin his affidavit, filedlater alongwith the Motion, he stated that he
“stepped in to handle the responsibilities typically assigned to the origiratdrtiescribed his
role in the ratdock process. Def. Mem. Ex. 25, Camps Aff. 1§36 ECF No. 3127. Camps
also offered significantly more detail in his affidavit relating to the Ortiark Loans than in
his deposition testimonyLikewise, diring his depositionAnvar could not identify any work he
performed on the Sea Mar and Airpark Apartments loans after Hausfeld’shadgomi and
acknowledged that he did not attend the closings, but later, in his affidavit, dAesebedn
detail his work relating to closing omoth loans. When faced with a plaintiff's affidavit
submitted in opposition to a motion for summary judgment that contradicts the ptaediier
deposition testimony, courts may deny summary judgmerteifissue of fact is created by
statements inhie lateffiled affidavit that differ from the deposition testimonyRohrbough v.

Wyeth Laboratories, Inc916 F.2d 970, 97@lth Cir. 2002);Barwickv. Celotex Corp.736 F.2d
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946, 960 (4th Cir. 1984).Rejection of such a se#fervingaffidavit is paticularly appropriate
where, ashere, it provided no explanation for the inconsistencies and is not corroborated by
other evidence in the recor@ee Baer v. Chas892 F.3d 609624-26(3d Cir. 2004). Although
this doctrine does ndechnicallyapply to his case, in which the affidavits are filed by the
defendant in support of a motion for summary judgment, the same concern exists that an
affidavit by a company witness, likely drafted by courasel not subject to cross examinatien
not as fair an acemt as the deposition testimonyThus, when awitnessaligned with the
defendant after discovery, offers a new account of certain events that contrduicisaime
witness’s sworn deposition testimony, the court should proceed with caution. Instaisce,
the Court does not find angarticularreason to question the credibility dfe affiants, has
considered and relied upon the affidavasd still concludes, as discussed above, that there is a
genuine issue of material fact on whether Hausfeld earned the commissionsthéles®r the
discrepancies between the affidavits angod&ion testimony strengthen the conclusion that
summary judgment is not warrantedlhe Motion for Summary Judgment on the MWPCL
claims is therefore denied.

C. Treble Damages and Attorneys’ Fees

LFC seeks summary judgmeah Hausfeld’s demand for trebldamages and attorrigy
fees. LFC argues that even itiblated the MWPCL, Hausfeld is not entitled to treble damages
and attorney’s fees because a bona fide dispute eotistghether Hausfeld was entitled to
payment. The MWPCL provides th&“a cout finds that an employer withheld the wage of an
employee in violation of this subtitle and not as a result of a bona fide dispute, the cpurt ma
award the employee an amount not exceeding 3 times the wage, and reasonabldeesiand

other costs. Md. Code Ann., Lab. & Empl. 8-807.2(b). The assessment whether a bona fide
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dispute exists centers on whether the party resisting the claim “has aagibdoakis for doing

so.” Admiral Mortg. v. Cooper745 A.2d 1026, 1031 (Md. 2000T.he existence cd bona fide
dispute is a faebased inquiry best left for resolution by the juBalt. Harbor Charters, Ltd. v.

Ayd 780 A.2d 303, 396 (Md. 2001). “A jury may find that a bona fide dispute existed between
an employer and an employee over the amountaafes owed to the employee at the time of
termination of employment while also finding that the employer owes the employeg foone
services renderé€d. Id. Thus, at this stage, the question to be resolveghither therds
sufficient evidence to permit adr of fact to determine that~C did not act in good f#é when

it refused to pay Hausfeldd.; Admiral Mortg, 745 A.2d at 1031.

Here, the Courtfinds that sufficient evidence exists from which a fextter could
corclude thatLFC did not act in good faith in denying Hausfdlile commissions.On the
deferred commissiorellonteacknowledged that Hausfeld had earnedctbramission and had
done everything necessary to receivether than wait for the obligatory theeyear waiting
period to elapse Dellonte further acknowledged that Hausfeld had earned the Forest Cove
production commission and would have received it if he had not been terminated. Although the
Compensation Plan contains a provision stating that patyofeommissions after termination
occursonly at the discretion of management, undéaryland law, such provisions are not
enforceable becaugmyment of wages due is not discretionary and cannot be conditioned upon
continuedemployment SeeMd. Code Ann., Lab. & Empl. 8-802(f) (“An agreement to work
for less than the wage required under this subtitle is."ypisee alsdVledex 811 A.2d at 305
(“Contractual language between the parties cannot be used to eliminate themequiand

public policy that employees have a right to be compensated for their efforts.”).
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Although LFC arguably acted without the knowledge that the MWPCL applied to its
empdoyees, and therefore may not have known that its policy was not enforceable, the court in
Medexdenied summary judgment on the bona fide dispute issue even though the defendant
argued that its withholding of wages was “based solely upon a contractugsligrat believed
in good faith to be enforceable.” 811 A.2d at 307. Moreover, in this case, the email discussion
among management following Hausfeld’s termination centered not on whether he hddrearne
commissions, but consisted of a summary decision that no commissions would be paid because
Hausfeldwas terminated for cause, and included an observation that Hausfeld had just lost over
$2 million. A reasonable jury could construe such evidence as indicating that the withholding of
commissions was baseon dissatisfaction with Hausfeld’'s actions and for financial reasons
rather than a good faith analysis of whether Hausfeld had earned the commiS&eriRogers
362 F. Supp. 2d at 648 (denying summary judgment on the bona fide dispute issue bhecause t
was “sufficient evidence to raise questions as to Defendants’ credibiktithholding wages”).

Given that “the determination of discretionary damages is quintessentially a foattee trier

of fact,” Medex 811 A.2d at 307 (quotingdmiral Mortg, 745 A.2d at 1035), the Court denies
the motion for summary judgment on the issue of whether there is a bona fide disputih@inde
MWPCL.

[I. Breach of Contract

LFC argues that it is entitled to summary judgment on Hausfeleiach of contract
claim because (1) the evidence establishes that Hausfeld did not earn the commissgns he i
seeking; and (2under the Employment Agreemeahd Compensation PlahFC had the
discretion whether to pay commissions to an employee whose employment haerineested.

As discussed above in relation to the MWPCL claims, the Court finds that thereemiiaey

36



issue of material fact on whether Hausfeld earned the commissions, and indadhét he is
entitled to summary judgment on the deferred commisaiwh the Forest Cove production
commission, so LFC’s first argument necessarily fails.

As for the second argument, the Employment Agreement and Compensation Plan
specifically allow LFC, at its discretion, to refuse to pay a terminated loan origirator
production commission that the employee has otherwise earSedDef.’s Mem. EX. 6, at 4;
Def.’s Mem. Ex. 4, at 4*Upon termination of employment, no production commissions will be
paid to the former originator other than at the discretion of the ExecMmgagement
Committee.”). Hausfeld argues that the Employment Agreement and Compensation Plan are
unenforceable to the extetitatthey preclude an employee from being paid wages owég:

Court concludes that this provision is unenforceable under Maryland law, so a genuine issue of
material fact exists as to whethd¥C breached the Employment Agreement.

Marylandcourts recognize the doctrinelek loci contractuswhich requires that, “when
determining the construction, validity, enforceability, or interpretation of araint/courts]
apply the law of the jurisdiction where the contract was mia@einningham107 A.3d at 1204
Thus, District of Columbidaw would ordinarily apply to the breach of contract claims
discussed above, however, the Court finds, basé€lioninghamthat the MWPCL, specifically
its prohibition on contractual provisions that eliminate the requirement tee@anedwages,
represents the strong public policy of Maryland, suchléxaliba contractusdoes not applySee
supra part 1l.A.2.; Cunningham 107 A.3d at 1211. Applying Maryland law, the MWPCL
specifically provides that[a]n agreement to work for less than the wage required under this
subtitle is void,”and defines “wage” as ihaing bonuses and commissions. Md. Code Ann.,

Lab. & Empl. 88 3502(f), 3501(c). The Maryland Court of Appeals has also hélat t
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“contractual language between the parties cannot be used to eliminate the esguareshpublic
policy that employees ha\a right to be compensated for their effortslédex 811 A.2d at 304-
05 (holding that a contractual provision that allowed an employer to deny payment of earned
incentive payments to an employee who had left the company was unenforceable under the
MWPCL). Thus, the Court finds that the contractual proviatiowing discretionary denial of
commissions to terminated employassunenforceable to the extent that it would deny such
employees commissions already earmdBecause, in the absence of this provision, a reasonable
jury could conclude that LFC breached its agreement to pay Hausfeld commibksidmshad
earned, the Court denies LFC’s Motion for Summary Judgment on the breach of coaitract cl
IV.  Declaratory Judgment

LFC moves for summary judgment on Count lll, Hausfeld's claim for a deolyr
judgment. A state court declaratory judgment action that is removfederal court is treated as
invoking the Declaratory Judgment Act, 28 U.S.C. § 2201 (201Bartford Fire Ins. Co. v.
Harleysville Mut. Ins. Cq.736 F.3d 255, 261 n.3 (4th Cir. 2013\ plaintiff is entitled to a
declaratoryjudgmentwhere “(1) the complaint alleges an actual controversy between the parties

of sufficient immediacy and reality to warrant iaage of a declaraty judgment;(2) the court

®>  The Maryland public policy exception would not need to be invoked if District of Columbia

law also bars enforcement of the contractual provision. There is some bagisddhat the
provision would be unenforceable under D.C. law. Under the D.C. Wage Ag¢hetiever an
employer discharges an employee, the employer shall pay the emplagge’s earned not later
than the working day following such discharge.” D.C. Code-8&23(1) (2015). The Act also
provides that “no provision of this chapter shall in amgy be contravened or set aside by
private agreement.” § 32305. LFC, however, argues that the D.C. Wage Act does not apply to
Hausfeld because his type of position is exempt from its provisions, such that tteetoahtr
provision would be enforceable against him. The Court need not decide this issue bdrause eit
way, the contractual provision would be unenforceable. Either the D.C. Wage@liesao
Hausfeld and renders the contractual provision unenforceable, or if it does ngfanddaw
apples under the public policy exceptionléx loci contractusand the contractual provisios
unenforceable undé¢he MWPCL.
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possesses an independent basis for jurisdiction over the parties (e.g., fedstiah queliversity
jurisdiction); and (3) the court does not abuse its discretion in its exercisésdigtion.” Volvo
Const. Equip. N. Am., Inc. v. CLM Equip. C886 F.3d 581, 592 (4th Cir. 2004) (citations and
internal quotation marks omitted).

LFC’s argumenh that Hausfeld cannot show an immediate and actual controversy is
premised solely on its positidhat Hausfeld is not entitled towpaid wagesinder the MWPCL
or his Employment Agreement. Because the Court has concluded that Hausfeltded tnti
summaryjudgment on his deferred commission and Forest Cove production commaessibn,
that LFC is not entitled to summary judgment oe temaining production commissiorns,
follows that LFC is not entitled to summary judgment on this claim.

V. Setoff and Recoupment

Hausfeld moves for partial summary judgmentLFC's affirmative defense of seiff
and recoupment. Seff and recoupment arevo similar, yet differentconceptshat are often
confused with each other?Recoupment is the right of the defendant to have the plasntiff’
monetary claim reduced by reason of some claim the defendant has agapiaintifé arising
out of the very contret giving rise to the plaintif6 claim” First Nat’l Bank of Louisville v.
Maser Auto Serv. Corp693 F.2d 308, 310 n.1 (4th Cir. 1982) (citing 6 C. Wright & A. Miller,
Fed. Prac. & Proc., Civil 8 1401 (1971 & Supp. 1988pe alsdmbesi v. Carpenter Realty
Corp, 744 A.2d 549, 552 (Md. 2000) (“[Rfoupment’'means a diminution or a complete
counterbalancing of the adversaytlaim based upon circumstances arising out of the same
transaction on which the adversa¢laim is baset). Defendants are entitled to recoupment to
the extent they are damaged by the underlying cond&roith v. Smith558 A.2d 798, 805 (Md.

Ct. Spec. App. 1989) (citingammaker v. Schleigli47 A. 790, 797 (Md. 1929)petoff is “a
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counterclaim arisingrom an independent claim the defendant has against the plaifirft
Nat’l Bank of Louisville693 F.2d at 310 n.1mbesj 744 A.2d at 552.

LFC seeks seoff or recoupmentbased on its allegation that Hausfelithout
authorization, directed Kiberly Estep of Branig Capital Markets to solicit bids for, or to sell,
Ginnie Maes relating to the Villa Ocotillo, Arch Plaznd Ponce Plazkans, and that this
unauthorized action resulted in losses to LFC in the amount of $280,228usfeld seeks
summary judgment on this affirmative defense based on his assdhairEstep never sold any
loans, that LFC has offered inadmissible hearsay in support of its claim of damage to its
reputation, and that LFC has not shown any quantifiable damages resulting frepisbds.

These arguments fail because LFC’s theory of liability does not rely ep Baving sold
loans, or on any measurement of reputational damage. Although the parties have gonflictin
accounts of the events involving Estep, the Couwsstnview the evidence in the light most
favorable to LFC, the nonmoving partinderson477 U.S. at 255.1t is undisputed that Estep
solicited bids from investors on LFC’s Ginnie Maes on May 2, 2013, and that she did so at the
direction of Hausfeld. According to Dellonte, Hausfeld was not authorized to take $ioch ac
According to William Jones, LFC’s Senior Director of Loan Originatiorstes actions caused
LFC to suffer reputational harm in thegy investors, particularly those which had plabets,

were angry and confused by the unauthorized solicitation of bids. One such invetikemnty

® LFC appears to focus on recoupment, because it argues that its affirmative defesed on
conduct that arises out of the same transact®eeDef.’s Reply at 35 (“Here, recoupment is
appropriate because LFC’s claim arises out of the three tramsattiat form the basis of this

suit: Villa Ocotillo, Arch Plaza and Ponce Plaza.Thus, to the extent that Hausfeld prevails on

his claims relating to these loans, recoupment would be at issue. It is not clea @tdrd,
however, whether LFC’s lalged damages could be the subject of recoupment, as opposed to set
off, againstthe damages sustained by Hausfeld relating to the Forest Cove loan or the deferred
commissions, on which the Court has granted summary judgment, because they do ngt directl
derive fromthe same loans.
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believed thait had purchased a Ginnie Mae from Estep. A bid on Villa Ocotillo could not be
honored because Jones had already sold that loan, and bids on the other two loans had to be
turned down.

But Jones has also identified quantifiable harm resulting from these ,dvecdsise as a
result of the confusion surrounding Estep’s actions, he could not sell the Arch Plaza er Ponc
Plaza loans for several daysccording to Jones, he had to explain the situation to investors and
restore LFC’s reputation before attempting to sell the lo&kiken he wafinally able to sell the
loans on May 8, the rates were less favorable than if he had been able to sell them orirMay 2.
supplemental interrogatory responses, LFC provided specific cabmdashowing that on the
Arch Plazaoan,Estep solicited biden May 2, 2013vith a pasghroughrate of 3.00 percent, an
interest rate of 3.25 percent, and a price of 107. Givesefigeires the transaction would have
resulted in a $647,815 premiunWwhenLFC was able to trade the loaix glays later, the best
price it could obtain was 106, resulting in a premium to LFC of $555,270, whicl$322545
lower than on May 20Onthe Ponce Plazaan Estep solicited bidsn May 2, 2013vith a pass
throughrate of 3.00 percent, an interest rate of 3.25 percent, and a pi€&, avhich would
have resulted in al$313,760 premiumWhenLFC was able to selhe loansix days laterthe
lower price of106 causedthe premium to drop to $1,126,080, which #d87,680ess than if
the loan had been sold on May Blausfeld may dispute whether LFC would necessarily have
obtained the same prices on May 2 that Estep did, or whether it was operationallgnyetcess
wait until May 8 to sell those loans, butaiving all inferencesn favor of LFC, the nommoving
party on this issuethe Court finds thatFC has generated a genuine issue of material fact
whether it is entitled tsetoff or recoupment. Hausfeld's Motion for Partial Summary Judgment

on set-off and recoupmeisttherefore denied.
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CONCLUSION
For the reasons stated abou&C's Motion for Summary Judgmens DENIED.
Hausfeld's Cros#Motion for Partial Summary Judgment is GRANTED IN PART and DENIED
IN PART. The CrossMotion is GRANTED as toHausfeld's deferre¢ommission and Forest
Grove claims under the MWPCbut is DENIED as to LFC’s affirmative defense of-s#tand

recoupment.A separate order follows.

Date Septembef7, 2015 /s/
THEODORE D. CHUANG
United States District Judge
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