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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

TYRONE GRAHAM #119-212
Petitioner

V. : CIVIL ACTION NO. DKC-14-398

JOHN WOLFE
Respondent

MEMORANDUM OPINION

Respondent moves to dismiss Tyrone GrahdPestion for a Writ of Habeas Corpus as
time-barred pursuant to 28 U.S.C. § 2244(d)(1)-(#:CF No. 6). Graham has responded,
arguing the applicable limitationseriod should be deemed tolled because his claims concerning
the voluntariness of his guilty plea did nexist prior to a recent Maryland decisid@tate v.
Daughtry, 419 Md. 35 (2011), which overturned a cartian on direct appeal based on a
deficient plea colloquy that did hexplain the nature of the offee in sufficient detail. (ECF
No. 9). After reviewing these papers, the cdimis no need for an evidentiary hearin§ee
Rule 8(a),Rules Governing Section 2254 Cases in thi#ddrStates District Courts; see al28
U.S.C. §2254(e)(2). For reasons set forth herdhlme court shall dismiss the Petition with
prejudice because one of the claims presetitecein is not cognizable and the Petition is
otherwise is time-barred.

Procedural History

In November of 1971, Graham pleaded guiltythe Circuit Court fo Baltimore City to
one count of first-degree murder and was sem@nto life imprisonment. (ECF No. 1).
Graham withdrew his direct appeal frahis judgment. (ECF No. 1, p. 2).

On June 1, 1979, Graham filed his first peti for post-convictionrelief, alleging
ineffective assistance of counsel and awvoluntary guilty plea. (ECF No. 6-2, p. 1,

Memorandum and Order, Baltimore City QiitcCourt Case No. 5025001). The petition was
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denied on October 24, 1979d.). On January 25, 1995, Grah#éifad a second post-conviction
petition in the Circuit Court foBaltimore City, alleging in parthat the trial court should not
have accepted his guilty plea for first-degree mulsmause two of the elemts of that offense
could not have been proventaal. (ECF No. 1 and ECF N6-1 and 6-2, p. 1). On January 17,
1996, post-conviction relief was deniedld.). Graham’s application for leave to appeal the
denial of post-conviction redf was rejected; post-convigti proceedings became final on
May 3, 1996. I.).

On June 9, 2010, Graham filed a motiorr f new trial, which was denied on
December 21, 2011. (ECF No. 6-1 and 6-2). Apnl 25, 2011, the Maryland Court of Appeals
issued theDaughtry decision. Eleven months lateon March 23,2012, Graham moved
unsuccessfully to reopen post-conviction proceedings, basBawghtry Denial of the motion
to reopen became final on February 18, 201d.; ¢ee als&ECF No. 6-3).

On February 10, 2014, the Clerk receivedittstant Petition, signed February 5, 2014,
wherein Graham argues that (1) trial counsel eegdl ineffective assistance by failing to ensure
Graham'’s guilty plea satisfied the due procesgirements of Md. Rule 4-242(c); (2) the trial
court violated his Sixth and Fourteen Amendtndghts by failing to esure that the plea
complied with the Rule, and (3) Constitutional RighDue Process. (ECF No. 1, pp. 5, 7, 9).

Discussion
Graham alleges a violatiasf the Sixth and Fourteen#imendments because the trial

court accepted his guilty plea without Graham bémfigrmed of the elements of the offenses for

YFor the purposes of assessing timeliness, the wdlideem the Petition delivered to prison authorities on
the signature dateSee Houston v. Lack87 U.S. 266 (1988)Jnited States v. Dorse988 F. Supp. 917, 919-920
(D. Md. 1998) (holding a petition shall be deemed to have been filed on the date it was deposited with prison
authorities for mailing under tigrison mailboX rule).



which the plea was tendered as required by Md.Rule 4-242(E)e also claims that his trial
counsel was ineffective because did not insist that therial court comply with the
requirements of Md.Rule 4-242(%).

Graham's first two state post-conviction tigpens included claims of ineffective
assistance of counsel, involuntass of his guilty plea, and triaburt error in acepting the plea
because two of the elements of first-degree muedetd not have been proven at trial. (ECF
No. 6-2, p. 1). Post-conviction proceedings reh¢va these claims were concluded in May of
1996. Graham did not seek federal habeas caordie within one yeaof the denial of post-
conviction relief. Thus, to the extent Grahar@deral habeas claims are premised generally on
a violation of the Sixth and/oFourteenth Amendment, or in any way is derivative of the
protections afforded iBoykin v. Alabam4 395 U.S. 238, 242 (1969), thdaims could have
been presented on direct appeal and by wagost-conviction, and therdaf brought to this
court within the one-year limitations period. Any attempt to present such claims here is
statutorily time-barred, and nothirsgiggests equitable tolling shdube applied taesurrect the
claims at this juncture.

Graham, however, premises his habeas claim solelpaughtry, and argues that he

sought federal habeas corpus relief on thantlwithin one year following his unsuccessful

%It appears Graham participatedtire robbery of the victim but was ntite shooter. He states he was
charged with both forms of first-degree murder (felony murder and premeditated murder). Graham indicates the
trial court on the record explainedetielements of felony murder and accepkés plea to felony murder, then
“dropped the alleged underl[ying] felony.” (ECF No. 9, p. 3). Graham argues that because charges concerning the
underlying felony were dropped and the statement of facts was “consistent with the fact thatdéewas not
premeditated,” he could not be convicted of first-degree murdi). (

% No additional facts are assertedsirpport of Petitioner’s third claim.

4 To be valid, a guilty plea must be the informed and intelligent decision of the criminal def&uyart,
v. Alabama 395 U.S. 238, 242 (1969); must be the voluntary and intelligent choice of the defendant among
alternative courses of action open to hivorth Carolina v. Alforg 400 U.S. 25, 31 (1970and is unacceptable if
the defendant does not comprehend his constitutional protections and the charges lodgeuragiieisderson v.
Morgan, 426 U.S. 637, 645 n.13 (1976). These constitutional protections existed at the time Graham entered his
plea.
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attempt to have the state courts agpgughtryretroactively to his convictianHe asks that this
court remand his case to the Mandacourts with instruction to grant him a counseled hearing to
address whethddaughtry should be applied retro@eely to his benefit. In essence, Graham is
arguing that the Maryland courteave an obligation to applpaughtry retroactively on post-
conviction review, and that th®aryland Rule interpreted iDaughtry establishes a newly
recognized constitutional right.

Before considering this claim, a discussanthe limitations period for seeking federal
habeas corpus relief is in order. The Amtibeism and Effective Death Penalty Act (AEDPA)
was enacted and signed into law on A@4, 1996. Prior to AEFPA, there was no time
limitation on when a prisoner could file an original action for habeas corpus relief in federal
court. AEDPA introduced a one-year limitatiqrexiod for state prisoners filing under 28 U.S.C.
§ 2254. That limitations period, detth at 28 U.S.C. § 2244(d)provides a one-year statute of

limitations in non-capital cases for those condcie a state case. Here, Graham completed

® This section provides:

1) A l-year period of limitation shall apply to an application for a writ of
habeas corpus by a person in custody pursuant to the judgment of a State court.
The limitation period shall run from the latest of-

(A) the date on which the judgment became final by the
conclusion of direct review or the expiration of the time for seeking
such review;

(B) the date on which the impediment to filing an application
created by State action in violation of the constitution or laws of the
United States is removed, if the applicant was prevented from filing by
such State action;

© the date on which the constitutional right asserted was initially
recognized by the Pweme Court, if theright has been newly
recognized by the Supreme Court andde retroactively applicable to
cases on collateral review; or

(D) the date on which the factualedicate of the claim or claims
presented could have been discovered through the exercise of due
diligence.

(2) the time during which a properly filed application for State post-
conviction or other collateral review with respect to the pertinent judgment or
claim is pending shall not be counted toward any period of limitation under this
subsection.



post-conviction review on May 3,996, and had one year from thddte in which to file a
petition for writ of habeas corpus in federal courhis one-year period is, however, tolled while
properly filed post-conviction proceedings were pending and may otherwise be equitably Ssied.
28 U.S.C.§2244(d)(2);Harris v. Hutchinson209 F.3d 325, 328 (4th Cir. 2000). To the extent
that Graham seeks to pursue a Sixth or feemth Amendment claim withegard to the trial
court’s acceptance of his guilty plea, neither tolling provision is applicable.

To the extent Graham is attempting to rewive claim of trial court error as timely based
on recent case law interpreting a Maryland rule, he fares no bBaeightrydid not introduce a
new right; rather, it clarified state procedural rule. On@ember 5, 2006, Demetrius Daughtry
pleaded guilty to first-degree murder anchandgun offense in the Ciuit Court for Prince
George’s County. On direcppeal, Daughtry argued that lpkea colloquy was insufficient to
show that his plea was voluntary and based oruhéerstanding of the nature of the charges.
The Court of Special Appeals vacated Daughtry’s convictions, and the State obtaireadri
review.

On April 25, 2011, the Maryland Court of Appeals examined Maryland Rule 4-242 and
applicable case law and affirmed the intermedagpellate court ruling.n so doing, the court
held that a defendant must be made aware ofdh&e of the charges against him, and the plea
record must reflect more tharetifact that the defendant is repented by counsel and discussed

generically the plea with his attorney. The apellcourt also determined that its ruling did not

® In order to be entitled to equitable tolling, Graham must establish that either some wrongful conduct by
Respondent contributed to the delay in filing and completing state post-conviction revidat oir¢cumstances
beyond his control caused the delé§ee Rouse v. Le839 F. 3d 238, 246 (4th Cir. 2008)arris v. Hutchinson,
209 F. 3d 325, 328 (4th Cir. 2000)[A]ny resort to equity must be reserved for those rare instances where . . . it
would be unconscionable to enforce the limitation period against the party and gross injusticessudtiidid.
Nothing in the record suggests that misconduct or some extraordinary circumstance preventadrGmalianely
filing in this court following the completion of state post-gmtion review. To the extent delay might be attributed
to his lack of understanding of thew, unfamiliarity with the law may nde used to justify equitable tollingSee
United States v. S0sa64 F.3d 507, 512 (4th Cir. 2004). Graham has failed to satisfy his burden to aatadhat
equitable tolling is warranted.



overrule long-standing prior Wa or declare a new principlef law with regard to the
voluntariness of guilty pleas, and woulé given full retrospective effectSee Daughtry419
Md. at 78-79.

It is unclear what effect thBaughtry decision will have on Maryland guilty pleas that
predate its issuance. To the extent Graham presemadghtryclaim in his attempt to reopen
state post-conviction proceedingse thtate courts have rejectBaughtry’s application to the
facts of his case. ABaughtrywas a state court decision, it cannot be considered a new rule of
constitutional law recognized by the Supreme Cthat starts anew the running of the one-year
limitations period pursuant to 28 U.S.C. 2244(d)(1)(C). Graham’s Petition shall be denied.

A habeas petitioner has no abgelentitlement to appeal asttict court’sdenial of his
motion. See28 U.S.C. § 2253(c) (1). A Certificate Appealability (“COA”) may issue “only if
the applicant has made a subst showing of the denial of a constitutional rightld. at §
2253 (c) (2). When a district court dismissesaheas petition solelgn procedural grounds, a
Certificate of Appealability will not issue unkeshe petitioner can demonstrate both “(1) ‘that
jurists of reason would find it detzdole whether the petith states a valid claof the denial of a
constitutional right' and?2) ‘that jurists of reason would find debatable whether the district
court was correct in its procedural rulingRouse252 F.3d at 684 (quotinglack v. Daniel529
U.S. 473, 484 (2000)). The court will not issa COA because Graham has not made the
requisite showingd’

A separate order follows.

Januanb, 2015 /sl

DEBORAHK. CHASANOW
UnitedState<District Judge

"Denial of a Certificate of Appealability in the districourt does not preclude Graham from requesting a
Certificate of Appealability from the appellate court.
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