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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

RIGOBERTO GUEVARA LOPEZ, etal. *

Plaintiffs, *
V. Case No.: PWG-14-2156

UNITED STATES OF AMERICA

Defendant.

MEMORANDUM OPINION

This Federal Tort Claims Act case arises olua three-vehicle dission in Washington,
D.C. Before filing their claims with the Government and commencing this case, Plaintiffs
submitted claims under a Personal Injury Probectnsurance policy. Defendant has moved to
dismiss on the grounds that, under District of Gddia (“D.C.”) law, Plaintiffs’ election for
Personal Injury Protection is in lieu of bringia civil suit. Plaintiffs oppose the motion, arguing
that they later withdrew the eksmn and did not intentionally waiwvie right to bring a civil suit.
Because | find that Plaintiffs’ purported withdravwwvas too late and that knowing waiver of a
civil suit is not rguired under D.C. law, | nsti grant the motion andginiss the personal injury

claims asserted in this case.

BACKGROUND

This civil action arises out @& three-vehicle collision iVashington, D.C. on September
21, 2012, in which a vehicle driven by DonovBiair Astwood, an employee of the U.S.

Department of State, allegedly struck a vehdrigen by non-party Jorddgtkin, which, in turn,
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rear-ended a vehicle owned andsen by Plaintiff Rigoberto Guevara Lopez. Compl. 1 8-10.
Lopez and his passenger, Plaintiff Luis Perez ¥iHa, both Maryland residents, were injured in
the collision. Id. 1 2—-3,14,18.

On April 15, 2013, both Lopez and Villatoro filethims with the Department of State as
required by the Federal Tort Claims Act (“FTGA28 U.S.C. 8§ 2675(a). Lopez SF-95, Def.’s
Mem. in Supp. of Partial Mot. to Dismiss PursuemRule 12(b)(1), or inhe Alternative, Rule
12(b)(6) (“Def.’s Mem.”) Ex. 1, ECF No. 18-/illatoro SF-95, Def.’'s Mem. Ex. 2, ECF No.
18-31 Both disclosed that they had previouspmitted a claim under Lopez’s Personal Injury
Protection (“PIP”) insurance poy regarding the same colis for which they sought to
recover against the United States under the FTCépez SF-95; Villatoro SF-95. On July 3,
2014, a year and nine months after the collimod more than six mdm after filing their
administrative claims, Plaintiffs filed their mplaint in this Court alleging two counts of
negligence against Defendant United State#&mkrica—one on behalf of Lopez and one on
behalf of Villatoro—undethe FTCA, 28 U.S.C. § 267/t seq. Compl. On November 19, 2014,
more than two years after the collision, Plaintiffatse letter to Lopez’s insurer, State Farm Fire
& Casualty Company (“State Fafmreturning the checks previously issued under Lopez’s PIP
coverage and purporting to witladv Plaintiffs’ PIP claims. LUger from David J. Martin to
Vincent Reyes, Jr. (Nov. 19, 2014), DeMem. Ex. 3, ECF No. 18-4.

On January 20, 2015, Defendaiied its Partial Motion to Bimiss Pursuant to Rule
12(b)(1), or in the Rernative, Rule 12(b)(6), (“Def.’s Mot.”), ECF No. 18, with a supporting
Memorandum, Def.’s Mem., seeking do dismisdlatoro’s claim in its entirety and Lopez’s

claim to the extent that it seeks damages fas@wl injuries, arguinghat those claims are

! Although both forms are dated December 13, 2@1&intiffs have alleged, and Defendants do
not dispute, that they were filed April 2013. Compl. § 7; Def.’s Mem. 2.
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barred under the District of Columbia Comgury/No-Fault Vehicle Insurance Act (the “No-
Fault Act”), D.C. Code § 31-2405, because they elettedceive PIP coverage in lieu of a civil
suit? Plaintiffs filed their opposition on Felary 5, 2015, Pls.” Opp'rECF No. 19, and the
Government has replied, Def.’s Reply, EGIB. 21. Having reviewed the filings, | find a

hearing is not required. Loc. R. 105.6.

I. STANDARD OF REVIEW

Federal Rule of Civil Procedure 12(b)(6) praasdfor “the dismissal of a complaint if it
fails to state a claim upon which relief can be grantédelencia v. DrezhloNo. RDB-12-237,
2012 WL 6562764, at *4 (D. Md. Dec. 13, 2012). TRide’s purpose “is to test the sufficiency
of a complaint and not to reselwontests surrounding the factsg therits of a claim, or the
applicability of defenses.”ld. (quoting Presley v. City of Charlottesvillet64 F.3d 480, 483
(4th Cir. 2006)). To that end, the Cbbears in mind the requirements of RuleB8]l Atlantic
Corp. v. Twombly550 U.S. 544 (2007), anéishcroft v. Igbal 556 U.S. 662 (2009) when
considering a motion to dismiss pursuant tdeRL2(b)(6). Specifically, a complaint must
contain “a short and plain statement of the clamowang that the pleader is entitled to relief,”
Fed. R. Civ. P. 8(a)(2), and mustate “a plausible claim for reliéfas “[tlhreadbare recitals of
the elements of a cause of action, supporteanbye conclusory statements, do not suffice,”
Igbal, 556 U.S. at 678—79See Velencid2012 WL 6562764, at *4 (discussing the standard from
Igbal and Twombly. “A claim has facial plausibility when the plaintiff pleads factual content

that allows the court to draw the reasonalniference that the defendant is liable for the

2 Defendant does not seek to dissnLopez’s claim insofar asseeks property damage, which is
not covered by PIP.SeeD.C. Code § 31-2404(a) (“Personajury protection shall provide
coverage for victims for injuries arising froaccidents” including “benefits for medical and
rehabilitation expenses, woltss, and funeral benefits”)
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misconduct alleged.”Igbal, 556 U.S. at 663. When ruling on such a motion, the Court must
“accept the well-pled allegations of the compiaas true,” and “construe the facts and
reasonable inferences derived therefrom & ltght most favorabléo the plaintiff.” Ibarra v.
United States120 F.3d 472, 474 (4th Cir. 1997).

That said, “factual allegations must lough to raise a right to relief above a
speculative level.” Proctor v. Metro.Money Store Corp645 F. Supp. 2d 464, 472-73 (D. Md.
2009) (quotingTwombly 550 U.S. at 545). Particularly, ti@ourt is not required to accept as
true “a legal conclusion coudth@s a factual allegationPapasan v. Allain478 U.S. 265, 286
(1986), or “allegations that are merely clusory, unwarranted deictions of fact or
unreasonable inferencedféney v. Wyche&93 F.3d 726, 730 (4th C2002) (citation omitted).
Additionally, Plaintiff fails tostate a claim where the allegats on the face of the complaint
show that an affirmative defense would bar any recovéones v. Bogkb49 U.S. 199, 214-15
(2007) (citing Fed. R. Civ. P. 8(cBee Brooks v. City of Winston—Sa)e8% F.3d 178, 181 (4th
Cir. 1996) (noting that dismissal is proper “whthe face of the complaint clearly reveals the
existence of a meritorious affirmative defense”).

“Matters outside of the pldings are generally not consigd in ruling on a Rule 12
motion.” Williams v. Branker 462 F. App’x 348, 352 (4th Cir. 2012). However, “when a
defendant attaches a document to its motion to dismiss, ‘a court may consider it in determining
whether to dismiss the complaint [if] it was intalgto and explicitly relied on in the complaint
and [if] the plaintiffs do not challenge its authenticity.’/Am. Chiropractic Ass’'n v. Trigon
Healthcare, Inc.367 F.3d 212, 234 (4th Cir. 2004) (quotiRbillips v. LCI Int'l Inc, 190 F.3d
609, 618 (4th Cir. 1999) (emendations in original}).the Fourth Circuit, documents referenced

and relied upon by the Plaintiff can be considesgttiout converting a motion to dismiss into a



motion for summary judgmentSee Sec'y of State for Defenv. Trimble Navigation Ltd484

F.3d 700, 705 (4th Cir. 2007tQM, Ltd. v. Hatfield 71 F. Supp. 2d 500, 502 (D. Md. 1999).

II. DISCUSSION

The United States moves to dismiss pursuanfFed. R. Civ. P. 12(b)(1), or in the
alternative, Fed. R. Civ. P. 12(b)(6). Def.’s MdHowever, it has not cited any authority that
holds that an election to receive PIP coverdgprives the court of subject matter jurisdiction.
Rather, this appears to be an affirmative defergnce an election for PIP coverage is made, the
right to bring a civisuit for personal injuries is waived:f. Fed. R. Civ. P. 8(c). Accordingly, |
will treat the Government’s motion as a motiordismiss for failure to state a claim upon which
relief can be granted, rather faick of subject mger jurisdiction.

A. Choice of Law & District of Columbia’s No-Fault Act

The parties have agreed that, becausedtiesion took place in Washington, D.C., the
substantive law of the District of Columbagplies. Compl.  6; Def.’s Mem. See Richards v.
United States369 U.S. 1, 11 (1963) (in FTCA actionsetlaw of the state where the alleged
misconduct occurred governs tdigbility, including the naturerad measure of damages to be
awarded). AlthougiWard v. Nationwide Mut. Auto. Ins. Cereates the possibility that, based
on traditional choice-of-law pringles, Maryland law could govetthe effect ofan election of
PIP or no-fault coverage under a Maryland rasge policy, 614 A.2d 85 (Md. 1992) (applying
District of Columbia law to insurance policyeputed in D.C. even though accident occurred in
Maryland), | will not second guess tparties’ position that D.C. laapplies to all aspects of this
case.

The District of Columbia’s No-Fault Act seeks to make it easier for victims of an

accident to receive compensation for their iggrby requiring all vehicle owners to purchase



insurance that will cover damages from atonwehicle accident regardless of faubeeD.C.
Code § 31-210%t seq.In addition, an inged may purchase optionalrpenal injury protection,
which compensates an injured party fioter alia, medical expenses and lost wages arising out
of an accident. § 31-2404. Although PIP benefits allow for a payment without the need for
litigation or a showing of faulseeD.C. Code § 31-2404(b) (“personajury protection shall be
provided without regard to, andespective of, negligence, freeddrom negligence, fault, or
freedom from fault on the part of any persomfig No-Fault Act requires a claimant to waive the
right to bring a civil aton for his injuries.As provided in § 31-2405:

(a) A victim shall notify the personal injury protection insurer within 60 days of

an accident of the victim’s election teceive personal injurgrotection benefits.

(b) A victim who elects to receive personal injury protection benefits may

maintain a civil action based on liability of another person only if [he has suffered

a severe injury as described in thedior his medical expenses exceed his PIP

coverage].

(e) The 60-day election period may lextended upon the mutual written
agreement of the victim and the insurer.

D.C. Code. § 31-2405.

Thus, it is apparent—and the parties do ngvuatis—that as a general rule (and subject to
exceptions that do not apply hgra party who elects PIP bdite is barred from seeking
additional damages in a subsequawail action even if he othenase would be entitled to them.

B. Effect of Plaintiffs’ PIP Election

First, Plaintiffs deny that they “elected” to receive PIP benefits in the first place or,
alternatively, claim that any election wasvalid because it was not made knowingly and
intelligently. PIs.” Opp’'n 2. Plaintiffs do not dispute that they “initially claimed PIP benefits,”
id., and “[t]he plaintiffs’ submission of their appditons for PIP benefits clearly indicates their

election to receiv®IP benefits.'Ward v. Nationalwide Mut. Auto. Ins. C614 A.2d 85, 86 n.1



(Md. 1992). Thus, Plaintiffs’ semantic quikbithat they claimed—yet somehow did not
“elect’—PIP benefits is an unavaily distinction wihout a difference.

Plaintiffs’ fall-back argument—that an etemn of PIP benefits must be knowing,
intelligent, and voluntary—fares no better. This exact argument already has been addressed and
rejected by the District of Q@ambia Court of Appeals ihee v. Jones632 A.2d 113, 116 (D.C.
1993) (rejecting the argument theaPIP election “is open to collag inquiry as to whether the
election was knowing, intellent, and conscious”).

Plaintiffs attempt to distinguishee on its facts: whereas the insurerLiee provided its
insured with a clear notice of the effect oéalng PIP coverage undé&.C. law, Plaintiffs’
insurer did not do so under Plaifg’ Maryland insurance policy.SeePIs.” Opp’n 3. Plaintiffs
argue that they could not have known the eftdan election because Maryland law would not
have required them to waive a civil action by their electimh. It is particularly relevant to this
argument that D.C. law requires notice to be giteean insured before they elect PIP benefits
and waive the righto a civil actionseeD.C. Code 8§ 31-2405, wheredkere is no such penalty
for electing PIP benefits in Mgand,” Pls.” Opp’n 3. Though th argument has some appeal,
this is only because it followthe choice of law fes applied by the Maryland Court of Appeals
in Ward, 614 A.2d at 247, which relied on the principlelex loci contractusto protect the
intentions of the insurer and ingd as contractmparties.

But in agreeing that the law of the District@blumbia governs this case, Plaintiffs have

not shown that D.C. courts wouldmp Maryland law in this instance. And althougH_eedoes

% The parties’ agreement that D.C. law applie particularly important because the FTCA
provides that the liability of the United Statisslimited to “circumstances where the United
States, if a private person, would be liable ®dhkimant in accordanceativ the law of the place
where the act or omission occudre 28 U.S.C. § 1346(b)(1). Ehparties have not provided any
indication as to whether or ho.C. courts would apply foreigiaw in ruling on the effect of a
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place some relevance on the npetiprovided by the plafiff's insurer, it appeared to rely
primarily on the language of the statute itselfialhlimits “the litigation rights of any victim
choosing PIP coverage once that option is electedg 632 A.2d at 115. And even if the lack
of express notice may distinguish this case flioee Plaintiffs here also “sought advice of
counsel before” electing PIP coverage, so th#tewery least their counsel is expected to know
the effect of an election before makingliee 632 A.2d at 116.

Plaintiffs also take issue with the D.C. Coaf Appeals’ definiton of “election,” relying
on Maryland case law and dictionary definitior3ls. Opp. 4. However, in applying the law of
the District of Columbia, &m bound to follow the interptations of D.C. courtsSee Erie R.R.
Co. v. Tompkins304 U.S. 64, 78 (1938). Plaintiffs’ arguments relying on dictionary definitions
not adopted by the D.C. casisimply are inapposite.

C. Plaintiffs’ Purported Withdrawal of PIP Election

Plaintiffs’ alternative argumens that, even if they validly elected PIP, they withdrew
that election and never received the benefits bectngy returned the checks to Lopez’s insurer.
Pls.” Opp’'n 5-8. Although Plaintiffs correctlgote that the existingase law deals with
plaintiffs who cashe their PIP checksee, e.g.Leg 632 A.2d at 114, they have not pointed to
any case or statutory text thatakes the receipt of PIP benefits relevant to the question of
waiver. To the contrary, the No-Fawlct refers only to “[a] victim whoelectsto receive
personal injury protection benefits,” D.C. Cagl81-2405(b) (emphasisided), not a victim who
receives such benefits.

Further, there is substantislipport for the view that an election for PIP, once made, is

irrevocable. In_eethe court noted that “sech 35-2105(b) [now § 31-2408)] explicitly limits

PIP election. See Richards v. United Stat&69 U.S. 1, 14 (1962) (state conflict of law rules
apply in actions against the United States).
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the litigation rightsof any victim choosing PIP coveragace that option is electéd 632 A.2d
at 115 (emphasis addedyee also Ward614 A.2d at 90 (“Se¢mn 35-2015(b) [now § 31-
2405(b)] restricts tort lawsuitsy a victim who elects teeceive PIP benefits.”).

And even if an election for PIP is revocaldipwing Plaintiffs torevoke their election
over a year and a half afteretieollision would do significant viehce to the terms of the No-
Fault Act. Under the Act, “a victim shall riigtthe personal injury protection insurer within 60
days of an accident of the vWilm's election to receive personal injury protection benefits,” D.C.
Code 8§ 31-2405(a), although thpériod is subject to exteio®m “upon the mutual written
agreement of the victim and the insurer.” 823D5(e). Here, Plaintiffaot only did not revoke
their PIP election before the sixty-day period letapsed (apparently vimibut extending it), but
they did not do so—and did not return the chdotsn Lopez’s insureruntil nearly two years
later, and several months after they had commenced this suit. Letter from David J. Martin to
Vincent Reyes, Jr. (Nov. 19, 2014), Def’s MeBx. 3. | need not determine whether a
revocation is valid within the sixty-day eledtigeriod to conclude that an election over two
years later would eliminate theleeance of the period altogethetl a prudenplaintiff would
need to do is to seek PIP bateefmmediately after an accideand then keep the check in his
pocket until he had decided not to proceed witbrasuit or had settledny tort claims. This
would make a mockery of the “strict statutagquirements as set forth in the No-Fault Act,”
Smith v. Wash. Metro. Area Transit Aut631 A.2d 387, 391 (D.C. 1993), and cannot be
squared with the statute. At the very least, Plaintiffs have waited far too long to revoke their
election (if they even could do so in the firshq#) and have cited no authority that they can do

so at this time.



V. CONCLUSION

For the aforementioned reasons, Defendarartial Motion to Dismiss will be
GRANTED, and Plaintiffs’ claims for peonal injuries will be DISMISSED.

A separate order will issue.

Dated: August 3, 2015 IS/
Paul W. Grimm
United States District Judge

dsy
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