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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

VALENTIN ACOSTA RIVERA

V. Civil No. JKS 14-2781

* % X % Xk

PRAETORIAN INSURANCE COMPANY

MEMORANDUM OPINION

Presently pending is Defendant’s Motilmn Summary Judgment. ECF No. 41. The
issues have been fully briefed and a heawag held on January 20, 2016. For the reasons set
forth below, Defendant’s motion will be granted.

1. Backaround.

The following facts are viewed in the light mdavorable to Plainti, Valentin Acosta
Rivera, the nonmoving partyOn May 10, 2011, Plaintiff wasvolved in a motor vehicle
accident with a vehicle owned by Nichelle Nicole Ingram. ECF No. 2 at 3. Plaintiff claims
injuries to his neck, back, leftrist and right knee. ECF N@.at § 6. Ingram’s automobile
insurance company, USAA Insurance, accepted liability and paid Plaintiff the policy limit of
$20,000. ECF No. 2 at § 8. The vehicle operateBlaintiff was owned by J.D. Towing and
insured by Defendant, Praetorian Insurance Comp&CF No. 2 at 1 9. The relevant policy
issued by Defendant included an uninsured/undared motorist provision, but Defendant has
not provided Plaintiff with ay relief under the policy.

On September 2, 2014, Plaintiff filed tltisim, asserting that Defendant has a
contractual obligation tpay Plaintiff the uninsured/undesured policy limits of $800,000 to
fully compensate him for his injuries. EQe. 2 at  12. At his deposition on December 3,
2014, ECF No. 41-1, Plaintiff testified that thede of the accident caused his body to hit the

steering wheel and caused a skin burn on his le$t.wke missed two days of work and sought
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medical attention with a chiropctor, Dr. Kennedy, one week aftBe accident. He reported to
Dr. Kennedy that he had pain in his heaetlg left shoulder, left arm and left hand. at 7.
Plaintiff also testified that he was involvedan automobile accident one year prior, on May 19,
2010, and suffered injuries to his head, neck, left hand, right knee aathiefPlaintiff missed
three to four weeks of worknd received chiropractic treatment following the 2010 accident.
Plaintiff also was involved in a car acciden@03 and suffered a back injury for which he
received treatment from a chiropractor.

On June 22, 2015, the court precluded Pailnom introducing expert testimony to
support his claim for personaljimies. ECF Nos. 34, 40.

2. Standard of Review.

Pursuant to Rule 56(c) of the Federal Ruwé Civil Procedure, summary judgment is

appropriate “if the pleadings, plesitions, answers to interrogats, and admissions on file,
together with the affidavits, if any, show that #& no genuine issue as to any material fact and
that the moving party is entitled podgment as a matter of lawAnderson v. Liberty Lobby,
Inc., 477 U.S. 343, 347 (1986). “For purposes of surgrjuatgment, a fact is material if, when
applied to the substanévaw, it affects the outooe of the litigation.” Nero v. Baltimore Cnty.,
MD, 512 F. Supp. 2d 407, 409 (D. Md. 2007) (cithaderson477 U.S. at 248). “Summary
judgment is also appropriate wharmarty ‘fails to make a shamwg sufficient to establish the
existence of an element essential to thatlypmadase, and on which that party will bear the
burden of proof at trial.””Laura Campbell Trust v. John Hancock Life Ins.,dd.1 F. Supp. 2d
606, 609 (D. Md. 2006) (quotingelotex Corp. v. Catretd77 U.S. 317, 322 (1986)).

A party opposing a properly supported motionsummary judgment bears the burden of

establishing the existence of angae issue of material facAnderson477 U.S. at 248-49.



“When a motion for summary judgment is maae supported as provided in [Rule 56], an
adverse party may not rest upon the mere allegstor denials of thadverse party’s pleading,
but the adverse party’s responisg affidavit or as otherwise praled in [Rule 56] must set forth
specific facts showing that there is a genuine issue for tigdrtrand v. Children’s Homet89

F. Supp. 2d 516, 518 (D. Md. 2007) (citing Fed. R. €i56(e)). “The facts, as well as the
justifiable inferences to be drawn therefrom, maesviewed in the light most favorable to the
nonmoving party.’ld. at 518-19 (citingMatsushita Elec. Indus. Co. v. Zenith Radio Co4@5
U.S. 574, 587-88 (1986)). “The court, howewaannot rely upon unsupported speculation and it
has an affirmative obligation to preveattually unsupported claims and defenses from
proceeding to trial.”ld. at 519 (citingFelty v. Graves-Humphreys C&18 F.2d 1126, 1128 (4th
Cir. 1987)).

3. Discussion.

Defendant argues that itesmititled to summary judgment because, without expert
testimony, Plaintiff cannot establish the nesagg causal connection between the 2011 car
accident and his alleged personal injuries. BOF41 at 6. Plaintiff contends that his lay
testimony is sufficient to allow afuto determine the extent ofshinjuries. ECF No. 42 at 4.
Thus, the issue is whether Plaintiff's testimy is sufficient to prove that the 2011 accident
proximately caused his injuries.

In Shpigel v. White357 Md. 117 (1999), the court upha@djrant of summary judgment
to the defense on facts far more favorable tgtamitiffs than the facts here. There, Mark
Shpigel and his two children were the victiofsa rear-end collision caused by the defendant.
An ambulance transported them to a nearby itdlspnmediately after the accident. Each
plaintiff was discharged from the emergency room that morning and Shpigel received

instructions that his pain walisubside in three days. Ndheless, following the initial
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examination, Shpigel attended four follow-up visits with doctors and eight physical therapy
sessions. At trial, the plaintiffs attemgt® prove causation and damages through their
testimony and medical records and billd. at 120-21. The circuit cougranted judgment to the
defense, reasoning that live expert testimony negaired to establish ¢éhreasonableness of the
medical bills. Id. at 124-25.

On appeal, the court noted that Shpigelisahconsultation notedvised that he “was
involved in a motor vehicle accideone year ago in which hgumed his neck but from which
he recovered without sequeladd. at 130. Given the close tgaral proximity of Shpigel's
prior motor vehicle accident, tle®urt considered whether expestimony would be required to
establish the causal relationship between the most recent accident and subsequent trauma. The
court stated that a genuine jusgue could be created withaxpert testimony only when some
combination of the following circumstances aregant: 1) a very clestemporal relationship
between the injury and the onset of the traum#h@manifestation of thtrauma in precisely
the same part of the body that received the impfitte initial injury; 3)the existence of some
medical testimony; and 4) an obvious cause-aretefelationship that is within the common
knowledge of lay persondd. at 131. The court concludedatithe causal connection between
the accident of May 21, 1996, and the damaipgised by Shpigel presents a somewhat
complicated medical question on which expertitesny is required in order to support a finding
that the accident of May 21, 199%used a total disability.ld. The court reasoned that there
was “no ‘obvious cause-and-effect relationshiptween the accident and the claimed total
disability ‘that is within te common knowledge of laymen.1d. The appellate court affirmed
the trial court’s decision to exclude the pigjens’ medical records because the causal

connection between Shpigel’s symptoms and ther pccident could not bestablished without



expert testimony.

Here, as irbhpige] Plaintiff was involved in a motor Wecle accident one year prior to
the accident at issumjuring the same partdf his body. ECF No. 42-1 at 4-7. The prior
accident was apparently much more seriousabge Plaintiff missed 3 to 4 weeks of work,
while he missed only two days of work aftee timore recent accident. Moreover, unlike in
Shpige] Plaintiff did not seek treatment for higunies until one weelfter the more recent
accident.

As in Shpige] the question of causation in thiseds a complicated medical question
that cannot be resolved withoutpext testimony. With regard factor one, temporal proximity,
Plaintiff did not seek treatment until one weeteathe accident; thus, a very close temporal
relationship is not present.ItAough the trauma occurred in the same parts of the body as the
impact, it also occurred in the same partthefbody as the 2010 accident, thus complicating the
causation issue. As for factitiree, no objective medical evidenseavailable; Riintiff has only
his lay, subjective testimony. Under theseuwinstances, no cause-aeffect relationship
between the more recent accident andatiegyed injuries is obvious.

At the summary judgment heag, Plaintiff's counsl argued that causation is not a
complicated medical question because there svidence that Plaintiff was symptomatic from,
or receiving treatment as a result of, the 28d€ident, in the weeks and months leading up to
the 2011 accident. Howevéhjs was also true i8hpige] where the plaintiff recovered from his
prior neck injury, but theawrt still concluded that causation was a complicated medical
guestion. In addition, at the dréng, defense counsel profferdnt Plaintiff saw a doctor for

neck pain just three montbgfore the relevant accidentThis scenario presents a complicated

1 While this fact does not appear in the motipapers, Plaintiff's counsel did not dispute it.
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medical question that cannot beakred without expert testimory.

Plaintiff's counsel argued th&hpigelis distinguishable beaae it involved a claim for
total disability. However, th8hpigelcourt’'s analysis was not depient upon that fact and it is
not a meaningful distinction. The point, ratherthat the cause-and-eft relationship between
accident and injury is complicated by the existence of a recent prior similar injury. This is
especially true when Plaintiff has no objeetevidence to support tssibjective claims of
injury. See Wilhelm v. State Traffic Safety Gd280 Md. 91, 100 (1962) (“[W]here the cause of
an injury claimed to have resulted from alngent act is a complicated medical question
involving fact finding which properly falls ithin the province omedical expertseSpecially
when the symptoms of the injury are purely subjective in natusehere disability does not
develop until some time after the negligent gatpof of the cause must be made by such
witnesses.”) (emphasis adde@glloway v. Horne Concrete Consts24 Fed. Appx. 865, 872
(4th Cir. 2013) (holding that expert testimongs not required because the plaintiff promptly
sought medical treatmertis “herniated disc wasbjectively observablavas diagnosed by way
of an MRI, and resulted in a spinal fusion”) (emphasis added).

Gallowayis illuminating because of its distinghiag facts. Emphasizing that Galloway
had never suffered from or complained of bpeain previously, developed lower back pain
immediately after the accidenfdpromptly reported his injurigs his treating physicians, who
diagnosed a herniated disc, the Court reastimet Galloway’s backnjuries developed
coincidentally with and immediately after the i@ent and that causatiovas clearly apparent
from the nature and circumstances of his injuridsat 871-72. This evidence was enough to

enable a reasonable jury to conclude thataccident caused Galloway’s injuries.

2 Allowing Plaintiff to proceed with only his own lay testimony would work a particulaistice under the unique
circumstances of this case. Pldifgiown misconduct in failing to appetor his IME preventd Defendant from
obtaining any evidence with which to rebut Plaintiff's testimo8geECF Nos. 34, 39.
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Here, in contrast, Plaintiff had a prior sinmilajury, did not seek treatment immediately
after the accident, and has no objeeevidence. Thus, causatiomist clearly apparent; there is
no obvious cause-and-effect relationship witlhie common knowledgef lay persons, and
Plaintiff cannot receive a judgmewntthout expert medical testimony.

4. Conclusion.

The Court will grant Defendant’s motion for summary judgment.

Date: February 2, 2016 IS/
Jillyn K. Schulze
United States Magistrate Judge




