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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

PATRICIA M. ZERFAS,
Plaintiff,
V. Case No.: PWG-14-2806

SYLVIA BURWELL, Secretary, U.S.
Department of Health and Human Services, *

Defendant. *

* * * * * * * * * * * * *

MEMORANDUM OPINION*

Plaintiff has brought this case alleging a hostile work environment caused by sexual
harassment in her workplace and retaliation by her employer after she reported the alleged
harassment and was suspended from work forveeks. Defendant has moved to dismiss or
for summary judgment, arguing that even i&iRtiff was harassed, her harasser was not her
supervisor and therefore her employer is nablé, and that the suspension had a legitimate,

nondiscriminatory justification because the ptoyer had concluded that Plaintiff willingly

! This Memorandum Opinion addresses: (1) Bdént Sylvia Burwell's Motion to Dismiss or,
in the Alternative, for Summary Judgme(iDef.’s Mot.”), ECF No. 8, and supporting
Memorandum (“Def.’s Mem.”), ECF No. 8-1; &tiff Patricia M. Zerfas’'s Opposition to
Defendant’s Motion to Dismiss or, in the Alternative, for Summary Judgment and Cross Motion
for Summary Judgment (“Pl.’s Cross-Mot.'BCF No. 9, and supporting Memorandum (Pl.’s
Cross-Mot. Mem.); Defendant's Memorandum @pposition to Plaintiff’'s Cross-Motion for
Summary Judgment and Reply in Support éfendant's Motion to Dismiss or, in the
Alternative, for Summary Judgment (“Def.’s pt¢’), ECF No. 10; and Plaintiff's Reply in
Support of Plaintiff’'s Cross M@n for Summary Judgment ar®urreply to the Defendant’s
Reply in Support of Defendant’s Motion to dbniss (“Pl.’s Reply”), ECF No. 12; and (2)
Plaintiff's Request for Leave to File Surreply Defendant’'s Reply irsupport of Defendant’s
Motion for Summary Judgme(itPl.’s Mot. to File Surreply”), ECF No. 11.
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participated in improper sexuaonduct in the workplace. Plaintiff has cross-moved for
summary judgment based on her view that larasser qualifies assupervisor becauseter

alia, he oversaw her day-to-day work and haddaheof management, and that the finding that
she patrticipated willingly in sexual conduct wasorrect and therefore cannot be a legitimate
justification for her suspension. | find that atbver degree of supervisory role the harasser
filled, he does not fit the narrow definition okapervisor recognized under current case law and
that the employer’s justification for Plaintiéf’suspension, whether apt it was correct, was
arrived at in good faith and wanot improper. Accordingly, grant Defendant’s motion for

summary judgment and deny Plaintiff's cross-motion.

BACKGROUND

In reviewing a motion for summary judgmetite Court considers the facts in the light
most favorable to the non-movanirawing all justifiable infengces in that party’s favorRicci
v. DeStefanob57 U.S. 557, 585-86 (U.S. 200&eorge & Co., LLC v. Imagination Entm’t Lid.
575 F.3d 383, 391-92 (4th Cir. 200®ean v. Martinez336 F. Supp. 2d 477, 480 (D. Md.
2004). Where, as here, the Court is presewtigid cross-motions for summary judgment, the
facts relevant to each motion mum considered in the light sibfavorable to the nonmovant.
Mellen v. Bunting327 F.3d 355, 363 (4th Cir. 2003). Wsdeotherwise stated, this background
is composed of undisputed fact§ee Ricgi557 U.S. at 585-865eorge & Co. 575 F.3d at

391-92;Dean 336 F. Supp. 2d at 480.

2 Whereas Defendant’s exhibits include comptaipies of depositions and are clearly tabbed in
courtesy copies with Bates numbered pagesréovide uniform paginabin, most of Plaintiff's
exhibits are duplicates of thoakeady provided by Defendant, imany cases excerpted so as to
remove all context and lacking clear organizabopage numbers. Accordingly, where possible
(and where both parties have relied on the sameepof evidence), | will cite to Defendant’s
exhibits and included a reference to the “Consolidated Exhibit” page number as “CE____.” In
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Plaintiff Patricia M. Zerfas has been ployed by the National Institutes of Health
(“NIH") as a Biologist in thePathology Service, Division dfeterinary Resources (“DVR”),
Diagnostic and Research Serviddsanch (“DRSB”), Office ofResearch Services (“ORS”),
Office of the Director, since April 2003. ZerfROI Aff. 1, Def.’s Mem. Ex. 9, ECF No. 8-11,
CEO0651. Dr. Matthew Starost has served as &d&els Scientist and Veteary Pathologist in
DVR since July 2002. Starost Aff. 1, Defkéem. Ex. 15, ECF No. 8-17, CE0720. Starost is
one of four Veterinary Patholags in the Pathology Service. rfas Decl. | 4, Pl.’'s Mem. Ex.
21, ECF No. 9-22 Zerfas'’s “primargsponsibility is to assistelDRSB veterinary pathologists
with their diagnostic submissions by opiding electron miarscopy (“EM”) and
immunohistochemistry (“IHC”) services.” Ec&bs Decl. | 6, Def.’s Mem. Ex. 16, ECF No. 8-
18, CE0737. Both Zerfas and Starost are subjetiet@ame chain of command: their first-level
supervisor is Dr. Michael Eckhaus, their secon@dlleupervisor is Dr. Jaes Crowell, and their
third-level supervisor is Dr. Charmaine Folt®eeZerfas ROl Aff. 2,CE0652; Starost Aff. 2,

CEO0721; Foltz Dep. 10:14 — 11:3, Defiveem. Ex. 6, ECF No. 8-8, CE0329-30.

As described by Zerfas, the intra-office politics in the DRSB are somewhat complex.
Because her job is to assist the veterinary patfistis, all of the pathologists have the authority
to assign her work, including Starost. Eckb®ep. 82:12-15, Def.’s Mem. Ex. 4, ECF No. 8-6,
CEO0247; Starost Dep. 36:14-17, Def.’s Mem. EXECF No. 8-9, CE0388. In addition to their

required tasks, there are regular slide canfee and journal club raéngs that provide

this regard, it bears noting thaketlfactual record before me isrpeularly robust, inasmuch as
Plaintiffs elected to participate in extersivliscovery before thé&lIH Equal Employment
Opportunity Office (“EEO Office”), duringwhich voluminous documents were produced,
multiple depositions were taken, and motions practice (including for summary judgment)
proceeded nearly to a final resolution before HEO Office. Its culmination was precluded by
Plaintiff's decision to withdraw from proceedingsdre the EEO Office tpursue this litigation.
Indeed, given the completenesstloé evidentiary record, it idifficult to see how any further
discovery would be necessary beyond that already done.
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educational and development opportunities fohplaigists and other employees interested in
attending those meetings; at all relevant tinesmrost coordinated these meetings. Eckhaus
Dep. 58:16 — 59:2, CE0223-24. On many Thursd@yswell holds a mandatory staff meeting

for all DRSB employees. Crowell Dep. 31:6 — 33:2, Def.’'s Mem. Ex. 5, ECF No. 8-7, CE0305—-
07. In 2011, the pathologists also began to ltpldrterly lunches witlihe technicians and
support staff. Eckhaus Nov. Aff. 10, Def.’s Mem. Ex. 25, ECF No. 8-27, CE0941. And in
addition to her job duties, Zerfas also puidéd numerous papers in scholarly journals,

frequently co-authoring those articlwgh Starost. Zerfas Decl. § 16.

Though Eckhaus was both Zerfas’'s and Starabtect supervisor, Zerfas believed that
Starost had greater authority thidne other pathologists and thea was her supervisor. Zerfas
Dep. Vol. 1l 429:8-10, Def.’'s Mem. Ex. 3, EAQRo. 8-5, CE0151. Starost participated in
Zerfas’s job interview and recommended that Istédnired, Zerfas Decl. J 22, and she states that
Starost played a role in selecting summer students to interview and in hiring other indivaduals,
19 23-24. Starost, alongtiv the other pathologists, sometime=rved as “acting chief” when
Eckhaus was out of the office, Eckhaus De#.7-16, CE0249, and he occasionally identified
himself as one of the “DRSB Supervisors,” Emaiinfr Matthew Starost to Patricia Zerfas et al.
(Jan. 29, 2010, 8:08 A.M.), Pl’s Cross-Mot. leEx. 20, ECF No. 9-21. There is some
evidence to show that Statqgeovided feedback on her wotl Eckhaus, Zerfas Dep. 159:22 —
160:10, CE0040, although Eckhaus denies this, Eckhaus Oct. Aff. 3—4, Def.’s Mem. Ex. 13, ECF
No. 8-15, CE0692-93, and there is no dispute Htkhaus alone was responsible for signing
Zerfas’s performance appraisals, Zerfas 0&j®:15-19, CE0045. In 2006, Siat threatened to
have Zerfas removed from a peoj of his, after whiec Eckhaus exercisedader supervision of

her work. Zerfas Decl. f 21. More recently, hatste Eckhaus to request that Zerfas no longer



be permitted to publish papers, although Eckhaus ultimately allowed her to continue doing so.
Zerfas Dep. Vol Il 431:12 — 432:7, CE0152; ZerfascD | 19, Zerfas also is aware of at least
four instances in which negativeeidback from Starost led Eckhdaagerminate or relocate other

employees. Zerfas Decl. | 25.

Although the record is sparse with respedhtr interactions before early 2010, prior to
that point Zerfas and Starost appear to have had a positive working relationship. When Zerfas
took her position in 2003, Starost was setting upH lab in the Pathology Service that Zerfas
eventually took over, relying on Starost for suppeinen she encountered difficulties. Eckhaus
Dep. 53:21 — 55:6, CE0218-20. Beginning in 2006, mb&erfas’s work came from Starost,
and his work led to numerous publications. Zerfas Decl. 1 10-15. “The more work [Zerfas]
could do for Dr. Starost in publishing, the bettegre [her] chances of being promotedd.
1 10. Starost provided mentoring to Zeif Starost Dep. 19:3-5, CE0371. According to

Starost, he believed that bad Zerfas were frienddd. at 140:7-19, CE0492.

The majority of the record before me focuses exhaustively on the details of the
relationship between Zerfas and Starost fer éleven-month period from June 2010 until May
23, 2011. For the purposes of the parties’ crnetions for summary judgent it suffices to say
that both parties acknowledged that substhiritamate, physical, and sexual contact occurred
between Zerfast and Starost during this timeoge While a good deal of the intimate contact
between Zerfas and Starost is acknowledgedntiffannd Defendant disagree considerably
regarding the degree to which Zerfas willinglytisted, or at least participated in, it. This
behavior began in June 2010 when Starostégadouch and put his arm around Zerfas while
she was working on the electron microscopetfadeROIl Statement 1, Def.’s Mem. Ex. 18, ECF

No. 8-20, CE0766; Starost ROI Statement 1,'P&flem. Ex. 18, ECF No. 8-20, CE0775. Over



time this escalated to massaging her shouldetsvaist and frequent hugyl. Zerfas ROI Aff.

7, CE0657; Starost ROI Statement 1, CEQ07750¢tober 2010, Zerfas exposed her breasts to
Starost and he exposed his penis to her 28eRiO| Statement 4, CEO7&8though this occurred
only after Starost had requestedste Zerfas’'s breastd asked if she wéed him to expose
herself several timessee Starost Dep. 47:21 — 48:20, CE039934(ndicating that Zerfas
declined each request at least once beforedauge On multiple occasions, Starost touched
Zerfas’s breasts and Zerfas toudtgtarost’'s penis, although Zerfas says that she was forced to

participate in this behavior. Zerfas ROI Statement 4, CE07609.

Starost frequently asked Zerfasremove her underwear whehe was wearing a skirt.
Id. In November 2010, Zerfas undsed completely before Starastthe EM lab,but only let
him see her back without his glasséd. By December 2010, he began aggressively to request
oral sex from Zerfas, which she refused several tingsat 5, CE0770. In early March, either
Zerfas or Starost proposed collagta sample of his semen to view in the electron microscope;
Starost wanted Zerfas to maiate him to collect the samepand, although Zerfas initially
refused, she eventuallg@eded to this requestd.; Starost ROl Statement 2, CE0776. At some
point Starost pulled down Zerfas’s pants anetkeed her vagina. Starost Dep. 156:11-20. Also
in the spring of 2011, Zerfas requested Starost to put on a fashion show to show her his Under
Armour underwear, Zerfas ROl Statement 6, 0CEL, and Starost offered Zerfas a “full body
massage,” for which Zerfas changed into schulisstopped Starost when tieed to massage her
breasts, Starost ROl Statement 3, CEO777.May 12, 2011, after a 5K walk, Starost proposed
that he and Zerfas shower togethket. She initially agreed but elnged her mind and locked the

door to the shower she used so that hedcoat join her. Zerfas ROI Statement 6, CE0771.



The parties have introduced contradictory evidence as to the extent to which this
relationship was reciprocal amdnsensual or whether Staress forcing himself upon Zerfas.
Starost claims that he believidgt the relationship was conseaklalthough that conclusion is
based partly on his misguided belief that Zeras a willing participant because she did not
“forcefully tell [him] to stop.” StarostROl Statement 1, CE 0775. And Zerfas does
acknowledge that she engaged in some behalaircould have sent mixed signals, such as
hugging Starost back, Zerfas ROI Aff. 7, @57, asking to see Starost’'s Under Armour
underwear, Zerfas ROI Statement 6, CE0771, bukingbeer and taking him to lunch, Zerfas
Dep. 201:16 — 205:10, CE0051-52, or slapping andhmgchis buttocks as they passed in the
hallway, id. However, Zerfas is adamant that this behavior was an attempt to make Starost
uncomfortable,id., and in any event, she is quite cléhat from her perspective, Starost’s
conduct was unwelcome and caused her signifieardtional and physical distress, Zerfas ROI

Statement 2—7, CE 0767-71.

On the afternoon of May 23, 2011—eleven nisnafter the conduct that Zerfas now
asserts was unwelcome sexual harassment—Zedas to Eckhaus and told him that Starost
had been harassing her. Eckhaus ROI AffD6éf’'s Mem. Ex. 13 ECF No. 8-15, CE0695.
Zerfas said that she did not wish to report hlagassment, but rather wanted to keep Eckhaus
apprised of the situation because she plannegpooach Starost about the harassment and give
him a letter demanding that it stop, and $&wred that Starost would react badlygl. at 6-7,
CE0695-96. She also told Eckhaus that she lfkadt[she] consented with [Starost] on some of
the behaviors.” Zerfas Dep. Vol. 1l 390:11-168E0141. It is undputed that Eckhaus
immediately reported Zerfas’s claims to hisrosupervisor, Crowell, who advised Eckhaus to

contact their supervisor, Foltz. Eckhaus ROI Aff7, CE0696. After Eckhaus spoke with Foltz



the next day, the two of them had a telephoak with human resources specialist Lanetta
Holloway, who recommended that both Zerfas &tdrost be issued cease and desist letters
barring them from contact with on@nother, that Starost's af8 be relocated, and that an
administrative inquiry take placdd. Eckhaus spoke with Zerfasm May 24, as well, and “told
her that [he] had a sense thgtexts of what happened were corsseh, and she agreed that they

were.” Eckhaus Dep. 65:17-21, CE0230.

Notwithstanding the cease and désetter, both Starost and Zerfas still were required to
attend Thursday morning staff meetings heydCrowell. Crowell Dep. 31:14 — 32:9, CE0305—
06. However, when Eckhaus noticed that denfvas “groaning and moaning” during a slide
conference, he advised her that she did not haatte¢nd slide conferencésshe did not want to
and he arranged for her to receive the sarf@nmation outside of the conferences. Eckhaus
Dep. 71:17 — 77:11, CE0236—42. According to Eckhausljcheot tell Starasto stop attending
the slide conference because itswaxpected the pathmjists attend,” but opl“elective for Pat
[Zerfas] to attend” the slide conferencdd. at 75:11-20, CE0240. Zed, however, concludes
that Eckhaus was excluding her from attendidgrfas also asserts that she was excluded from
the department’s quarterly lunches in Julg &ctober 2011 and January 2012, Zerfas Dep. Vol.
Il 275:6-9, CE0113, although Eckhaus has testifiedghatwas not invited because she was out
of the office on the dates of the July anddder lunches, Eckhaus Dep. 89:20 — 91:3, CE0254—
56, and pathologist Mark Bryant fiatated that there was no larfeeld in January 2012, Bryant

Decl. 1 23, Def.’s Mem. Ex. 11, ECF No. 8-13, CE0685.

A Management Inquiry took place beten May 25, 2011 and June 15, 2011 and was
conducted by Susan Grimes Associates, Incn@ependent contractor. Management Inquiry 1,

Def.’s Mem. Ex. 18, ECF No. 8-20, CE0752. TManagement Inquiry concluded that both



Zerfas and Starost had participdtin a number of physical aséxual interactions at workid.

at 11-13, CE0762-64. After reviewing the inquiry, Cebwletermined that Zerfas had not been
sexually harassed by Starost, anat thoth she and Statdsad participated ian extended course
of inappropriate conduct in the workplace that constituted miscon&eeCrowell Dep. 19:14—
17, 30:10-16, Def.’s Mem. Ex. 5, ECF No78C€E0293-304. Although Hollway recommended
terminating both Zerfas and Starost, Hollovi2gp. 53:18 — 54: 20, Def.’s Mem. Ex. 8, ECF No.
8-10, CE0630-61, Crowell proposed suspending Stéosiventy-eight days, Starost Proposal
to Suspend, Def.’s Mem. Ex. 19, ECF No. 8-2E0879, and suspending Zerfas for twenty-one
days, Zerfas Proposal to Suspend, DeMem. Ex. 20, ECF No. 8-22, CE0885. These
suspensions were reduced to twenty-one Bndteen days, respectively, upon review by
Charmaine Foltz. Zerfas Decision 2, DefMem. Ex. 21, ECF No. 8-23, CE0892; Starost

Decision 2, Def.’'s MemEx. 22, ECF No. 8-24, CE0894.

Although the parties ctimue to disagree about manyngs regarding the interactions
between Zerfas and Starost, whether he was her supervisor for purposes of a hostile workplace
claim, and whether the actions taken by Defendanstitute an appropriate response to the facts
revealed by the investigation, what is quite clsathat once the Defendant took disciplinary
action against Starost and Zerfdse conduct that forms the baéis this lawsuit ceased. The
record is devoid of angvidence that, following the disciplinary actions taken, Starost continued

to harass Zerfas, despithe fact that both cantie to work at DRSB.

Defendant acknowledges that Zerfas propegsursued her administrative remedies,
Def.’s Mem. 27, following which she filed her twomunt Complaint in this Court on September
3, 2014, ECF No. 1, alleging claims for (I) sexuatasament in violatiorof Title VII of the

Civil Rights Act of 1964 (“Title VII"), 42 U.S.C. § 2000e, and (ll) region in violation of Title



VII. On November 10, 2014, Defendant filed a tMa to Dismiss or, in the Alternative, for
Summary Judgment (“Def.’s Mot.”), ECF N@&, with a supporting Memorandum (“Def.’s
Mem.”), ECF No. 8-1. Zerfas filed an oppositiand cross-moved for sumary judgment, Pl.’s

Opp’n to Mot. for Summ. J. and Cross Motr fsumm. J. (“Def.’s Cross-Mot.”), ECF No. 9,
with a supporting Memorandum (“Pl.’s Cross-M&lem.”), ECF No. 9-1. Defendant filed a
consolidated opposition and reply (“Def.’s Reply”), ECF No. 10, Zedfas has filed a

consolidated reply and proposed surreply (“Pl.’s Reply”), BNOF 12, along with a Request for
Leave to File Surreply to Defendant’s Repmty Support of Defendant’'s Motion for Summary
Judgment (“Pl.’s Mot. to File Surreply”), ECNo. 11. Defendant hasot responded to the
Motion to File Surreply anthe time to do so has passetloc. R. 105.2. Accordingly, all of the
pending motions are ripe and are before me. tpreviewed the filings, | find a hearing is not

required. Loc. R. 105.6.
. STANDARDS OF REVIEW
A. Motion to Dismiss

Federal Rule of Civil Procedure 12(b)(6) praasdfor “the dismissal of a complaint if it
fails to state a claim upon which relief can be grantédelencia v. DrezhloNo. RDB-12-237,
2012 WL 6562764, at *4 (D. Md. Dec. 13, 2012). Thie'sipurpose “is to test the sufficiency
of a complaint and not to reselwontests surrounding the factse therits of a claim, or the
applicability of defenses.’Id. (quotingPresley v. City of Charlottesvilld64 F.3d 480, 483 (4th
Cir. 2006)). To that end, the Court bearamind the requirements of Fed. R. Civ. PBgll

Atlantic Corp. v. Twombly550 U.S. 544 (2007), andishcroft v. Igbal 556 U.S. 662 (2009),

3 As statednfra at 14, although Plaintiff styled her filirag a motion to file surreply, it properly
is regarded as a reply, filed as a matter of rigliherefore have accepted and considered it.
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when considering a motion to dismiss pursuant to Rule 12(b)(6). Specifically, a complaint must
contain “a short and plain statement of the clamowang that the pleader is entitled to relief,”
Fed. R. Civ. P. 8(a)(2), and mustate “a plausible claim for reliéfas “[tlhreadbare recitals of

the elements of a cause ofiant supported by mere conclugostatements, do not suffice,”
Igbal, 556 U.S. at 678-7%ee Velencia2012 WL 6562764, at *4 (discussing standard from
Igbal and Twombly. “A claim has facial plausibility whethe plaintiff pleads factual content

that allows the court to draw the reasonainierence that the defendant is liable for the

misconduct alleged.’Igbal, 556 U.S. at 663.

When reviewing a motion to dismiss, “[t]le®urt may consider documents attached to
the complaint, as well as documents attacheddartbtion to dismiss, if they are integral to the
complaint and their authenticity is not disputeSpgosato v. First Mariner BaniNo. CCB-12-
1569, 2013 WL 1308582, at *2 (D. Md. March 28, 2013)e CACI Int'l v. St. Paul Fire &
Marine Ins. Co,.566 F.3d 150, 154 (4th Cir. 2008ge alsd~ed. R. Civ. P. 10(c) (“A copy of a
written instrument that is an exhibit to a pleayglis a part of the pléiang for all purposes.”).
However, if the Court considers matters outsfdepleadings, the Court iLtreat the motion as
a motion for summary judgmentFed. R. Civ. P. 12(d)Syncrude Canada Ltd. v. Highland
Consulting Group, In¢.916 F. Supp. 2d 620, 623 (D. Md. 2013).

“[A] district judge has ‘compdte discretion to determine etier or not toaccept the
submission of any material beyond the pleaditigd is offered in @njunction with a Rule
12(b)(6) motion and rely on it, thereby converting the motion, or to reject it or simply not
consider it.” Sager v. Hous. Comm’'855 F. Supp. 2d 524, 542 (D. Md. 2012) (quoting 5C
Charles Alan Wright et alkederal Practice & Procedur@ 1633, at 159 (3d ed. 2004, 2011

Supp.)) “This discretion ‘should be exercised wgtteat caution and attention to the parties’
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procedural rights.” In general, courts are gditdg whether consideratiaf extraneous material
‘is likely to facilitate the disposition of the actiband ‘whether discovery prior to the utilization
of the summary judgment procedure’ is necessaly..”

Here, both Plaintiff ad Defendant have sought sumgngmdgment as an alternative
procedural resolution to Defendaniotion to dismiss, and both\ecited liberally to the very
extensive agency record and comprehensiverdentiand deposition discovery taken before the
EEO Office. Thus, the procedural posture of tase is such that there can be little doubt about
the appropriateness of my considering the extensiwdence extrinsic to the pleadings. Nor can
this be characterized as a case where sumjudgynent should be pwtff until after discovery
before this Court is conducted.

B. Summary Judgment

Summary judgment is properhen the moving party demonstrates, through “particular
parts of materials in the record, includirdgpositions, documents, electronically stored
information, affidavits or declations, stipulations ..., adssions, interrogatory answers, or
other materials,” that “there 80 genuine dispute & any material facand the movant is
entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a), (c)(1)(A¥ee Baldwin v. City of
Greensborp 714 F.3d 828, 833 (4th Cir. 2013). tlie party seeking summary judgment
demonstrates that there is no evidence to stipfg®nonmoving party’s case, the burden shifts to
the nonmoving party to identify evidem that shows that a genuineslite exists as to material
facts. See Celotex v. Catre77 U.S. 317, 325 (1986). Theistence of only a “scintilla of
evidence” is not enough to defeatmotion for summary judgmenfnderson v. Liberty Lobby,
Inc., 477 U.S. 242, 251 (1986). Instead, the evideytmaterials submitted must show facts

from which the finder of fact reasonably codind for the party opposing summary judgment.
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Id. “[U]nder Fed. R. Civ. P. 56as amended in 2010, facts in support of or opposition to a
motion for summaryydgment need ndie in admissible form; the requirement is that the party
identify facts thatould beput in admissible form."Mallik v. Sebelius964 F. Supp. 2d 531, 546
(D. Md. Aug. 28, 2013) (citingNiagara Transformer Corp. v. Baldwin Techs., Jri¢o. DKC-
11-3415, 2013 WL 2919705, at *1 n.1 (D. Md. June 12, 2013)).

1. DISCUSSION

A. Conversion to Summary Judgment

As already noted, the parties have apperadadnsive factual matals to support their
arguments. A description of what this cotsi®f is helpful to appreciate why summary
resolution is appropriate. The record camsaiover over one thousa pages of exhibits,
comprising depositions of Zerfas, Starostd aheir supervisors takeduring administrative
proceedings; the materials considered by their@migManagement Inquiry; the results of that
investigation; and records of the resulting discgijnactions taken againgerfas and Starost.
Although it is possible that theis information in existence that has not yet been produced, it
strikes me as extremely unlikely that furthesadivery would add meaningfully to the parties’
ability to present factual supgoior their positions. Nor haany party indicated that more
discovery is necessainy order to respond to a motionrfeummary judgment under Fed. R. Civ.
P. 56(d). This case is one in which conwvamss appropriate eveat this early stage.

When the Court converts a motion tosmiss under Rule 12 to one for summary
judgment under Rule 56, “[a]ll p&&s must be given a reasonablgportunity to present all the
material that is pertinent toghmotion.” Fed. R. Civ. P. 12(d). Notably, “the Federal Rules do
not prescribe that any particulaotice be given before a Rule fibtion is converted to a Rule

56 motion.” Ridgell v. AstrueDKC-10-3280, 2012 WL 707008, at *7 (D. Md. Mar. 2, 2012)
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Thus, this requirement “can be satisfied wherparty is ‘aware that material outside the
pleadings is before the court."Walker v. Univ. of Md. Med. Sys. Carplo. CCB-12-3151,
2013 WL 2370442, at *3 (D. Md. May 30, 2013) (quoti@gy v. Wall 761 F.2d 175, 177 (4th
Cir. 1985)). Indeed, though the @b “clearly has an obligatioto notify parties regarding any
court-instituted changes in the pending procegsli [it] does not have an obligation to notify
parties of the obvious."Laughlin v. Metro. Wsh. Airports Auth.149 F.3d 253, 261 (4th Cir.
1998). It is obvious that the Court may construration that is styled as a “Motion to Dismiss
or, in the Alternative, Motiorfor Summary Judgmefitas a motion for summary judgment.
Ridgell 2012 WL 707008, at *7see Laughlin 149 F.2d at 260-61. Here, not only has
Defendant so styled its moh, but Zerfas has responded wdhcross-motion for summary
judgment, indicating that she knows what is aket Moreover, the parties themselves have
cited liberally to the extensive record to sugpbeir arguments, whicfurther indicates their
awareness of (and acquiescence in) its considerair the Court. Accordingly, | will consider
the parties motions as maitis for summary judgment.

B. Motion to File Surreply

Local Rule 105.2(a) provides that “[u]lnlestherwise ordered by the court, surreply
briefs are not permitted to be filed.” However, when parties have cross-moved for summary
judgment, the second movant is entitled to the last w8eklLoc. R. 105.2(c). Likely because
both parties’ motions have focused on essentthllysame issues, | can see nothing in Zerfas’s
proposed surreply that is not appriage for her to address in a rgphat she may file as a matter
of right. Accordingly, although Rintiff's caution is commendable, there is no need for her to
seek leave and her Motion to Flirreply is moot; | will acce@nd consider Plaintiff's Reply

as a properly filed reply as of right.
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C. Summary Judgment

1. Count I: Sexual Harassment/Hostile Work Environment

Count | of the Complaint allegethat Starost’s sexual harasnt created a hostile work
environment in violation of Title VII. Underifle VII, it is “an unlawful employment practice
for an employer . . . to discriminate agaiasty individual with respect to his compensation,
terms, conditions, or privileges of employment, beeaof such individual's . . . sex.” 42 U.S.C.
8§ 2000e-2(a)(1). To be actionahinder 42 U.S.C. § 2000e-2(a)(djscrimination need not be
“economic” or “tangible.”Harris v. Forklift Systems, Inc510 U.S. 17, 21 (1993) (citations and
guotation marks omitted). Rather, “[w]hen therlgqgace is permeated with ‘discriminatory
intimidation, ridicule, and insult’ that is ‘sufficiently severe or pervasive to alter the conditions of
the victim’'s employment and create an abusweking environment,” Title VII is violated.Id.
(quoting Meritor Sav. Bank, FSB v. Vinso#77 U.S. 57, 65, 67 (198@nternal brackets and
guotation marks omitted)).

A claim for hostile work environment based sex is actionable under Title VII if the

plaintiff shows that “the offading conduct (1) was unwelcome) (2as because of her sex, (3)

was sufficiently severe or penmas to alter the conditions dier employment and create an
abusive working environment, and (4) was imputable to her employaiV&stmoreland v.

Prince George’s Cnty., Md.876 F. Supp. 2d 594, 614 (IMd. 2012) (quotingHoyle v.
Freightliner, LLG 650 F.3d 321, 331 (4th Cie011l) (internal citatin and quotation marks
omitted)). “In a case where an employee is sexually harassed by a co-worker, the employer may
be liable in negligence if it knew or should hdreown about the harassment and failed to take

effective action to stop it.’Hoyle 650 F.3d at 335 (citinBurlington Indus., Inc. v. Ellertt624

U.S. 742, 759 (1998)).
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Based upon the record before me, it appeaedyligthough | need not exessly find) that
a jury could find in favor of Zerfas on the firhiree elements. Zerfas has provided extensive
evidence to show that Stmt's conduct was unwelcomeSee generallyZerfas ROl Aff.,
CE0651-80;see alsoZerfas Dep. Vol. Il 287:3-19, CEO0116. riadily is apparent that the
sexual contact between her andrSst was because of her seXnd the requests that Zerfas
expose her breasts and genitalsStarost, combined with éhphysical contact—which included
touching Zerfas’'s breasts, butteckand genitals; having heruh Starost's genitals; and,
according to Zerfas, physically trapping her in her office—goes far beyond “simple teasing,’
offhand comments, and isolatectitients” and is certainly sevea@d pervasive enough to create
an abusive working environmengee Faragher v. City of Boca Rat&24 U.S. 775, 788 (1998)
(citations omitted).

However, the central question is whether the facts demonstrate that any harassment that
Zerfas suffered was imputable to her employern &mnployer is subject taicarious liability to
a victimized employee for an actionable hostevironment created by a supervisor with
immediate (or successively higher) authority over the employé@atagher v. City of Boca
Raton 524 U.S. 775, 809 (1998). “If the harassingplyee is the victim’s co-worker, [rather
than a supervisor,] the employer is liable oiflyit was negligent in controlling working
conditions.” Vance v. Ball State Univl33 S. Ct. 2434, 2439 (2013). Wance v. Ball State
University, the Supreme Court clarified that a harassay be considered a supervisor “only
when the employer has empowered that emplégeaake tangible employment actions against
the victim,i.e., to effect a ‘significant change in emgment status, such as hiring, firing, failing

to promote, reassignment with significantly diffat responsibilities, oa decision causing a
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significant change in benefits.”Vance 133 S. Ct. at 2443 (quotirBurlington Indus., Inc. v.
Ellerth, 524 U.S. 742, 761 (1998)).

Zerfas, relying primarily on pr&ancecase law, contends th&tarost was her supervisor
for several reasons. First, she argues thatvieesaw her work, he frequently gave her work
assignments, he sometimes served as acting chief in Eckhaus’s absence, and she perceived him
to be her supervisorSeePl.’s Cross-Mot. Mem. 6—8. However, in the waké&/ahce it is clear
that the mere fact that Stard$ia[d] the ability to direct [Zerfas’s] labor to some ill-defined
degree” is not a sufficient basis to impasearious liability on their employerVance 133 S.
Ct. at 2443. Rather, | must focus only on hishatity to take tangible employment actions

against hef.

4 Zerfas relies omBarcus v. Sears, Roebuck and Q¢o. CCB-12-724, 2013 WL 4591235 (D.
Md. Aug. 28, 2013), for the proposition that her sghive belief that Starost was her supervisor

is a sufficient basis to hold Defdant vicariously liable for his harassment even if she was
mistaken. This reliance is misplaced. Barcus the Court’s decision dinot turn on whether

the harasser was a supervisor under a Yaste analysis, and the Court granted summary
judgment for the defendant on other grounds. All Betcusstands for in the context of this
case is thaWancedoes not supersede dictaktlerth that, in unusual cases, an employer still
may be liable for harassment by a non-superwidware the victim was under the reasonable, but
erroneous, belief that theagser was a supervisdbee idat *6 (citingEllerth, 524 U.S. at 759;
Dulaney v. Packaging Corp. of An673 F.3d 323, 330 n.7 (4th Cir. 2012)). Judge Blake
assumed this to be the caseBarcusbecause the harasser was in a general-manager trainee
program designed to give actual managemexperience to future general managers, he
sometimes filled in for the general manager at the plaintiff's store in her absence, the harasser
told the plaintiff that he soon would be genaranager of his own store and that he would hire
her when he got his position, and he gave hermmétion about how to request transfer to his
store so that she could do sBee idat *1-2, 6. Under these unusuatfs, it is possible that the
plaintiff reasonably could havbelieved that the harasser wag Bepervisor. In this case,
however, Starost was not in a management-trainee position, never made representations to Zerfas
that he was or would deer supervisor, and never promised thahe yielded to his demands he
would take favorable employment action on helndieof a type that only a supervisor could
promise. Thus, on the record before me, if @Zethought that Starost was her supervisor, that
assumption was neither reasonatibe accurate, and any dictaktlierth allowing an employer to

be held vicariously liable for hassment of a non-supervisor ietkictim reasonably believed he
was a supervisor simply is unavailing.
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Zerfas also argues that Siar hired her, had the authgrto fire her, and was
empowered to change hespensibilities and benefitsgePls.” Cross-Mot. Mem. 7-8, but the
evidence presented by both parties shows otherwigeestablish that he had hiring authority,
Zerfas points to the fact that Starost participated in her interview and selection process and
recommended that she be hired because she “was the best canddlate8; Starost Dep. 27:5
— 28:2, CE0379-80. However, the record makesrcthat Eckhaus, not Starost, made the
decision to hire Zerfas.d. (Starost merely provided a recommendation to Eckhaus). Zerfas
argues that this is sufficient because a supervisor “need not have the final say as to the tangible
employment action; instead, the employee’s sleni may be ‘subjecto approval by higher
management.” Boyer-Liberto v. Fontainebleau Corp/86 F.3d 264, 278 (4th Cir. 2015) (en
banc) (quotingvance 133 S. Ct. at 2446 n.8). But Zerfags not put forward any evidence to
show that Starost was empowered to make hiring decision in the first instance—
recommending that someone be hired is not theesas exercising the authority to offer the job
to an applicant (even if a higherpgrvisor must approve that offér)Similarly, although Zerfas
cites four instances in whiche@bst supposedly “had the powterterminate” employees, in each
case, Starost merely gave negative feedliackckhaus, and it was Eckhaus who made the
decision to terminate or reassign the employgerfas Decl. § 25. And regardless, assuming
that Starost did have the authority to termegnsdme employees, Zerfaas provided no basis for
finding that he had the power to termindier, which is the only relevant consideratiosee

Vance 133 S. Ct. 2439 (employee is a supervis@nipowered “to takéangible employment

® Even were | to credit Zerfas’s claim thagist played a key role in hiring summer students
and other individualsseePl.’s Cross-Mot. Mem. 8, that shows only that he may have been the
supervisor of those other individis and is not relevant to rssatus with respect to Zerfas.
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actionsagainst the victirh(emphasis added$).Zerfas’s inability to show that Starost had hiring
or firing power over her particularly is notewthy in the government sector, where executive
agencies typically have clearly delineated nkaof command with the repositories of such
authority well-documented. Cf. id. at 2443 (“supervisory sta can usually be readily
determined, generally by written documentationAbsent from the voluminous record is any
document that describes Starost’s gs including the authority tare or fire any employee, let
alone Zerfas, and this sénce itself is evidence that it did n&eeFed. R. Evid 803(7) & (10).
Zerfas also tries to show that Starost hagl dlathority to affecher responsibilities or
benefits, but both of the examples she cites dtnate that Eckhaus, not Starost, possessed this
authority. Pl.’s Cross-Mot. Mem. 7-8. First,2006, Zerfas had issues regarding a project of
Starost’s and he threatened tketdner off of the project. Zerfd3ecl. § 21. However, to do so,
he had to go to Eckhaus to request that shetneved, and the end resafipears to have been
closer supervision of Zerfas by Eckhaus, notrkeenoval from the project as sought by Starost.
Id. Similarly, during the course of the allegsexual harassment, Starost sought to prevent
Zerfas from publishing scholarlyapers (which could burnish #as’s professional credentials
and heighten her opportunity for promotion)Zerfas Dep. Vol. Il 431:12-20, CE0152.
However, once again Starost hedbring his concerns to Eckiis, who declined to prohibit
Zerfas from publishing.ld. at 431:21 — 432:7, CE0152. In shdstarost may have been free
with his opinions of his coworkers and he niewe had Eckhaus’s ear on some occasions, but

he was not Zerfas’s supervisor untiee clear criteria established ance

® These instances of supposednfiriauthority also lackny information about Zerfas's basis of
knowledge regarding personnel decisions affectilgrst Because this information appears to
be based on hearsay, it is naanl that it could be put in admissible form and, thus, that it can be
considered on summary judgmengaedless of its relevanceSee Mallik v. Sebeliy964 F.
Supp. 2d 531, 546 (D. Md. 2013).
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This case is distinguishable froBasil v. Maryland Transportation Authorjtilo. RDB-
12-0556, 2014 WL 1622321 (D. Md. Apr. 23, 2014) endra reasonable jugpuld have found a
police officer’'s harasser had been “effeeliv delegated decisiomaking authority.” Id. at *9.
Basil involved specific evidnce that the officer that uhitely discharged the plaintiff
considered the harasser to be like aauwhsaw himself as ¢tharasser's mentad. at *1, which
allowed for the conclusion that his decisionswaased primarily on his relationship with the
harassend. at *9. In contrastalthough Zerfas may have beliewbdt Starost had favored status
with Eckhaus, she has not providadre than a “scintilla” of eviehce on this issue and, rather,
the uncontroverted evidence shows that Eckhaeld all decision-making authority and
frequently did not accept Starost’s recommendations. To fiat Skarost was a supervisor
would require me to hold that any employe®ose input is respected and considered by
management is a supervisor, thus esiating the Supreme Court’s holdingMance

In the alternative, Zerfas argues that Defendant is liable under a negligence skeory,
Pl.’s Cross-Mot. Mem. 42, under which an emplogey be liable if it‘knew or should have
known of the offensive conduct but failedtake appropriate corrective actionvVance 133 S.

Ct. at 2456. Zerfas has provided nothing larjecture and surmise thiaér supervisors were
aware of the harassment. She acknowledges that she not did report it until May 23, 2011, and
the record is unambiguously cighat, once reported, no furthearassment occurred. Eckhaus
Dep. 25:21 — 26:21, CE0190-91. And although shend that Eckhaus should have known,

this view is based only on inadmissible spettoia according to Zerfas, Eckhaus’s office was
adjacent to Starost’'s and had thin walls widps in them, and therefore (Zerfas believes)
Eckhaus must have heard St&#sogappropriate commentsSeeZerfas Dep. Vol. Il 446:20 —

448:12, CE0155-56. But Zerfas has produced no evidbatd=ckhaus even was in his office

20



when inappropriate comments were being maudeh less that he overheard comments frequent
and explicit enough to put him amotice that sexual harassmemas occurring. Zerfas also
claims that Eckhaus should have surmigledt Starost was harassing her because on one
occasion he pointed a laser pointer atf@®s breasts in Eckhaus’s presendd. But even
assuming (without any evidentiary support) that Eckhgaw this, a singiacident of pointing a
laser pointer at a co-workerisreasts falls within the categoof “'simple teasing, offhand
comments, and isolated incidents™ that is unlkie have put him on nate of a possible hostile
work environment in any eventSee E.E.O.C. v. Sunbelt Rentals, 521 F.3d 306, 315 (4th
Cir. 2008) (quotingraragher v. City of Boca Ratp®24 U.S. 775, 778 (1998)). Finally, the
very speed with which Eckhaus acted once Zadpsrted Starost’s harassment and the extent of
the action taken to prevent hinoi further abusive contact with her belies the notion that he
had prior knowledge of the harassment.

Defendant also falls within the so-call&dlerth/Faragher defense, which protects an
employer where “(1) the employer exerciseghsonable care to prevent and correct any
harassing behavior and (2) [] thepitiff unreasonably failed to ka advantage of the preventive
or corrective opportunities & the employer provided.Boyer-Libertg 786 F.3d at 278 (citing
Vance 133 S. Ct. at 2453¢. at 2464 (Ginsburg, J., dissenting)). This, “in essence, imposes a
duty on the victim to report her supervisoharassing behavior to the employeid. Because
Zerfas did not report the alleged harasetnuntil May 23, 2011 (eleven months after it
commenced), Pl.'s Resps. to Def.’s Regs Admissions 1, Def.’s Mem. Ex. 26, ECF No. 8-28,
CEO0946, she unguestionably failsstatisfy the second prong of teélerth/Faragherinquiry.

Zerfas also cannot avoid thgst prong of the inquiry. “Distribution of an anti-

harassment policy provides ‘compelling proof’ tllaé company exercised reasonable care in
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preventing and promptly correcting sexual harassmemdrrett v. Applied Radiant Energy
Corp., 240 F.3d 232, 267 (4th Cir. 2001). Zerfas asgtleat the existencef an anti-sexual
harassment policy was insufficient here becdadleof the responding nreagement officials,
from Ms. Holloway, Dr. Foltz, Dr. Crowell, DiEckhaus, and Dr. Starost, had outdated POSH
[prevention of sexual harassment] training.” $ICross-Mot. Mem. 44. Zerfas also tries to
make much of the inability of several supeors to explain the @&l distinction between
“nonconsensual” and “unwelcome” sexual conduick. But these issues simply are beside the
point in light of Barrett—particularly where Zerfas does ndispute that all of the involved
supervisors actually did receigexual harassment training anéyttall promptly responded once
she did report harassment. However imgerfZerfas believes Defendant’s anti-sexual
harassment policy was (and the law sloet require it to be perfect),existed, and once Zerfas
belatedly reported the harassment, it was deployed promptly and effectively. Title VII does not
require more.

Zerfas correctly notes that needistribution of a policy isnsufficient where a plaintiff

can show that it was administered “in bad Hadtr that the policy wastherwise defective or
dysfunctional,” Barrett, 240 F.3d at 266, but that typicallgquires a fundamental failure or
refusal to enforce a policgee, e.g.White v. BFI Waste Servs., LLG75 F.3d 288, 299-300
(4th Cir. 2004) (management did not exercisesomable care where it disregarded complaints);
Miles v. DaVita Rx, LLC962 F. Supp. 2d 825, 832-33 (D. Md. 2013) (defendant’s employees
did not seriously investigate cotamts of sexual harassment). There is no evidence of such
failures here, notwithstanding Za#f's arguments to the contyar Zerfas argues that Eckhaus

disregarded earlier sexual harassment complamgésnst Starost in 2005, Pl.’s Reply 5, but the

uncontroverted evidence shows that the incideruestion did not involve sexual harassment,
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but rather involved consensual condisge, e.g.Eckhaus Dep. 18:14 — 20:8, CE0183-185.
The same day that Eckhaus learned of the algmtf Starost's harassment, he reported it up
the chain of command even though Zerfas hefsadf not intended to regait through official
channels,id. at 27:15 — 30:11, CE0192-95, and a thgto investigation was made by an
independent companyseeManagement Inquiry 1, CE0752.

There is little question that, were a jury tedit Zerfas’s version odvents, it could find
that she was subjected to sevand pervasive sexdulaarassment that rendered her workplace
hostile. But because on the extensive recordreef® no reasonable jucpuld find that Starost
was Zerfas’s supervisor witharauthority to take a tangibéanployment action or that anybody
in Zerfas’s supervisory chain was aware of theassment and failed to act to stop or prevent it,
she cannot satisfy the elements girema faciehostile work environment claim and Defendant

is entitled to summary judgment on Count I.

7 Zerfas also relies on two instances whehl Klanagement supposedly was unresponsive to her
claims of harassment or discrimination. In on¢hafse instances, her supervisor in the National
Institutes of Neurological D&ase and Stroke in 2001 ignored complaints that another employee
was trapping her in a room, attempting to cut hair, and throwing crapples at her face.
Zerfas Dep. 43:4-15, CE0011. However unpleasastntiust have been, it cannot show that
Eckhaus, Crowell, or Foltz were failing to fulfiheir own responsibilities a decade later. She
also focuses on a past instance in which sheahsgrious dispute with another coworker that
involved the coworker continuinp wear latex gloves notwithstding Zerfas’s latex allergy
and, on one occasion, physically threateningfage Zerfas Dep. Vol. Il 400:5 — 401:13,
CEO0144. According to Zerfas, her supervisors tated that she was thastigator in that
dispute and Eckhaus tried to get her to go @mmployee counseling (which she refused) and said
that he no longer wanted to be her supervisdrat 407:1 — 408:14, CE0146. But this does not
show that Eckhaus was nonresponsive to clanmsliscrimination or sexual harassment, an
argument that is belied by heiick response when Zerfas rejgad what had been occurring
between her and Starost. Zerfas also arghes NIH was unresponsive because after she
approached Gary Moore, Facility OperatioBpecialist Supervisor, ¢l Property/Facilities
Management Branch, DVM for help, he “had an obligation to report the harassment but did not.”
Pl.’s Cross-Mot. Mem. 14. This grossly mischeterizes Zerfas’'s awtestimony, according to
which Moore told Zerfas that he would hat@ report the harassment and did not do so
immediately only after she promised that steuld report it herself. Zerfas Dep. 78:6-17,
CE0020.
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2. Count II: Retaliation

Zerfas also alleges that she was retaliated against after she reported Starost’s harassment
because she was suspended for fourteen days, was told she did not have to attend slide
conferences, was required to continue attendiegtings with Starost, and was excluded from
quarterly lunches. Title 42 UndeStates Code § 2000e-3(a) providest it is utawful for an
employer “to discriminate against any individual . . . because he has opposed any practice made
an unlawful employment practice by [Title VIigr because he has made a charge, testified,
assisted, or participated in any manner inrevestigation, proceeding, or hearing under [Title
VII).” Although “[tlhe plain meaning of the statutory language provides protection of an
employee’s opposition activity when the employesponds to an actual unlawful employment
practice,” the Fourth Circuit has “[r]lead[] the langeagenerously to giveffect to its purpose”
and “held that opposition aeity is protected wherit responds to an employment practice that
the employeeeasonably believels unlawful.” Jordan v. Alternative Res. Corpt58 F.3d 332,
338 (4th Cir. 2006)pverruled byBoyer-Libertg 786 F.3d 264 (4th Cir. 2015) (en banc).

To succeed on a Title VHetaliation claim, a plaintiff musthow that (1) she “‘engaged

in protected activity,” (2) the eployer “took adverse action agatriser],” and (3) “a causal

relationship existed between the protected #gtiand the adverse gitoyment activity.”
Westmoreland876 F. Supp. 2d at 612 (quotiRgice v. Thompsqr380 F.3d 209, 212 (4th Cir.
2004) (alterations in origal)). In the FourttCircuit, the burden-shiftg framework established
in McDonnell Douglas Corp. v. Greemlll U.S. 792, 800-06 (1973), applies to Title VII
retaliation claims. 1James v. Autumn CorpNo. 1:08CV777, 2009 WL 2171252, at *8
(M.D.N.C. July 20, 2009)Yashenko v. Harrah’s NC Casino Cd46 F.3d 541, 546 (4th Cir.

2006). Under this framework, after an employee makes priire faciecase, the burden shifts
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to the employer, which then must “proffer esicte of a legitimate, non-discriminatory reason
for the adverse employment actioWVright v. Sw. Airlines319 Fed. App’x 232, 233 (4th Cir.
2009). If the employer does so, the burdentshifack to the employee “to prove by a
preponderance of the evidence thatghwfered reasons were pretextuddl’ at 233.

First, Zerfas has not cited to any case that shows that requirg her to continue to
attend staff meetings (as she had done before she reported the harassment) was a form of
retaliation. To the contrary, ithis a lack of any employment action and cannot be seen as
adverse action. Similarly, Eckhaus did not exclhdefrom slide confences and journal club;
rather, although she was not a regdiattendee at those meetinigs,facilitated her preference
to not attend those meetings with Starost byngjireg for her to get the information separately.
Zerfas Dep. Vol. 11 282:19 — 284:20, CE0114-15; Eckhaus Oct. Aff. 12, CE0701 .

And assuming, without deciding,ahZerfas has made oupama faciecase with respect
to the rest of the alleged adverse actionde#ant has shown that it had a legitimate, non-
discriminatory reason for all of ém. First, Crowell has testified that no morning staff meetings
occurred during the time that das alleges she was excluded from those meetings. Crowell
Dep. 32:10 — 33:6, CE0306—07. It cannot be an amtafiation to not invite an employee to a
meeting that did not take place, and Zerfas hagpravided any evidence to show that meetings
did take place during that tim&imilarly, Defendant has proffered evidence that the hosts of the
July and October 2011 lunches believed that Zeviss out of the office at the time of those two
lunches, Eckhaus Dep. 89:20 —91:3, CE0254-5@amrDecl. 11 16-18, Def.’s Mem. Ex. 11,
ECF No. 8-13, CE0684-85; Brinster Decl. { D&f.’'s Mem. Ex. 12, ECF No. 8-14, CE0668,

and no lunch was held in January 2012, Bry@etl. T 23, CE0685. Zerfas has not rebutted
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these statements and theyoyde a legitimate, nondiscriminatory reason why she was not
invited to lunches that did not ocoorr that she could not have attended.

With respect to Zerfas’s suspension, theyietis somewhat more complicated, but here
as well, Defendant has put forward a legéitey nondiscriminatory reason for its action:
management concluded—after a lengthy investigatulminating in a 277-page report, ROI,
Pl.’s Cross-Mot. Mem. Ex. 1, ECF No. 9-2—thatfas was a consensual participant in multiple
instances of inappropriate sexual behavior in the workpl&meManagement Inquiry 11-12,
Def.’s Mem. Ex. 18, ECF No. 8-20, CE0762—64; ZeRasposal to Suspend, Def.’s Mem. EXx.
20, ECF No. 8-22, CE0885-90. Zerfasatjrees with this conclusiosgePl.’s Reply 6—7, but
Title VIl does not permit courtid “sit as a kind of super-personnel department weighing the
prudence of employment de@ss made by firms charged with employment discrimination.”
DeJarnette v. Corning Inc133 F.3d 293, 299 (4th Cir. 1998) (quot@gnnopoulos v. Brach &
Brock Confections, Inc109 F.3d 406, 410 (7th Cit997)). To the contrg, “it is not our
province to decide whether the reason was Wae, or even correct, ultimately, so long as it

truly was the reason for” the adverse employment actidawkins v. PepsiCo, Inc203 F.3d
274, 279 (4th Cir. 2000) (quotirigeJarnette 133 F.3d at 299). However strong her objections
to her supervisors’ conclusions, Zerfas has introduced any evidence to show that those
conclusions were notaehed in good faith.

Zerfas does not deny any of the specific charges in her Proposal to Suspend and, to the
contrary, acknowledges that each of thoses daobk place. Instead, she focuses on one
interaction with Eckhaus on M&4, 2011—the day after Zerfas fireported that she was being

sexually harassed—when he “toldrhkat [he] had a sense thadpects of what happened were

consensual, and she agreed that they wdeeRhaus Dep. 65:17-21, CE0230. Zerfas compares
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this to Butler v. Md. Aviation AdminNo. MJG-11-2854, 2012 WL 3541985 (D. Md. Aug. 14,
2012), in which an employer “allegedly took ‘lllame the victim' atiitude and exhibited
‘hostility’ toward” the plaintiff by allowing the investigtion of her complaint to turn into an
opportunity to solicit grievances and acdimas against her frorher coworkers.ld. at *2. But
that case stands apart from the one undoubtetdyant question asked by Eckhaus, with which
Zerfas “readily agreed.” Eckhaus Dep. 68:C&0233. Nor was Eckhaus’s question completely
without basis: when Zerfas first went to Eckhaus, gbkinteeredthat she “felt like [she]
consented with [Starost] on some of the vatrg.” Zerfas Dep. Vol. Il 390:11-19, CE0141.
And even if a jury could find that this demsirated that Eckhauwas biased, Zerfas has
provided no indication that h@ayed any part in the management inquiry, which was conducted
by an outside contractor under thepervision of Crowle(Eckhaus’s supervisor), who pointedly
did not discuss the investigation wittckhaus while it was in progressSee Management
Inquiry 1, CEO752see alsdCrowell Dep. 18:14-21, CE0292.

Finally, Zerfas attempts to argue that teDonnell Douglasframework is not decisive
here because she can proceed on a “direct evidence” ttigeelpl.’s Cross-Mot. Mem. 47; Pl.’s
Reply 6-7. It is true that whera plaintiff can present direevidence of discrimination or
retaliation, the burden-ghing framework ofMcDonnell Douglasdoes not apply.E.E.O.C. v.
Greystar Mgmt. Servs. LPNo. ELH-11-2789, 2013 WL 6731885, *11-13 (D. Md. Dec. 18,
2013). However, the supposed “direct evidence’aafetaliatory motive ighe fact that the
management “investigation was launched in respom& complaint by Patricia Zerfas regarding

Dr. Matthew Starost.” Management Inquiry@E0752. This does not amount to “conduct or
statements that both reflect didgcthe alleged discriminatory étide and that bear directly on

the contested employment decisior\lWarch v. Ohio Cas. Ins. Go435 F.3d 510, 520 (4th Cir.
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2006) (quotingTaylor v. Va. Union Uniy.193 F.3d 219, 232 (4th Cit999) (en banc)), and
nothing here directly indicatdsostility towards her for reporting sexual harassment. At the
most, the Management Inquiry noted the undispytaine fact that management first became
aware of the contact between Starost andagerirrespective of whether it was consensual—
when Zerfas reported it to Eckhaus. This doaissay anything about the employer’s motives in
the resulting investigation amdermine its legitimate, nondiserinatory reason for suspending
Zerfas (as well as Starost. The fact that the investigation Defendants were required to take in
response to Zerfas’s complaoftharassment revealed evideriseme of which was provided by
Zerfas herself) leading her supervisors to cahelthat at least sonwd the sexual conduct was
consensual but nonetheless legitimatelpspribed workplace conduct does not amount to
“direct evidence” of retaliatory intent.

The record before me is far from cleartasvhether Zerfas was subjected to unwelcome
and harassing conduct or was, at times, a williig geérhaps, reluctant) participant in an
inappropriate workplace sexual relationship. Andeatbat the relevant question before me, it is
likely that the evidence put forward by Zerfas wobkl sufficient to entitle her to a jury trial.
But based on the lengthy ROl and Managemeqtiry and the uncontroverted evidence that,
rightly or wrongly, NIH management believed good faith that Zerfagonsensually had
engaged in improper behavior in the workplaoe reasonable jury could find that she was the
victim of retaliation for having @orted the harassment she alleges. Accordingly, Defendant is

entitled to summary judgméon Count Il as well.
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V. CONCLUSION

Accordingly, Defendant’'s Motion to Disss or, in the Alternative for Summary
Judgment, construed as a motion for summadgment, will be GRANTED and Plaintiff’s

Cross-Motion for Summary Judgment will be DENIED.

Plaintiff's Motion to File Surreply will blDENIED as moot and the purported surreply

construed as a properly filed reply permitted as of right.
A separate order shall issue.

Dated: June 26, 2015 IS/
Paul W. Grimm
United States District Judge

dsy
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