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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

JUAN SYLVESTER BARNES *
Plaintiff *
Vv * Civil Action No. DKC-14-2904
DR. OTTEY, et al. *
Defendants *

*k%k

MEMORANDUM OPINION

Defendants Dr. Collin Ottey, Dr. Ava JouhePeggy Mahler, Beverly McLaughlin, and
Wexford Health Sources, Int.filed a Motion to Dismiss # above-captioned complaint as
amended. ECF No. 9. Followingefendants’ motion and this cdisrdenial of his request to
engage in discovery, Plaifftifled a pleading which was docketed as a second amended
complaint (ECF No. 19) which Defendants movestoke (ECF No. 20). Because Plaintiff’s
pleading is more appropriajeconstrued as an OppositidResponse, Defendants Motion to
Strike shall be deniednd it will be considered in the cantt of the Motion to Dismiss. The
court finds a hearing ithis matter unnecessaryeelocal Rule 105.6 (D. Md. 2014). For the
reasons stated below, Defendants’ Motion to [8smshall be granted and the complaint will be
dismissed.

Background

Plaintiff Juan Barnes (“Barnes”), a piger confined to North Branch Correctional
Institution (“NBCI"), alleges has being denied proper medicagé@tment for chronic pain in his
hip and leg. ECF Nos. 1 and 3. Barnes brokeiti femur which was repaired surgically with
a metal rod in 2008. ECF No. 3 at p. 3. Hemkithe surgery to repair the fracture was

complicated and he was told he wasky it did not have to be amputatetd. Following the

! The Clerk shall correct the docket to reflect the full and proper spelling of Defendants’ names.
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surgery, Barnes was prescribed Percocet for paimagement and he claims that his doctors told
him the pain would worsen over timéd.

Barnes states he was first seen on Feprda2013, by Dr. Joubert, who ordered x-rays
but denied a prescription for pain medication.rrigs alleges that Joubert never informed him of
the x-ray results even though she was informed\pril 9, 2013, that Baes has “degenerative
changes and reduced joint spacéiig hip.” ECF No. &t p. 4. Barnes characterizes this as a
serious bone disease that will eventually reghipereplacement surgery and is consistent with
his complaints of painld. Barnes claims the x-ray resultgere deliberately withheld from him
so he would not make a request to be $sean orthopedic surgeon. ECF No. 1 at p. 3.

Barnes states that in May of 2014, he wasvided a prescription for Ultram 50 mg. He
claims the prescription was taken from hioyp Peggy Mahler on August 9, 2014, after a two
week period. Beverly McLaughlirthen erroneously told Barnes that the prescription was not
being provided due to the pharmacy’s policy. Barnes claims this information was false. He
further alleges that McLaughlin prescribed “muspllls” which were ineffective in treating his
pain because his pain is “bone pain” frauscle pain.” ECF No. 3 at p. 5.

Barnes claims he is a chronic care patigith pain levels thasignificantly affect his
ability to engage in daily aciites, making his assignment tad@ bunk and an upper level tier
inappropriate because it requires him to climdirst ECF No. 3 at p. 6. Barnes asserts that
since being in prison he has bgaovided with “headache mediaais” to treat his hip pain as
well as muscle relaxers, meloxicam, Motrin)@nol, Ibuprofen, and Naproxen. ECF No. 1 at p.
3. In addition, Barnes admits receiving Baclofen and Elavil, which he states are “psychiatric
disorder medications they claim works fpain,” but does notelieve his pain. Id. at p. 4.
Barnes claims it is deliberate indifference to amerimedical need to refuse to treat chronic pain

and to limiting treatment to methods sefiiective they amount to no treatmeid.



As relief, Barnes seeks an Order from tbaurt requiring Defendds to “stop giving
inadequate medication” and to send him to a hospital so it can be determined if the metal rod
should be removed from his leg. ECF 1 at p.Barnes also seeks monetary damages in the
event this matter proceeds to trial or Defenddntaot comply with an Order granting injunctive
relief. 1d.

Standard of Review

Motion to Dismiss

The purpose of a motion to dismiss pursuanEéd. R. Civ. P. 12(b)(6) is to test the
sufficiency of the Plaintiff's complaint.See Edwards v. City of Goldsbod¥8 F.3d 231, 243
(4th Cir. 1999). The Supreme Court recently articulated the proper framework for analysis:

Federal Rule of Civil Ricedure 8(a)(2) requires lgn“a short and plain
statement of the claim showing that the ptrad entitled to relief,” in order to
“give the defendant fair notice of whthe ... claim is and the grounds upon
which it rests,”Conley v. Gibson355 U.S. 41, 47 (1957). While a complaint
attacked by a Rule 12(b)(6) motion tesiaiss does not need detailed factual
allegationsjbid.; Sanjuan v. American Bd. of Psychiatry and Neurology, Inc
40 F.3d 247, 251 (7th Cir. 1994), a pl#itg obligation to provide the
“grounds” of his “entitle[mat] to relief” requires more than labels and
conclusions, and a formulaic recitationtioé elements of a cause of action will
not do,see Papasan v. Allai78 U.S. 265, 286 (1986) (on a motion to
dismiss, courts “are not bound to acceptras a legal conclusion couched as a
factual allegation”). Factual allegatis must be enough to raise a right to
relief above the speculative levekes5 C. Wright & A. Miller, Federal
Practice and Procedure § 1216, pp. 235-286e@® 2004) (hereinafter Wright
& Miller) (“[T]he pleading must ontain something more ... than ... a
statement of facts that mérereates a suspan [of] a legally cognizable right
of action”), on the assumption that alethllegations in the complaint are true
(even if doubtful in fact)see, e.g., Swierkiewicz v. Sorema N.584 U.S.
506, 508, n. 1 (2002)\eitzke v. Williams490 U.S. 319, 327(1989) (“rule
12(b)(6) does not countenance . . . dssals based on a judge’s disbelief of a
complaint’s factual allegations”gcheuer v. Rhode416 U.S. 232, 236 (1974)
(a well-pleaded complaint may proceecke\f it appears tat a recovery is
very remote and unlikely”).

Bell Atlantic Corp. v. TwombJ\650 U.S. 544, 555 (2007) (footnotes omitted).
This standard does not require Defendantsstablish “beyond doubt” that Plaintiff can

prove no set of facts in support of hisioh which would entitle him to reliefld. at 1968-69.
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Once a claim has been stated adequatelynay be supported by showing any set of facts
consistent with the allegations in the complaimt. at 1969. The court need not, however,
accept unsupported legal allegatiosse Revene v. Charles County Comn882 F.2d 870, 873
(4th Cir. 1989), legal conclusiom®uched as factual allegatiosee Papasan v. Allaid,78 U.S.
265, 286 (1986), or conclusory faat allegations devoid of amgference to actual eventge
United Black Firefighters v. Hirs604 F.2d 844, 847 (4th Cir. 1979).

Eighth Amendment Claim

The Eighth Amendment prohibitsinnecessary and w#on infliction of pain” by virtue
of its guarantee against ctuend unusual punishmeniGregg v. Georgia428 U.S. 153, 173
(1976). “Scrutiny under the Eighth Amendmentd limited to thosgunishments authorized
by statute and imposed by a criminal judgmem¢’Lontav. Angelone330 F. 3d 630, 633 (4th
Cir. 2003) citingWilson v. Seiter501 U.S. 294, 297 (1991). In order to state an Eighth
Amendment claim for denial of medical care, amiffimust demonstrate that the actions of the
defendants or their failure tota@mounted to deliberate indiffer@nto a serious medical need.
See Estelle v. Gambhld29 U.S. 97, 106 (1976). Deliberatalifference to a serious medical
need requires proof that, objectively, the priggplaintiff was sufferingrom a serious medical
need and that, subjectively, the prison staff wanare of the need for medical attention but
failed to either provide it or ensutke needed care was availabkeeFarmer v. Brennan511
U.S. 825, 837 (1994). Obijectively, the medical condition at issue must be serisiudson
v. McMillian, 503 U.S. 1, 9 (1992) (there is no expectatihat prisoners will be provided with
unqualified access to health cardroof of an objectively sexus medical condition, however,
does not end the inquiry.

The subjective component ramps “subjective recklessnessi the face of the serious
medical condition. SeeFarmer, 511 U.S. at 83940. “True subjectiveecklessness requires

knowledge both of the general risknd also that the conduct isappropriate in light of that
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risk.” Rich v. Brucel129 F. 3d 336, 340 n. 2 (4th Cir. 199TActual knowledge or awareness
on the part of the alleged inflicter . . . becenessential to proof afleliberate indifference
‘because prison officials who lacked knowledge aofrisk cannot be said to have inflicted
punishment.” Brice v. Virginia Beach Correctional Centés8 F. 3d 101, 105 (4th Cir. 1995)
quotingFarmer511 U.S. at 844. If the requisite subjeetknowledge is estabhed, an official
may avoid liability “if [he] responded reasonablythe risk, even if the harm was not ultimately
averted.” SeeFarmer, 511 U.S. at 844. Reasonablenesthefactions taken nstibe judged in
light of the risk the defendarictually knew at the timeSeeBrownv. Harris, 240 F. 3d 383,
390 (4th Cir. 2000); citing.iebe v. Norton157 F. 3d 574, 577 (8th Cit998) (focus must be on
precautions actually taken in light of suicidektinot those that could have been taken).
Analysis

Defendants assert that, taken as true, &arclaims state at most one for medical
malpractice which cannot proceed because hddilesl to comply with the provisions of the
Healthcare Malpractice ActECF No. 9-1. With respect Barnes’ Eighth Amendment claim,
Defendants state that the failue provide Barnes with the héa care of his choice does not
state a claim of deliberate indifference especialiight of Barnes’ admission he was seen and
treated by health care providensl. at p. 4. Defendants further claim that Barnes’ Complaint is
premised on his disagreement with the roabicare provided which does not amount to
treatment that shocks the conscientmk.at p. 6. Specifically, Barnetisagrees with the choice
of pain medication provided and the choicespécialists to whorhe was referred.

In a pleading which was docketed as a supplemental complaint, Plaintiff states he
continues to be denied pain management. EGFIN at pp. 1 — 2. Hirther argues that the
metal rod in his leg is “way past due to be rgedy and several requests he has made to be seen
by an orthopedic surgeon to be evaluated for its removal have been dehiatip. 3. Barnes

argues that Defendants are sagkilismissal of the instant cagespite the enormous amount of
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pain he is suffering and éhgrounds upon which they sedikmissal are frivolousld. at pp. 3 —
4,

A prisoner's right to medical treatnmterronsonant with the Eighth Amendment’'s
prohibition against cruel and unuspanishment is “limited to that which may be provided upon
a reasonable cost and time basis aedetgsential test is one of medinacessityand not simply
that which may be considered mereigsirable” Bowring v. Godwin551 F.2d 44, 47-48 (4th
Cir. 1977) (emphasis added in original). Barngaim is not that he is denied all care, but
denied the specific medications he believesnaeessitated by his conditi and the surgery he
believes is necessary for his leg. To the extemh&ahas not been informed of test results or
educated about the proper approach for chronit tp@atment, “an inadvertent failure to provide
adequate medical care does not amount to deliberate indiffereBstelle v. Gamble429 U.S.

97, 105 (1976). Barnes’ disagreement with thedical decisions made regarding pain
medication and referrals to outside specialistsarply “[d]lisagreements between an inmate and

a physician over the inmate’s proper medicakdavhich] do not state a § 1983 claim unless
exceptional circumstances are allegedVright v. Colling 766 F.2d 841, 849 (4th Cir.1985),

citing Gittlemacker v. Prasse428 F.2d 1, 6 (3rd Cir.1970). There are no exceptional
circumstances present in this case inasmuch as it is apparent that Barnes is in fact receiving care
as a chronic care patient afisl receiving pain medication. Thus, Barnes’ claims as to
Defendants Dr. Collin Ottey, Dr. Ava JoubertgBg Mahler, and Beverly McLaughlin must be
dismissed for failure to state a claim.

Barnes’ claim as to Wexford Health Sources, Imust also be dismissed as it is a claim
based omespondeat superiowhich does not apply in § 1983 claimSeelLove-Lane v. Martin

355 F. 3d 766, 782 (4th Cir. 2004) (no respondepesgor liability under 8 1983). Liability of

2 The court notes that while the facts alleged in this case are not sufficient to state a constitutional

claim, a prolonged refusal to address the underlying caudeatfic pain may in fadtate a claim in the future.
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supervisory officials “is not lsd on ordinanprinciples ofrespondeat superiput rather is
premised on ‘a recognition that supervisory iretdéince or tacit authoazon of subordinates’
misconduct may be a causative acin the constitutional injuries they inflict on those
committed to their care.Baynard v. Malong268 F. 3d 228, 235 (4th Cir. 2001) citiStakan v.
Porter, 737 F. 2d 368, 372 (4th Cir. 1984). Supsow liability under 8 1983 must be supported
with evidence that: (1) the supesor had actual or constructi\knowledge that his subordinate
was engaged in conduct that posed a pervasigeuareasonable risk of constitutional injury to
citizens like the plaintiff(2) the supervisor’'s sponse to the knowledge wss inadequate as to
show deliberate indifference to tacit authorization of the aljed offensive practices; and (3)
there was an affirmative causal link betweere gupervisor's inaction and the particular
constitutional injury sfiered by the plaintiff. SeeShaw v. Stroudl3 F. 3d 791, 799 (4th Cir.
1994). Where, as here, the medical care pegidhave not engaged aonduct that posed a
pervasive and unreasonalyisk of constitutional injuryto Barnes, their employer cannot be
found liable as a supervisory official.

A separate Order follows.

Date:_ June 5, 2015 /sl
DEBORAHK. CHASANOW
UnitedStateDistrict Judge




