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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

DEMETRIOUS QUEEN,

Plaintiff,
V. Case No.: PWG-14-2941
PRINCE GEORGE’S COUNTY, etal.,

Defendants.

MEMORANDUM OPINION

Defendant Christopher May, who at the timesveapolice officer with Prince George’s
County (the “County”), responded to two nogmanplaints early on January 19, 2014, along with
other County police officers, and found Pldinbemetrious Queen ahe scene both times,
alone, yelling loudly. The second time, they handcuffed Queen but then released him when he
calmed down. Both times, they déed not to arrest him. Bupout fifteen minutes later, May
arrested Queen, striking him in the face with tieel of his palm when he resisted efforts to

place him under arrest.

Queen retained counsel and filed suit against May and the County, claiming that “Officer
May and other Prince George'othty Police Officers hit plairfi with their fists and a baton
seven to eight times and dragged him down sevght$liof stairs despite éhfact that plaintiff
had not committed a crime and despite the fact phantiff had not tried to escape or resist
arrest.” Am. Compl. 17, ECF No. 17-1. Hisnended Complaint includes claims for assault,

battery, false arrest, and section 1983 claimsasearrest without prale cause and use of
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excessive force in violation of the Fourth Amendmeld. §f 13-32. | granted the County’s
unopposed Motion to Bifurcate, ECF No. 11, bifuireg the claims against May from the claims
against the County for purposes aéltrwith the claims against Mao be considered first, and

staying discovery as to the County’s liabilitfeCF No. 26. Queen’s counsel withdrew his

appearance, and Queen now procgedse ECF Nos. 33, 36.

Now pending is May’s Motiorfor Summary Judgment, ECNo. 45. Although it is
unopposed, and the time for filing an opposition has passetlpc. R. 105.2(a), | find that the
materials in the record show that genudisputes exist as to material fattsTherefore, | will
deny May’s motion and appoipto bonocounsel to represent Queen at trial, and this case will

proceed to trial on the clas brought against May.

Standard of Review

Summary judgment is properhen the moving party demonstrates, through “particular
parts of materials in the record, includirdgpositions, documents, electronically stored
information, affidavits or declations, stipulations ..., adssions, interrogatory answers, or
other materials,” that “there 80 genuine dispute & any material facand the movant is
entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a), (c)(1)(A¥ee Baldwin v. City of
Greensborp No. 12-1722, 714 F.3d 828, 833 (4th Cir. 2013). If the party seeking summary
judgment demonstrates that there is no evig to support the nomwing party’s case, the
burden shifts to the nonmoving rpato identify evidence thashows that a genuine dispute

exists as to material fact§ee Celotex v. Catre#t77 U.S. 317 (1986).

1 A hearing is not necessargeeloc. R. 105.6.



When May stated his intention to mof@ summary judgment, ECF No. 40, the Court
scheduled a pre-motion conference call antified Queen, ECF No. 43, but Queen did not
participate in the call, ECF Nd4. May then filed his motion, and the Court informed Queen of
his right to respond to the motion, ECF .Né6, but he did not respond. Under these
circumstances, “those facts establishgdhe motion” are “uncontroverted.Custer v. Pan Am.
Life Ins. Co, 12 F.3d 410, 416 (4th Cir. 1993). Nore#ss, Queen’s “failure to respond ...
does not fulfill the burdens imposed on movingtiea by Rule 56,” which “requires that the
moving party establish, in additido the absence of a dispute oagry material fact, that it is
‘entitled to a judgment aa matter of law.” Id. (quoting Fed. R. Civ. P56(a)). Thus, “the
court, in considering a motion for summapydgment, must review the motion, even if
unopposed, and determine from what it has before it whether the moving party is entitled to

summary judgment as a matter of lawd.

Significantly, what is before the Court indes not only May’s motion but also the
exhibits he attached. ECF Blo45-1 — 45-5. Moreover, an motion for summary judgment,
although “[tlhe court need consider only the citeaterials,” it “may consider other materials in
the record.” Fed. R. Civ. P. 56(c)(3). And, | aognizant that Queen ismirepresented, even if
the principle that “[a] document filegro seis ‘to be liberally construed,” and ‘pro se
complaint, however inartfully pleaded, must beld to less stringent standards than formal
pleadings drafted by lawyers,Erickson v. Pardys551 U.S. 89, 94 (2007) (quotirigstelle v.
Gamble 429 U.S. 97, 106 (1976)), is inapplicableyegi that Queen hadunsel at the time he
filed suit, ECF No. 1, and amended his comg|afCF No. 17, and has not filed any documents
independently. In thisase, | have considered not only tited material that May selected to

support his motion, but all of thmaterials in the record, whidhcludes transcripts from the



depositions of Keona Singletaryxibit 1), Shearda Gerald (Exhi 2), and May (Exhibit 3), as
well as the Affidavit of Pofc. Christyal Boorformerly Officer Rood) (Exhibit 4), and Queen’s

medical records (Exhibit 5).

Factual Background’

In the early morning hours of Sundayndary 19, 2014, Prince George’s County police
officers responded to two 911 calls from Burnside Road in Palmer Park, Maryland, the first
reporting a vehicle theft, May Dep:20 — 6:9, and the sead reporting a fight othe front lawn,
Gerald Dep. 21:5 — 22:3. May was one of thepomding officers on the first call. May Dep.
5:20 — 6:11. When he first arad, he found Demetrious Queeraging back and forth in front
of the house, . . . talking to himselfltl. at 6:22—25. Queen and lgslfriend Keona Singletary
were attending a party at that location. ngbetary Dep. 11:4 — 12:13. Queen had started
Singletary’s car to warm it up and leftuhattended, at which time it was stolehl. at 4:13.
Singletary recalled that she was “angry” and “kaidjot upset with him about the incident, why
did he have the car running, thingsthat nature,” but Queen “dgawasn’t upsetHe just said

that, you know, he didn't intend for [hesdr to get stolen or whateverld. at 19:1-8.

The police returned when “two gentlem[e]n thnadre at the party oout in front of the
party had some words with Demetrious or somnethof that nature. . .. [A] verbal exchange
took place.” Singletary Dep. 21:9-12. The scene escalated to involve about twenty people

“fighting and yelling” outside.ld. at 22:20 — 23:2. Singletary wasside, but she recalled “a lot

> In reviewing the evidence related to a motion for summary judgment, the Court considers
undisputed facts, as well as the disputed famwed in the light most favorable to the non-
moving party. Ricci v. DeStefan®57 U.S. 557, 586 (2009%eorge & Co., LLC v. Imagination
Entm’t Ltd, 575 F.3d 383, 391-92 (4th Cir. 200Bean v. Martinez336 F. Supp. 2d 477, 480

(D. Md. 2004).



of arguing. . . . It was loud. A bundf arguing back and forth.'ld. at 22:4-5, 47:18-21. She
“believe[d]” that Queen was a part of the argumant that it “started ém the car situation.”
Id. at 24:6-16. Queen left befotke police arrived, and “theommotion kind of died down

when he left.”Id. at 41:14-18, 48:4-5.

About an hour later, May and other Cournpolice officers responded to a noise
complaint from outside 900 Hill Road, Apartmie802, Seat Pleasant, W#and, where Queen
lived with Singletary’ Gerald Dep. 19:9-10; 51:17 — 52; May Dep. 17:1-21. There, they
found Queen outside, “being loud, screaming, $ewhto be at himself,” and smelling of
alcohol. May Dep. 19:4-7, 20:8—9he officers “had Mr. Queen sit down, began speaking with
him, trying to get him to calm down and figure oMby he was outside at that time in the
morning being loud.” Id. at 20:13-16. They “decided that aotion needed to be taken, and

[they] left.” Id. at 20:17-19.

“[S]hortly after” they left, they “got calleddzked there for the same incident, with a loud
person—or a disturbance at 900 HRibad. May Dep. 21:24 — 22:3Vhen they returned, “Mr.
Queen was outside, yelling agai. . at himself,” loudly.ld. at 22:9-22. They asked him to calm
down, warned him that “it's an arrestable offefmedisturbing the peace dude the fact that it
was so early in the morning, individuals wedling in on him,” and temporarily handcuffed

him in an effort to calm him dowiq. at 23:4-10; Gerald Dep. 12:6—7.

According to May, Queen’s “girlfriend showJeup and tr[ied] to calm him down.” May

Dep. 23:11-12. Singletary testified to the contthpt she did not arriventil Queen was inside

* Singletary testified on Septemb&0, 2015 that Queen was no londiging at that address.
Singletary Dep. 6:10-16, 51:18-21. Queen has not informed the Court of any change of address,
as Local Rule 102.1(b)(iii) obligates him to do.



the apartment. Singletary Dep. 51:2 — 52:5. Quesister Shearda Gerald testified that it was
she who arrived and convinced Queen to calmrddserald Dep. 12:4-20. Gerald stated that
the officers “allowed [Queen] to make a decision thezi. . . leave with [his] sister or . . . to go
back upstairs.ld. at 17:8-17. Queen chose to go upstaild. These inconsistencies are
immaterial. What is significant is May’s usgiuted testimony that, taf Queen calmed down
and “stat[ed] that he’s going upstairs to hisr@iment and going to bédhe officers “decided
not to arrest him” and released him, andaeant up to the apartemt. May Dep. 23:11-14ge

Gerald Dep. 12:13-20.

Gerald recalled that the offiefwalk[e]d to their vehiclésand were “about to leave”
when she asked them to stay because Singlatat her friends had arrived and Gerald thought
that “if [the officers] let [Singttary] and her friends go up theremight escalate . . . to probably
them arguing.” Gerald Dep. 17:8 — 18:20. Singletastified that when she arrived, she “was
stopped by a female officer who informed [her] tfste] could not go . . . in right now because
Demetrious [was] in there getting some of JhtEngs.” SingletaryDep. 52:7-14. Eventually,
the officer allowed Singletary to enter the dpsnt. Singletary recaltl that she and Queen
“started conversating about the events that wgeiag on that led up to it point and all that
happened” for about fifteen minutedyring which time she “was upsetld. at 58:1-17. But,
she insisted, “the conversatisrasn’t an angry conversatiorld. at 59:7—-8. She stated that they

were “talking . . . in a normal voice” dhshe did not “think . . . was too loudd’ at 102:17-18.

After about fifteen minutes, the officers laked and entered th&partment and told
Queen “he needed to leave . .. for the nighiihgletary Dep. 64:4—-15Queen “question[ed]

why he had to leave.”ld. at 64:15-17. Still, he “stood U@mnd “walked out” as the officers



“escorted him out into the hall.”Id. at 65:8-9, 67:1-6. Geraddtestimony corroborated

Singletary’s in this regardGerald Dep. 22:1-19, 30:20 — 31:9.

Singletary testified that, from her vantagemat the peephole of the door, she saw the
officers handcuff Queen, order hitm be quiet, and when he dmbt comply, one officer struck
him twice in the face and “slammed him the ground.” Singttary Dep. 66:12-14, 68:2 —
69:15, 71:2-3. She said that they handcuffed before striking him and did not use pepper
spray, a baton, a taser, or a handglth.at 71:2-12. Gerald agreed thatter the other officer
“pulled out her handcuffs” and “finally put[Pemetrious['s] arms behind his back,” May
punched Queen twice with hisist balled up,” and the officershr[e]lw Demetrious onto the
ground in the hallway,” but did not use angapons. Gerald Dep. 42:8 — 44:18; 47:6-21.
Singletary testified that “thegiragged him down,” although skeuld only see the beginning of
their departure, and “took him out of theilding.” Singletary Dep. 74:11-14. She explained
that they had “liftfed] him up” so that “he was bpt it wasn't like he wa just willingly walking

out.” Id. at 105:3-11.

According to Gerald, the conversation in #yEartment was more heated than Signletary
described. She stated that it was not an “argufnieat rather “more of her [Singletary] yelling
at . .. still upset about whaappened to her car,” and based“the tone of [Queen’s] voice,
how loud it was, anybody coming over thereolmbly thought it probably was a[n]
argument . ...” Gerald Dep. 56:7-12, 57:3-6. (@etestified that Queen and Singletary were
“belligerent and loud” that nightand that when they started talking in the apartment, “their
voices just started eruptinglfd. at 34:19-21, 67:12-21. As Geraktalled, before Queen was
handcuffed, he was “yelling,” and afterwards,wes “getting more belligerent” and “cussing.”

Id. at 42:1-15.



May remembered the evening differently. &ted the other officers returned to their cars
after releasing Queen, and then they “heard kmrdaming and yelling coming from Apartment
302 at 900 Hill Road.” May Dep. 23:24 — 24:4e and Officer Rood “approached that
apartment due to the sounds of distre$d.” He said it “appeared to be a female and male
voice.” Id. at 24:22—-23. He said thaffi@er Rood asked Queen to steptside the apartment to

speak with them, “for officer safety reasonisl’at 24:15-18.

In the hallway, Queen “became very loud and belligerent agagh.at 27:11-15. “For
him not complying, and for him being belligereand continuing to distb others, we decided
to place him under arrest at that timéd. at 30:10-13. May clarified that Queen had not “done
anything physical” at that time, btwas disturbing the peace” by yellindgd. at 30:14-20. May
stated that he and the other officer tried to calm Queen down “but due to his belligerent state,
[they] decided it was better for the community go ahead and place him under arrest and

remove him from the incidentldl. at 77:14-18.

May said that he and Officer Rood had diffity handcuffing Queen, who “raised his left
elbow and attempted to elude [May’s] contfroMay Dep. 31:3-6. May “ordered him to stop
resisting arrest,” and when he “continued tosgsMay “used the stun and distract technique,
and [he] used an armbar tckéaMr. Queen to the ground.Id. at 31:7-11. The “stun and
distract technique” involved “use [of] a palm hetike to his upper torso, to distract him, to get
him off balance, to then take him to the grountl” at 31:18-23. However, the strike landed on
“his right cheek” instead of hi®rso “due to his height.’ld. at 32:2—4. The officers “stood Mr.
Queen up and escorted him down to [their] vehicles” and to the hosfutadt 45:20 — 46:13.

His physical examination at the hospital revedtried blood on lips” and a “facial contusion”;



he was prescribed NaproxénHosp. Recs. 10-11, 14. While in May’s police cruiser, Queen
was “loud and belligerent” and “spitting blood aler [the] car, which did at one time strike
[May].” Id. at 47:10-14. May charged him with assaulting a police officer, first and second
degree assault based on the blepdtter, disorderly conduct ftlreing loud and belligerent, and
keeping neighbors in the area tinaing calling on him,” failure t@bey a lawful order based on
resisting arrest, and maliciousstieiction of property for “spittig blood all over [his] computer

and all over [his] car,” but ultimaly, these charges were droppéd. at 59:15 — 66:18.
Discussion
Arrest without Probable Cause and False Arrest

In arguing for judgment in Defendants’ favon Queen’s § 1983 claims based on arrest
without probable cause, in violation of theufth Amendment (Counts VI and VII) and Queen’s
false arrest claim (Count IllI), May focuses Hiscussion on his assertion that he had probable
cause, arguing that, because he “lpaobable cause to make an atre. ., he is entitled to
qualified immunity regarding Plaintiff’'s Fourthmendment claim,” and even without probable
cause, Queen’s false arrest claim fails. Def’'s Mem. 12-13. “[T]he defense of qualified
immunity . . . protects law enforcement agenten federal claims when they act in objectively
reasonable reliance on existing lawRockwell v. Mayor & City Council of Baltimgréo.
RDB-13-3049, 2014 WL 949859, at *8 n.10 (D. Md. MaAt, 2014). Thus, police officers are
not liable under § 1983 unless “(1) the allegationgrug, substantiate &olation of a federal
statutory or constitutionaight and (2) the right was ‘clearfstablished’ such that a reasonable

person would have known his actsamissions violated that rightStreater v. Wilson565 F.

* “Naproxen is a nonsteroidal anti-inflammatairyig (NSAID). It works by reducing hormones
that cause inflammation and paintive body.” www.drugs.com/naproxen.html.



App’x 208, 210 (4th Cir. 2014) (quotingrockington v. Boyking37 F.3d 503, 506 (4th Cir.
2011) (internal citations omitted)). Defendantres the burden of pring qualified immunity.
McDonnell v. Hewitt—AnglebergeNo. WMN-11-3284, 2013 WL 48308, at *3 (D. Md. Sept.

9, 2013) (quotingvieyers v. Baltimore Cnty., Md/13 F.3d 723, 731 (4th Cir. 2013)).

Queen’s Amended Complaint alleges that Macss violated Plaintif6 right to be free
from arrest without probable cause. Am. ConfpRl. Certainly, “[a] warrantless arrest of an
individual in a public place for a felony, or agdemeanor committed in the officer’'s presence,
is consistent with the Fourth Amendmaéifitthe arrest is supported by probable catide
Maryland v. Pringle 540 U.S. 366, 370 (2003) (citingnited States v. Watsod23 U.S. 411,
424 (1976)Atwater v. Lago Vist&h32 U.S. 318, 354 (2001) (“If asfficer has probable cause to
believe that an individual has committed everesy minor criminal offense in his presence, he
may, without violating the Fourth Amendmentrest the offender.”)) f@aphasis added). Thus,

there is “a clearly established Fourth Andement right to be arsted only upon probable

cause,” and an “arrest[] when no reasonable offamrld believe, in lighof the contours of the
offense at issue, that probaldause exists to astthat person,” viates that right.Peters v.
City of Mount Rainier No. GLH-14-955, 2016 WL 1239924t *4 (D. Md. Mar. 24, 2016)
(quoting Rogers v. Pendletor249 F.3d 279, 290 (4th Cir. 2001))An officer has probable
cause for an arrest ‘when the “facts and circumstances within the officer's knowledge . .. are
sufficient to warrant a prudent person, or one of reasonable caution, in believing, in the

circumstances shown, that the suspect has ¢eanis committing, or is about to commit an

> In United States v. McNejlthe Fourth Circuit observed that precedent is unclear with regard to
“whether the Fourth Amendment contains am the presence’ requirement for warrantless
misdemeanor arrests,” and deelinto resolve thessue. 484 F.3d 301, 311 (4th Cir. 2007). Its
resolution is not material to this case, as itinslisputed that the conduct at issue occurred in
May’s presence.

10



offense.”” Burno-Whalen v. MarylandNo. GJH-15-564, 2016 WL 1259556, at *6 (D. Md.
Mar. 28, 2016) (quotingVilson v. Kittoe 337 F.3d 392, 398 (4th Cir. 2003) (quotipgtchett v.

Alford, 973 F.2d 307, 314 (4th Cir. 1992))).

Yet, the elements of false arrest underrffend law are (1) “te deprivation of the
liberty of another,” (2) “without consent,” and (3) Without legal justificatiori” Prince
George’s County v. Longtiri9 A.3d 859, 893 (Md. 2011) (quotihkteron v. Strader761 A.2d
56, 59 (Md. 2000) (emphasis addedLiongtin)). Because it is undisputed that May deprived
Queen of his liberty without his consent when he arrested him for disorderly cosekioef.’s
Mem. 7-8, 12, | will focus on the third element. Itrige that legal justifation for a warrantless
felonyarrest exists where a police officer “has prioleacause to believe that a felony has been
committed, and that the arrestee perpetrated the offerisegtin 19 A.3d at 893 quoting
Ashton v. Brown660 A.2d 447, 472 (Md. 1995) (citations omidjedBut, legal justification for
a warrantless arrefdr a misdemeangiin contrast, requires thte “misdemeanor was actually
committed in a police officer’'s view or presencéshton 660 A.2d at 472. Thus, “probable
cause is not a defense in an action for false imprisonment based upon a police officer's
warrantless arrest for the commission of a non-felony offenkk.”Therefore, the question on
the false arrest count is not one of probablesecaut rather whether the undisputed facts show
that May had legal justificadn for depriving Queen of his Hoty without his consent.See
Longtin 19 A.3d at 893And, on summary judgment, the issue for that count is whether, when
viewing the facts “in the light most favorable the plaintiff, a fact-finder could infer the
plaintiff was not committing the charged crimeRoss v. Early899 F. Supp. 2d 415, 430 (D.

Md. 2012),aff'd, 746 F.3d 546 (4th Cir. 2014).

11



Disorderly conduct, the onlpffense with which May charged Queen that allegedly
already had occurred when May attemptedatcest Queen, May Dep. 59:15 — 66:18, is a
misdemeanor that occurs when a person “willfakty[s] in a disorderly nraer that disturbs the
public peace® Md. Code Ann., Crim. Law § 10-201(c)(2015). Here, t undisputed facts
show that May and other County officergsponding to two sequeal 911 calls, observed
Queen outside 900 Hill Road smelling of alcohad “yelling . . . at himself,” loudly; warned
him that his behavior was “aarrestable offense for disturbing the peace,” and temporarily
handcuffed him in an effotb calm him down. May Dep. 28-14. Once he calmed down, the
officers released himid., and Queen does not challenge that detention. Moreover, May’s
undisputed testimony establishes that Queen was not placed under arrest at that time, and, after

he calmed down, the officers dded not to arrest himSee id.

Queen challenges his arrest a short while .lagd that time, May and Officer Rood, who
were still in the same location, went up to Singkgtathird-floor apartment. It is disputed why
they went to the apartment and what hapdenext. According to May, they heard what
sounded like a male and a female voice argubuglly in the apartment. May Dep. 23:24 —
24:23. Indeed, Gerald testified that Singletang Queen were “belligent and loud” and their
voices were “erupting” fromhe apartment. Gerald pe34:19-21, 67:12-21. Officer Rood
asked that Queen step outside, and in the hallway, Queen “became very loud and belligerent
again.” May Dep. 24:15-18, 27:11-15. The officeentkdecided to arrest him. Were Queen

still yelling loudly, in the apartment and/or outside the dooterahaving been the cause of two

® Neither party suggests that Queen had comdiitst degree assault, second degree assault,
failure to obey a lawful order, or malicious destion of property at the time of his arrest.
Those charges appear to relate to his condude whcustody, in the police cruiser and at the
hospital.

12



prior noise complaints in close succession andrigabeen handcuffed in an effort to quiet him,
May certainly could have had pralble cause for arresting him thiat point for disturbing the
peace, and he could have had lggatification for the arrest, ds would have been present to
hear Queen yelling at about 4 o’clock in the mornigge Burno-Whaler2016 WL 1259556, at

*6; Ashton 660 A.2d at 472Crim. Law § 10-201(c)(2).

But, according to Singletary, she and Queenr@daised their voices in the apartment;
the officers apparently went to the apartmestduse Queen had only ganego “get[] some of
[his] things” and had not yet returned downstairs. Singletary Dep. 52:7-14, 66:1-5, 102:17-18.
Queen “question[ed] why he h&alleave,” but did not raise $ioice to the officers eithetd. at
64:15-17. The officers escorted Quemri of the apartment, whehe continued to talk and to
guestion what they were doing, but without yellihg. at 65:8-9, 67:1 — 69:5. Therefore, a
genuine dispute exists regarding the matefaalts that would support May’s assertion of

probable cause.

A court’s task on summary judgment is notasess credibility oweigh the evidence.
Dennis v. Columbia Colleton Me@tr., Inc., 290 F.3d 639, 644-45 (4th Cir. 200Bennett v.
Green No. JKB-15-3026, 2016 WL 2866859, *t (D. Md. May 17, 2016)see Gunning V.
Cooley 281 U.S. 90, 97 (1930) (“[T]he credibility efitnesses and the weight to be given to
their testimony are for the jury[)}’ Viewing these facts in theght most favorable to Queen and
accepting Singletary’s credibility aswitness, a reasonable finddrfact could find that Queen
was not committing disorderly conduct at the time of his arreSee Ross899 F. Supp. 2d at
430; Crim. Law § 10-201(c)(2). Thus, were a jtmyfind Singletary’s tstimony more credible,
then, despite his presence at the scene, May could not establisb tiet either probable cause

or legal justification for arst for disorderly conduct.SeeWilson 337 F.3d at 398Burno-

13



Whalen 2016 WL 1259556, at *6Ashton 660 A.2d at 472. As aselt, he also could not
establish that he was entitled to qualified immunity on the federal cl&ee Streater565 F.
App’x at 210. Consequently, summary judgrh is not appropriate on these claimSee

Pringle, 540 U.S. at 37Q;ongtin, 19 A.3d at 893.
Excessive Force

May insists that he “was entitled to use reasonable force to effectuate the lawful arrest,”
and that he “is entitled to qualified immunitygeeding Plaintiff's Fourth Amendment Excessive
Force claim” (Counts IV and V)Queen alleges that May’s act®ohated Plaintiff's right to be
free from excessive force. Am. Compl. 1 21. “Tlyht to be free from evessive force stemming
from a beating during an arrest was clearly estiadtisat the time of Plaiiff's alleged assault.”
Brown v. Prince George’s Countio. DKC-07-2591, 2012 WL 3012573, at *8 n.18 (D. Md.
July 20, 2012) (citingsraham v. Connqr490 U.S. 386, 395-96 (1989)Y.hus, the question is
whether May employed excessive forceSee Streater565 F. App’'x at 210. “Whether an
officer has used excessive force is judbgda standard of objaet reasonableness.Streater
565 F. App’x at 211 (quotin@lem v. Corbeau284 F.3d 543, 550 (4th Cir. 2002)). The Court

considers “whether a reasonabldicdr in the same circumstancesuld have concluded that a
threat existed justifying the particular use of forcéd” (quotingElliott v. Leavitt,99 F.3d 640,
642 (4th Cir. 1996)). Relevant “facts and circuamstes include ‘the severity of the crime at
issue,” whether the ‘suspect poses an immediatatttoe¢he safety of thefficers or others,” and

whether the suspect ‘is actively resisting arresattgmpting to evade arrest by flight,” as well
as “[tlhe extent of th plaintiff's injury.” Jones v. Buchanar825 F.3d 520, 527 (4th Cir. 2003)
(quoting Graham 490 U.S. at 396; citinfowland v. Perry4l F.3d 167, 174 (4th Cir. 1994);

referring to factors asGrahamfactors”).

14



In Jones the intoxicated plaintiff waat the police station and rndcuffs voluntarily, in
an effort to sober up for an unrelated court proceeding the nextidlagt 523. He was “yelling
obscenities” and tried to stand up from the chair where an officer hddnsalown roughly.
Id.at 523—24 An officer knocked him down, jumped dnm, and punched him in the facéd.
Jones was charged for “his conduct during thesdent,” but the charges were droppdd. at
525. He brought an § 1983 case and, after a magigtidge granted summary judgment in the
officer defendants’ favor, concludy that the amount of force et was reasonable, the Fourth
Circuit reversed.ld. at 523, 525. It reasoned that the fii@ttor weighed in Jones’s favor as
“jones committecho crime,” and “[e]ven in a case in which the plaintiff had committed a crime,
when the ‘offense was a minor onehdtcourt has] found that the fiGrahamfactor weighed
in plaintiff's favor....” Id. at 528. As for the second factor, the Fourth Circuit stated that
“mere use of foul language, even a drunk’s loud use of such language in a police station, does
not justify an objectively reasonable police officer knocking the drunk down, jumping on him,
and breaking his nose” when he was handcuffed and in a secure location, such that he was not
posing a threatld. at 529-30. With regard to the third factthe court noted that Jones did not
attempt to flee.ld. at 530. And, the fourthattor, like the others, weigd in Jones’s favor, as

the officer “caused severe injuriedd.

To determine the availabilityf qualified immunity, | take th facts alleged “in the light
most favorable to the party asserting the injurjféyers v. Baltimore Cnty981 F. Supp. 2d
422, 429 (D. Md. 2013) (quotin§aucier v. Katz533 U.S. 194, 201 (2001lneceded from on
other grounds in Pearson v. Callahab55 U.S. 223 (2009)). Even viewed in the light most
favorable to Queen, the facts certainly do notlaista what Queen pleaded — that he was struck

seven or eight times, by multiple officers, and using both their hands and b&es#&m.
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Compl. § 7. Yet, they do show that, based on the alleged commission of the misdemeanor of
disorderly conduct, and after Queen verbally @sted but did not physilta resist arrest and

was already in handcuffs, May struck him a¢eiwith his hand and took him to the ground.
Singletary Dep. 66:12—-14, 68:2 — 69, 71:2-3; Gerald Dep. 42:144:18; 47:6-21. There is no
evidence that he attempted tiee. Although Queen’s injus—a facial contusion and an
unknown cut causing blood on his lips—were not severe, under these circumstances, no threat
existed to justify May’s use of forceSee Jones325 F.3d at 523-24, 528-31. Consequently, a
reasonable jury could find that May usercessive force and wdiable under 8 1983.See
Streater 565 F. App’x at 210. May isot entitled to ydgment as a matter of law on Queen’s

excessive force claimSee id.Fed. R. Civ. P. 56(a).
Assault and Battery

In contending that Queen’s excessivecéoclaim cannot survive the summary judgment
motion, May asserts that “Plaintiff's claims oframon law Assault and Battery also fail,” Def.’s
Mem. 15, but he does not provide any basis foaksertion. Consequenthe has not given the
Court what is necessary to evaluhts entittement to summary judgmereeFed. R. Civ. P.
56(a) (stating that movant must show that tse€fititled to judgment as a matter of law”); Fed.
R. Civ. P. 56(c)(3) (stating thatt]lfie court need consider only the cited materials” in reviewing
a motion for summary judgment); Loc. R. 105.Arfy motion . . . shall be . . . accompanied by a
memorandum setting forth the reasoning and aitib®rin support of it.”). May’s Motion for
Summary Judgment is deniedtout prejudice insofar asseeks judgment on Queen’s assault

and battery claims.
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Conclusion

May’s Motion for Summary Judgmerg DENIED. This case will proceed to trial. | will
appointpro bonotrial counsel for Queen and scheduleekgphone conference to set in a jury

trial. A separate order shall issue.

Dated: May 25, 2016 IS/
Paul W. Grimm
United States District Judge
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