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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

CRYSTAL A. COMBS *
Plaintiff, *
V. * Case No.: GJH-14-3372

BANK OF AMERICA, N.A ., etal.

Defendans.

* * * * * * * * * * * * *

MEMORANDUM OPINION

In this case, unrepresentBthintiff Crystal A. Combs alleges that Defendants Bank of
America, N.A. (“BANA”) and McCabe, Weisberg & Conway, LLC (“McCabe”) watdd several
federal laws in connection with her mortgage on the real proloedyedat 2603 \fcarage
Court, Bowie, Maryland 20721. This Memorandum Opinion and accompanying Order address
BANA’s and McCabe’s Motions to DismiS§ECF Ncs. 10 & 14. A hearing on the motioris
unnecessaryseelocal R. 105.6 (Md.). For the reasons stated beleabés Motion to
Dismiss iIsSGRANTED and BANA'’s Motion to Dismiss is GRANTED, in part, and DENIED, in
part.

l. BACKGROUND

AlthoughPlaintiff's Complaint provideserylittle in the way of background information,

Plaintiff attacheseveral documents to her Complaint that help provide the context for her

claims.On December 18, 2008, Plaintiff and her theisband, Walter L. Qik, Jr., executed a

! Plaintiff's Motion for Leave to File Surreply (ECF No. 21) is DENIED. Under Local R.
105.2(a), surreply memorandee not permitted toebfiled unlesgshe Courtgrants leave for a
party to do soHere, a surreply is unnecessary as Defendant raised no new issues ityite Rep
Plaintiff's Opposition.SeeECF No. 13.
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promissory notéthe “Note”) with Equifirst Corporation in the amount of $549,152 tochase a
residential property located 2603 Vicarage Court, Bowie, Maryland 207®ie “Property”)
SeeECF No. 1-2. Tie Note was secured by a Purchase Money Deed of Trust (“Deed of Trust”)
against the Propertfaee id

On March 31, 201Ghe law firm ofCohn, Goldberg & Deutsch, LLCCohn”) sent
Plaintiff a letter explaining that the current holder of the Note was BAC HoraesL8ervicing,

LP andthatthe loanhad beenreferred toCohnfor legal actiordue to default under the terms of

the loan agreemertbeeECF No. 119. Plaintiff was given thirty days from receipt of the letter to
dispute all or part of the delee idIn response to correspondence from Plaintiff dated May 15,
2010, Cohn provied Plaintiff with the Note and Deed of Trust corresponding to the Property
and stated that she no longer had a right to dispute the debt because her responseelas untim
SeeECF No. 1-20Plaintiff alleges thaton or about August 201BAC Home Loans Servicing,

LP entered into a loan modification agreement with her then-husband even though she did not
sign the modification agreeme®eeECF No. 1 at 8. On December 15, 2011, an assignment of
the deed of trust was recorded, assigning BANA all beneficial intewester the Deed of Trust
attached to the PropertgeeECF No. 1-18 at 25.

On January 5, 2012, the Circuit Court for Prince George’s County, Maryland granted
Plaintiff and her husband a judgment of absolute div@8eeECF No. 1-9. According to the
judgment, Plaintiff’'s husband was ordered to pay the mortgage, taxes, insurahgtljtees on
the Property during his occupation ofSee idHe failed to do so and Plaintiff began occupying
the Roperty in November 201&eeECF No. 1-10. On October 26, 2012, Plaintiff sent a letter

to Bank of America Home Loans requesting a mortgagdification.SeeECF No. 1-29.



On April 23, 2013, Plaintiff filed a petition under Chapter 13 of the United States
Bankruptcy Code in the United States Bankruptcy Court for the District oflMatySeeECF
No. 1-17 at § 1. On April 29, 201M¥lichael Cantrell, an attorney at McCabe, filed a motion for
relief from the automatic stagn BANA'’s behalf.See id.

On May 1, 2014, Plaintiff sent a letter to BANdenmanding among other things,
documentation concerning all transfers of ownership and a full loan acco8eetCF No. 1-
27.0n July 12, 2014, Plaintiff sent another correspondence to BANA and BANA responded
through counsel on September 22, 2014, progi@ikaintiff with payment historgnd indicating
that the loan modifications were denied for failure to provide proper financial dotai®ee
ECF No. 1-45.

Plaintiff filed the current lawsuit on October 28, 2014 and both Defendants have moved
to dismissSeeECF Nos. 10 & 14.

Il. STANDARD OF REVIEW

Federal Rule of Civil Procedure 12(b)(6) permits a defendant to present a motion to
dismiss for failure to statecaim upon which relief can be granted. Fed. R. Civ. P. 12(b)(6). To
survive a motion to dismiss invoking 12(b)(6), “a complaint must contain sufficienfact
matter, accepted as true, ‘to state a claim to relief that is plausible on its Astecfoftv. Igbal
556 U.S. 662, 678 (200%iting Bell Atlantic Corp. v. TwombJyp50 U.S. 544, 570 (2007)). “A
claim has facial plausibility when the plaintiff pleads factual content that alleasotlrt to
draw the reasonable inference that the defendaiabie ffor the misconduct allegedd. at 663.
“Threadbare recitals of the elements of a cause of action, supported by mereocgnclus

statements, do not sufficdd. at 678—79Twombly 550 U.S. at 545 (“a plaintiff's obligation to



provide the ‘grounds’ of his ‘entitle[ment] to relief’ requires more than tabet conclusions,
and a formulaic recitation of a cause of action’s elements will not do.”).

When deciding a motion to dismiss under Rule 12(b)(6), a court “must accept as true all
of the factual allegations contained in the complaint,” and must “draw atinalale inferences
[from those facts] in favor of the plaintiffE.l. du Pont de Nemours & Co. v. Kolon Indus., Inc.,
637 F.3d 435, 440 (4th Cir. 2011) (citations and internal quotation marks omitted). The Court
need not, however, accept unsupported legal allegateasfkevene v. Charles County
Comm’rs 882 F.2d 870, 873 (4th Cir. 1989), legal conclusmmsched as factual allegations,
Papasan v. Allain478 U.S. 265, 286 (1986), or conclusory factual allegations devoid of any
reference to actual eventdnited Black Firefighters of Norfolk v. Hirs804 F.2d 844, 847 (4th
Cir. 1979).

Pleadings submitted bgk-represented litigants are “liberally construed” and “held to
less stringnt standards than formal pleadings drafted by lawyErgckson v. Pardus$51 U.S.

89, 94 (2007) (citation and internal quotation marks omitted). “However, liberal cormtruct
does not absolve Plaintiffdm pleading a plausible claimBey v. Shapir@rown & Alt, LLP,

997 F.Supp. 2d 310, 314 (D. Md. Feb. 20, 20%é¢ alscCoulibaly v. J.P. Morgan Chase Bank,
N.A.,No. DKC 16-3517, 2011 WL 3476994, at *6 (D. Md. Aug. 8, 2011) (“[E]Jven when pro se
litigants are involved, the court cannot ignore a da#ure to allege facts that support a viable
claim.”) (citation omitted)aff'd, 526 F. Appx. 255 (4th Cir. 2013).

1. DISCUSSION

A. Equal Credit Opportunity Act (“ECOA”) and Maryland Equal Credit
Opportunity Act (“MEOCA”) allegations againsBANA

The ECOA prohibitgreditors from discriminating “with respect to any credit transaction

on the basis of race, color, religion, national origex or marital status, or ag@iotrowski v.



Wells Fargo Bank, N.ANo. DKG-11-3758, 2013 WL 247549 at *6 (D. Md. Jan. 22, 2013);
(quotingCapitol Indem. Corp. v. Aulak813 F.3d 200, 202 (4th Cir. 2002) (quoting 15 U.S.C. §
1691(a)(1))Xinternal quotation marks omittedjheMECOA is modeled after the federal
ECOA. See Patton v. Wells Fargo Fin. Md., In85 A.3d 167, 176 (Md. 2014). “The credit
applicant may prove discrimination in violation of tB€OA by relying on any one of three
different approaches used in the employment discrimination context: (1) dicehee of
discrimination; (2) disparate impaahalysis; and (3)isparatdreatmentnalysis.”Faulkner v.
Glickman 172 F.Supp. 2d 732, 737 (D. Md. 20Qdiyation omitted) If the approach is disparate
treatment, the McDonnell Douglagormulation[, typically employed in Title VII discrimination
cases,fequires that the plaintiff make oupama faciecase of discrimination by offering
evidence indicating: (1) that the plaintiff belongs to a class protected by the;statuhafs]he
appliedfor credit for which[s]he was qualified; and (3) thgglhe was rejected despite hler]
gualifications.”See id(citation omitted)see also McDonnell Douglas Corp. v. Gredhl U.S.
792 (1973). Once the plaintiff has made optiema faciecase, the defendamtustarticulate
legitimate, nondiscriminatory reasons for rejecting plaintiff despite her madiltins See
McDonnell Douglas Corp411 U.S. at 804If the defendant is able to articulate legitimate,
nondiscriminatory reasons for the action taken, the burden then shifts back to thi fgainti
prove that the explanation offered was in fact a pretext for discrimin&eml.

Here,Plaintiff fails to allege grima faciecase of discrimination. Although she alleges
that she is a menab of aprotected class, she fatb adequately allegat she methe
qualificationsfor loan modifcation and was denied despite her qualificaiémfact, Plaintiff
does not idicate what qualifications were at issue. Instead, Plaintiff has attachedean8ept

22, 2014 letter fronBANA'’s therrcounsel, indicating that loan modification was denied because



Plaintiff did not provide the financial documents necessary for the reSesi£CF No. 1-45.
Thus,Plaintiff has failed to allege facts that would suppoviable claim under the ECOA or the
MECOA and these claims must be dismissed.

B. Real Estate Settlement Procedures Act (“RESPA"allegation againstBANA

RESPArequires a loan servicer to respond to a borrower’s “qualified written request”
("QWR”). Seel2 U.S.C. § 2605(e)(1)(B)(2A QWR is a written correspondence thatludes,
or otherwiseenables the servicer to identithe name and account of the borrower” and includes
either a statement of reasons for the borrosveelief that the account is irrer or provides
sufficient detail for the servicer to know what information the borrower séelet2 U.S.C. §
2605(e)(1)(B).

Here, Plaintiff alleges that she sent a QWR to BAdh May 1, 2014SeeECF Ncs. 1 at
15 & 1-27.Plaintiff alleges that BNA'’s response was late and inadequ8eeECF No. 1 at 15
However the correspondence sent Bgintiff does not qualify as a QWR because it does not
relate to the servicing of the log®ee Minson v. CitiMortgage, In®OKC-12-2233, 2013 WL
2383658 at **4-5 (D. Md. May 29, 2013) (finding that “courts have drawn a distinction between
communications related to the servicing of the loan, which are coveredRE8&A and those
challenging the validity of a loan, which are not”). To relate to the segvaithe loan, the
request must complain of irregularities or errors with the borrower’s atc®ee id(citations
omitted). Here, although Plaintiff's cespondence is partly labeladQWR, itreques$ account
documents and information related to ownership of the loan and does not point to any errors with
the accountSeeECF No. 127. Regardless, even if the requesteassumed to be a QWR,
Plaintiff still would fail to state a claim because she fails to allege any damagesd tel#tdate

responseSeel2 U.S.C. § 2605(f)(1see alsMinson 2013 WL 238858 at*5; Ward v. Sec.



Atlantic Mortg. Eletr. Registration Sys., Ind858 F.Supp.2d 561, 575 (E.D.N.C. 2012). Thus,
Plaintiff has failed to state a plausible claim under RES#W tls claim must bedismissed.

C. Truth in Lending Act (“TILA”) allegation againstBANA

One of TILA’s requirements ithat “[u]pon written request by the obligor, the servicer
shall provide the obligor, to the best knowledge of the servicer, with the name, address, and
telephone number of the owner of his obligation or the master servicer of the obligebion.”
U.S.C. § 164(f)(2). TILA creates a private cause of action for actualstatlitorydamagedgor
this violation. Seel5 U.S.C. § 1640(a).

Plaintiff alleges that BANA failed to respond to her May 1, 2014 request that BANA
provide her the names of each entity that has owned the promissoresf€F No. 1 at 1%
ECF No. 1-27 at 2. BANA contends that 15 U.S.C. § 1641(f)(2) only applies when the servicer
and owner of a loan are different entiti8eeECF No. 13 at 4. That is not the caSee Kievman
v. Fed. Nat'l Mortg. Ass'’n901 F.Supp. 2d 1348, 1352-53 (S.D. Fla. 2012) (“In the case of an
ownerservicer then, failure to comply with subsection (f) does subiject it to liability.”) (ciatio
omitted);see alsd5 U.S.C. § 1641(f)(3) & 12 U.S.C. 8§ 2605(i)(1) (defining servicer to include
holder of loan if such a person also services the |datepting Plaintiff's allegations as true,
Plaintiff has stated a claim against BANA for violation of 15 U.S.C. § (f§2). See Cezair v.
JPMorgan Chase Bank, N,AOKC-13-2928, 2014 WL 4295048 at *6 (D. Md. Aug. 29, 2014)
(finding plaintiff had stated a TILA claim where servicer did not provide addweskone

number of obligation ownepf).

2 To the extent that BANA complainikat “Plaintiff fails to attach BANA's rgnse to the May
1, 2014 letter” as an exhibit to the ComplasgeECF No. 101 at § and thusmplies that the
response did adequately respond to Plaintiff’s letter, the appropriate coursebedat BANA
to file a Motion for Summary Judgment attaching the response as an exhibit.
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D. Fair Debt Collection Practices Act (“FDCPA”) allegations against botr BANA &
McCabe

The FDCPA protects consumers from the abusive and deceptive practices employed by
unscrupulous debt collectoiSee United States v. Nat'l Fin. Servs. I188.F.3d 131, 135 (4th
Cir. 1996). Tostate a clainfor relief under the FDCPA, Plaintiff muatlegethat “(1) [she] has
been the object of collection activity arising from consumer debt, (2) the defesdathebt
collector as defined by the FDCPA, and (3) the defendant has engaged in aonaiss@n
prohibited by the FDCPA Stewart v. Biermar859 F. Supp. 2d 754, 759-60 (D. Md. 2012)
(citations and internal quotation marks and bracstited) Relevant to this casehe¢ FDCPA
prohibits a debt collector from using “unfair or unconscionable means to collet#ropato
collect any debt,” includingadlecting any amount that is not “expressly authorized by the
agreement creating the debt or permitted by 1as.U.S.C. § 16921).

BANA contendshat it is not a debt collectoBeeECF No. 10-1 at 8A “debt collector”
is “any person who uses any inshentality of interstate commerce..in any business the
principal purpose of which is the collection of any debts, or who regularly catleatteempts to
collect, directly or indirectly, debts owed or due or asserted to be owed or due dd&her
U.S.C. 8 1692a(6Here, Plaintiff alleges th&ANA is a debt collector becausige loan was in
default when it was assigned to BAN3eeECFNo. 1 at 24. Anortgageservicer may be a
“debt collector” under the act where it acq@isemortgagen default“solely for the purpose of
facilitating collection of such debt . . . 7 15 U.S.C. 8 1692a(4). However, in the circumstdnces
this case, BANA is a “creditortinder the FDCPA “because it ‘stepped into the shoes’ of [the
previous creditor] when it beganrgieing [Plaintiff's] mortgage . . .Allen v. Bank of America,
N.A, 933 F.Supp. 2d 716, 729 (D. Md. 2018}ing Padgett v. OneWest Bank, F2B;10 WL

1539839, at *15 (N.D.W.Va. April 19, 2010)). Indeed, Plaintiffteempt to discuss loan



modification with BANA,seeECF No. 1-29, demonstrates that BANA is a creditor and “did not
acquire thenortgageprimarily to collect any amount that may have beetdefault” SeeAllen,
933 F.Supp. 2dt 729(citation omitted).Thus, Plaintiff has failetb state a claim against BANA
under the FDCPA.

McCabe also moves to dismiss Plaintiffs FDCPA count. McCabe assatr®lémtiff
has failed to allege that it engaged in any debt collection act8egECF No. 14 at 13. Plaintiff
alleges that McCabe represented BANA in Plaintiff's bankruptcy case whied i proof of
claim and motion for relief frorthe bankruptcgtay.SeeECF No. 1 at 20-21. Courits this
district have found that filing a proof of claim in a bankruptcy case does not congiituteta
collect a debtSee generally Covert v. LVNV Funding, 12013 WL 6490318 at *6—8 (D. Md.
Dec. 9, 2013) (collectingases). Plaintiff hathusfailed toallegethat McCabe engaged amy
debt colection activity covered by the FDCPA.

E. Unjust Enrichment againstBANA

To state a claim founjustenrichmenta plaintiff must allege that (ihe plaintiff
conferred a benefidn the defendant; (2) the defendant knew and appreciated the benefit; and (3)
under he circumstances, the defendant’s acceptance or retention of the benefit would be
inequitable without paying of value in retuMona v. Mona Elec. Group, In®@34 A.2d 450,
473 (Md. Ct. Spec. ApR007). “Where a contract exists between the parties covering the same
subject matter as thenjustenrichmentlaim, however, a plaintif§ claim forunjustenrichment
mustinclude an allegation of fraud or bad faith in the formation of the contamigs v.
Pohanka Auto North, Inc43 F.Supp. 3d 554, 573 (D. Md. 2014) (citkhggang Dong Pharm.
Co. v. Han205 F.Supp.2d 489, 497 (D. Md. 200enty. Com’rs of Caroline Cnty. v. J. Roland

Dashiell & Sons, Inc.747 A.2d 600, 608-09 (Md. 2000) (“Generally, courts are hesitant to



deviate from the principlef the rule and allow unjuginrichmentlaims only when there is
evidence of fraud or bad faith, there has been a breach of contract or a mutssibreséithe
contract, when rescission is warranted, or when the express contract doely adthessa
subject matter.”)) (emphasis in original). Here, Plaintiff cites to the Deedusttd show that
BANA charged inappropriate fees and failed to credit PEEsaccount with her payments, and
neither party contends that the Deed of Trust is not d eahtractSeeECF No. 1 at 32—39.
Thus, the Deed of Trust covelse same subject matter as the unjust enrichment claim, and
Plaintiff has failed to allege that there was fraud or bad faith in the formatioa obtitract.

This claim will be dismissed.

F. Maryland Consumer Protection Act (Unfair and Deceptive Trade Practice Agt
allegations against bot BANA & McCabe

Under Maryland law, it is unlawful for a person to use unfair or deceptive tradegsac
by means of false or misleading statements irettension of credit or the collection of
consumer debts. Md. Code, Com. Law 8§ 13-301 & 13-Bé&ause claim for unfair or
deceptive trade practicesder the MCPA sounds in fraud, it is subject to the heightened
pleading standards of Federal Rule of Civil Procedure S¢x.Haley v. Corcorat59
F.Supp.2d 714, 724 n. 10 (D. Md. 2009). Rule 9(b) requires a plaintiff to plead “with
particularity the circumstances constituting fraud.” Fed.R.Civ.P. 9(b). Teesarhstances”
include “the time, place, ar@bntents of ... false representations, as well as the identity of the
person making the misrepresentation and what he obtained thefaogson v. Westinghouse
Savannah River Col76 F.3d 776, 784 (4th Cir. 1999) (citation and internal quotation marks
omitted) In addition, 6 assert a claim for false or misleading statements under the MCPA,
Plaintiff must allege that the defendant’s statement causeahtesmtual loss or injurgee

Citaramanis v. Hallowell13 A.2d 964, 967—-71 (Md. 1992) (holding that the MCPA explicitly
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requires proof of actual damagegp. state a claim under théCPA, “the consumer must have
suffered an identifiable loss, measured by the amount the consumer spent or tesudoéhis
or her reliance on the sellermisrepresentationSee Lloyd v. General Motors Corp16 A.2d
257, 277 (Md. 2007) (citations omitted).

Here, Plainiff makes several allegations that BANA engaged in acts that donooint
to false or misleading statements and therefore areoweted under the MCPA. Plaintiff also
alleges that BANA misapplied or failed to apply her payments to her acSaegiCF No. 1 at
43. However, Plaintiffails to allege that she reliezh BANA's representations$he further fails
to identify any los®r injury suffered.Cf. Marchese v. JPMorgan Chase Bank, N9A7 F.Supp.
2d 452, 465 (D. Md. 2013). Indeed, Plaintiff alleges that she knows BANA misapplied her
paymentsSeeECF No. 1 at 43. While Plaintiff may have soot@m against BANAfor
misapplication of her payments, it does anse fromthe MCPA.

Additionally, Plaintiff failsto state a claim against McCabe under the MCPA because
lawyers, acting in their professional capacity, are exempt from the ME&AStewar859
F.Supp. 2d at 768 (“Section 13—-104 exempts various professional services from the MCPA,
including lawyers.”) (citing Md.Code Ann. Com. Law § 13-104(R9binson v. Fountainhead
Title Group Corp.447 F.Supp. 2d 478, 490 (D. Md. 2006)).

V. CONCLUSION

For the reasons stated aboMeCabes Motion to Dismiss is GRANTED andMNA'’s
Motion to Dismiss is GRANTED, in part, and DENIED, in part.

A separate Order follows.

Dated:August 20, 2015 IS/

GEORGE J. HAZEL
United States District Judge
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