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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

JOUHAD DAGHER,
Plaintiff,
Case No. CBD-14-3710

V.

WASHINGTON METROPOLITAN
AREA TRANSIT AUTHORITY,

N N N N N N N N N N

Defendant.

MEMORANDUM OPINION

Washington Metropolitan Area Transit Authority (“Defendant”) submits befase
Court itsRenewedViotion for Judgmenas a Matter of Lawthe Motion”). ECF No. 58.The
Court has reviewethe parties’ subnssions and the applicable laMo hearing is deemed
necessarySeelLocal Rule 105.6 (D. Md.). For the reasons presented below, the Court
GRANTSthe Renewedllotion for Judgmenas a Matter of Law

FACTUAL AND PROCEDURAL BACKGROUND

Jouhad Dagher (“Plaintiff'initiated acivil action against Defendant on November 26,
2015,alleging thatDefendantiolated the Rehabilitation Act of 1973, 29 U.S.C. 88 794 (“the
Rehabilitation Act”),by failing to accommodat®laintiff’s disability in the workplacand
discriminathg against Plaintiff based on Plaintifftsability.’ ECF No. 1.Plaintiff allegel that
his pre-existing malignant hypertension, left ventricular hypertrophy, laest pains were
exacerbated by éh“poor ventilation... poor air quality and extreme temperatures” in his office

throughouthe time havasemployed by Defendant. Pl.’s Compl. 3. These conditions allegedly

1 A third count allege@ violation of the Whistleblower Protection Act of 1989, 5 U.S.C. §§
1201et seq, based on Defendant’s terration of Plaintiff's employmentThe Court dismissed
said claim on April 23, 2015.
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resulted in labored breathing and spikes in blood pressure whith fleree separatespital
visits duringPlaintiff's employment.Id. at 3—6. Plaintiff repeatedly requested to telework,
acting on a recommendation from his physician and explaining that his symptoms ftigenot
up at home.ld. Defendant denied Riiff's requestdo telework 1d. At trial, Defendant
admitted to terminating Plaintitfue to his frequent absences from work.

On May 22, 2017, after a fivday trial,the jury returned a special verdict finding that
(1) Defendant had failed to make reasonable accommodations for Plaintdfdraaedisability
in violation of the Rehabilitation Act, and (2) Defendant had not unlawfully discriminated
against Plaintiff based on disability in the form of unlawful terminatikaintiff was awarded
$53,000 for Defendant’s alleged failure to accommogtiff's disability. ECF No. 55.
Defendant now seelpgdgment as a matter of lammder Fed. R. Civ. P. 50(b), renewing its
motion made athe conclusion of Plaintiff's case during the trighat Plantiff is not disabled
under the definition of the Rehabilitation Act. The Court GRANTS the Motion for the reasons
discussed below.

DISCUSSION

l. Standard of Review
Under the Federal Rules of Civil Procedur¢gd0amotion for judgment as a matter of
law may be made at any time before the case is submitted to théfjing Court does not grant
a motion made under Rule 50(ah€Court is considered to have submitted the action to the
jury subject to the Cousllater deciding the legajuestions raised by the motion,” and the
moving partymay file a renewed motion for judgment as a matter ofrlawater than 28 days

after the entry of judgment. Fed. R. Civ. P(I§0



The standard by which judgment as a maitdaw is deemed proper mirrors the standard
required for a legitimatgrant of summary judgmenfnderson v. Liberty Lobby, In&77 U.S.
242, 250 (1986). This standard is met when the moving party shows that there is no genuine
issue as to any material fadted R. Civ. P. 56(a). bl genuine issue as to any material fact is
found when “a reasonable jury would not have a legally sufficient evidentiary bdisid for
the [opposing] party on that issue.” Fed. R. Civ. P. 50(a)(1). The Supreme Court has noted that
the primary difference between summarggmentandmotions for judgmends a matter of law
is merely proceduralLiberty Lobby 477 U.S. at 251 (quotirigjll Johnson’s Rests., Inc. v.
N.L.RB. 461 U.S. 731, 745 n.11 (1983)ltimately, in order to obtaijudgmentas a matter of
law, the moving party must prove that a reasonable jury could not have found for the non-
moving party based on the great weight of the evideBeeid. at 251.

When considering eenewednotion for judgmenas a matter of law, all reasonable
inferencegnust be drawn in favor of the non-moving parfylan v. Cotton134 S. Ct. 1861,

1863 (2014). If the adverse party is able to show that there is indeed a genuinénssiagial
fact, amotion for judgmenés a matter of law will not be granteSiee Liberty Lobhyt77 U.S.

at 250. Otherwise, the moving party is entitled to judgrasra matter of lavf “there can be

but one reasonable conclusion as to the verdidt.”A plaintiff’s failure to prove all the

elements of a claim is grounds for judgmasata matter of law because a reasonable jury would
not have a legal basis for deciding the case in the plaintiff's fddoat 255-56.

In the instant case, Defendant argues Fhaintiff failed to establish #itheis disabled
within the meaning of the Rehabilitation Act basedthe legal standard requinechis circuit.

The Court grants the Motion for the reasons discussed below.



. Plaintiff isnot an individual with a disability under the Rehabilitation Act.

In order to establish prima faciefailure to accommodate case under the Rehabilitation
Act,? a plaintiff mustshowthat: (i) he or she asan individual who had a disability
characterized and covered by Rehabilitation Act (i) the employer had notice of his or her
disability, (iif) with reasonable accommodation, he or she could perform thetiessunctions
of the position, and (iv) the employer refused to make those reasonable accommo&aisons.
Rhads v. F.D.I.C.257 F.3d 373, 387 n.11 (4th Cir. 2001). For an individual to qualify as
disabled, an individual must: (i) have a physical or mental impairment which substdintits
a major life activity, (ii) have a record of such an impairment, or (iilglgarded as having such
an impairment.42 U.S.C. § 12102. he Ejual EmploymentOpportunity Commission,
implementing the equal employment provisions of the Rehabilitatiorrdgpijres that a
disabled individual must be affected by his or herampent to the extent that the impairment
“substantially limits the ability... to perform a major life activity as compared to neaplein
the general population.” 29 C.F.R. § 1630.2{)i{). Major life activities include activities such
as walking, standing, breathing, and working. 42 U.S.C. § 12102.

To determine if an individual has a disability when the impairment is affectedtoy tha
individual’'s work environment, courts applyetforeclosure testRhoads v. F.D.1.C257 F.3d

373, 389 (4th Cir. 2001(riting Gupton v. Va.14 F.3d 203, 205 (1994 Before applying the

% The Rehabilitation Acspecificallyprotects against exclusidrom participation in, denial of

the benefis of, or discrimination based on a disability under any “program or tgttwiich

either: (i) receivegederal financial assistance, or (ii) is conducted by an Executive agery or t
United States Postal Servic29 U.S.C. § 794(a)The Americans wittDisabilitiesAct of 1990
(“ADA”) expands on the Rehabilitation Act and creates a federal mandate to aaliless
eliminatediscrimination based odisabilitiesin State and local government. 42 U.S.C. § 12131-
12132. The Rehabilitation Act applies the same standard as the ADA when determining if
discrimination has occurred, and thus the same standard for establiphimg #aciecase of
failure to accommodate.See Hoovetewis v. Caldera249 F.3d 259, 268 (4th Cir. 2001).
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foreclosure test, courts must determine whether the foreclosure test iallpplicdeRhodes
Id. If it is applicable, the court then applies the foreclosure test as outliGagoion v. Virginia
14 F.3d at 205.
i. Theforeclosuretestappliesto Plaintiff's case

The Fourth Circuit has adopted the “foreclosure testisseswhether an impairmemns
severe enougto substantially limit an individual’s ability to workRhoads 257 F.3dat 389
(citing Gupton 14 F.3dat 205). Under the Rehabilitation Act, an individual’s ability to work is
considered substantially limited when “an employer regards an employeedisapaed in his
or her ability to work by finding the employee’s impairment to foreclose giénéra type of
employment involved Forrisi v. Bowen794 F.2d 931, 935 (1986)n determirmng if an
individual’'s impairment forecloses generally other employment opporturdbasts will often
examineg“the number and type of jobs from which the impaired individual is disqualified, the
geographical area to which the individual has reasonable access, and the indivadual’s |
expectations and training.’ld. at 933 (quotinglasany v. U.S. Postal Serv55 F.2d 1244, 1249
(6th Cir. 1985)). Thus, substizal limitation is not measurederelyby an individuals inability
to work ina particulampositionor complete a particular taskutalsoby theability of the
individual to find similar positions in his or her field of worBeeid. at 935 (finding no
discrimination based on disability because plaintiff's acrophobia, or feargiftegonly
prevented him from continuing to work in a single job rather than preventing his &bifiyl
work in theutility systems repair field completelygee alsdGupton 14 F.3dat 205 (holding that
plaintiff was not protected under the Rehabilitation Betause her allergy to tobacco smoke

only preventecher from working in on@articular positionn one office).



A plaintiff's claim must be assessed under the foreclosure test “where an laDAfp
asserts that she is disabled based on a substantial limitation of a major life atttentkian
working, but her condition is aggravated solely by her workplace environmiehaties257
F.3d at 389. Thus, to apply the foreclosure test to Plaintiff's case, the Coudetarstine
whether Plaintiff (1) asserted disability on a substantial limitation of a major tifetaother
than working, and (2) has only shown that his conditions was aggraaédyby his workplace
environment.See id.

In Rhoadsthe plaintiffasseredthat hersubstantial limitation on breathingas causedy
exposure to tobacco smoke in her workplace at 38®-90. The plaintiff could not prove that
herasthmawas aggravated by anything other than her workpladagt, her ability to breath
was not substantially limited during activities sashballet dancing or bicyclindd. at 391.
TheRhodesourt applied the foreclosure test, explaining that the proper inquiry as to whether
the plaintiff was an individual with a disability under the ADA was whether thetfairas
substantially limited in her ability to worldd. at 389-91.

In the instat casePlaintiff has alleged that his substantially limited major life activity is
breathing, rather than working, due to increases in blood pressure caused by quoalitgiand
high temperatures in his workplace. Transcript of Record at 36:17-25 — 37:5déond,
Plaintiff did not assert gorovide evidence showing that his symptoms were aggravated
anywhere other than his workpladelaintiff instead claimshathis conditions wreexacerbated
by the poor air quality and “extreme” temperatures in his offaesedspecifically by the poor
ventilation, tempetare control, and non-functioning air conditioning unit in his office building.

Id.; Transcript of Record at 14:19-25 — 15:1-3, 77:9-13; 78:7Faintiff maintainedhat his

3 Thetranscripts of the record referredherewere prepared fahe purpose of this opinion only
and are not the final certified version.



conditions were previously managed and stable prior to his emplowithribefendant.Pl.’s
Compl. 3;Transcript of Record dt2:8-10. The foreclosure test therefore applies because
Plaintiff alleges that his impairment substantially limitsaanlife activity other than working,
i.e. breathing, and that his hypertension and other symptoms are “aggravated sy by
workplace environment. Rhoads 257 F.3d at 390.

ii. Plaintiff is not “disabled” under the foreclosure test.

In order to make the required showing taatlaintiff is disabledunder the “foreclosure
test” the plaintiffmust showthat: (1) his or her impairmemhadethe plaintiff “incapable of
satisfying the singular demands of a particular’jalimd (2) his/her mpairment “foreclosed
generallythe opportunity to obtain the type of employment involvellioads 257 F.3cat 388
(citing Gupton 14 F.3d at 205).

As to the first requirementhereis no evidence provided by either party showing that
Plaintiff's preexistingconditions made him inherentiycapable of satisfying theequirements of
thesafety engineering positidre held during his employment with Defendant. Thus, Plaintiff
fails to meet this requirement of the foreclosure test. Even if he hsfieskthe first factor,
Plaintiff would nevertheless fail the foreclosure test because he does nohenegjLtirements
of the second factorPlaintiff's hypertensiorand difficulty breathingdoesnot preclude him
from working in asimilar capacityat adifferent company Transcript of Record at 2:4-1%e
Gupton,14 F.3d at 205 (where plaintiff failed to show that her allergy to tobacco smoke
prevented her from finding work in the highway utility specialist field). alet,Plaintiff was
ableto find a similar position at a different comparigllowing his termination by Defendant,
where hehas notrequestecaccommodation for his impairmem¢causéthere is no problem

with the ventilation system in the office [he] is working at foviranscript of Record at



111:1-11. Additionally, there are no allegations nor evidence providetabtiff showing that

it wasnotsolelyhis workspace’s poor ventilation or poor temperature control that aggravated his

conditions. Because Plaintiff fails this requireent of the foreclosure tegtlaintiff’s impairment
does not “foreclose generally [his] opportunity to obtain the type of employmasived.”
Forrisi, 794 F.2cat935. Instead, hisnpairmentmerely maddifficult his ability work in one
particular officein one particular building due to that one office’s poor ventilation and lack of
temperature No evidence was presented showing that Plaintiff suffered hypertension and
difficulty breathing outside of thisffice, nor thatthis exacébation of symptoms would be
repeatedn a different office building.Ultimately Plaintifffailed to prove his hypertension and
difficulty breathingmet the threshold ofreimpairment that substantially lined working. Thus,
Plaintiff's hypertension cannot be considered to be a disahitityn the meaning of the
Rehabilitation Actand hehas no recourse under a failure to accommodate ble@ause his
impairment does not satisfige foreclosure test established®ypton 14 F.3 at205.

CONCLUSION

For the foregoing reasons, the Court GRANTS Defendant’s Renewed Motion for
Judgments aMatter of Law based on Plaintiff's failure $hhow that he is an individual with a

disability as required byhe Rehabilitation Act

July 28, 2017 Is/
Charles B. Day
United States Magistrate Judge
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