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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

RAFAEL MASON,

Plaintiff,
*
V. CaseNo.: PWG-13-1077
* PWG-14-3718
MONTGOMERY COUNTY,
*
Defendant.
* * * * * * * * * * * * *

MEMORANDUM OPINION

Plaintiff Rafael Mason, an Atan-American, filed suit in April 2013, bringing claims of
racial discrimination, hostile work environment aredaliation, in violatn of Title VII of the
Civil Rights Act of 1964, 42 U.S.C. 88 2006€seq. the Maryland Fair Employment Practices
Act (“Maryland Act”), Md. Gde Ann., State Gov't 88 20-6@&t seq.and 20-100%t seq. and
42 U.S.C. 8§ 1983, and a separate claim fortable relief, againsDefendants Montgomery
County, Maryland (the “County”) and Mayamery County Police Department (the
“Department”). Compl.,, ECF No. 1 in PWG-13-107M™Mé@son T). Plaintiff's ongoing
employment difficulties eventually culminated s termination. While the County’s second
motion to dismiss and Plaintiff's second requestleave to amend both were pendindviason
I, Plaintiff filed a separate suit againset@ounty on November 28, 2014, alleging that his
termination was an act of racesdiimination and retaliation, miolation of Title VIl and the
Maryland Act, and bringing another claim fayugtable relief. Compl., ECF No. 1 in PWG-14-
3718 ("Mason II'). The County has moved to dismiss bsuits, and Plaintiff has opposed the
motions, incorporating motions to amend into his oppositions. The motions are ripe for

resolution. SeeECF Nos. 22, 26, 27 iMason | ECF Nos. 5, 8, 9 iMason Il A hearing is not
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necessary.SeeLoc. R. 105.6. Because these claims all should be part of the same suit, | will
consolidate the cases and, because Plaintiff failgatt® a claim as to all but his Title VII and
Maryland Act retaliation claims based on his teration, | will grant Defendant’s motions as to
Plaintiff's claims inMason land all but Plaintiff'sTitle VIl and MarylandAct retaliation claims

in Mason I} dismissing all but these rétion claims based on hisrteination, as presented in
his proposed amended complaintMiason IL | will deny Plaintiff's motions to amend as to all

but these two termination-related retaliation claims as well.
l. BACK GROUND?

Plaintiff was employed as a police officer e Department’s Division of Security
Services, beginning in 1995. Am. Compl.Nfason I 1, 14, ECF No. 21 iklason | He filed
his first complaint of racial dcrimination against the Departnten 2008, while working in the
Rockville facility. I1d. §17. “[T]Jo obtain relief from thediscriminatory and hostile work

environment,” he was transferred to Germantoveh J 18.

Plaintiff was transferred back to Rodlke in Spring 2011, at which time he was a
Security Officer II. Id. 11 14, 19. He began to “regularly complain[]” informally to his
supervisors, and he filed charges of dmsémation with the EquaEmployment Opportunity
Commission (“EEOC”) in September 2011, late 2012, and September 2013]{ 94-98.
Plaintiff alleges that his whiteupervisors started to harasslaliscriminate against him upon his

transfer to the Rockville facility, amathen he complained, they retaliatettl. 71 20, 99-103.

! For the purposes of resatgj the County’s motion to dismisdason | | accept as true the facts
alleged in Plaintiffs Amended Complaint Mason |and Plaintiff's Amended Complaint in
Mason Il See Aziz v. Alcola&58 F.3d 388, 390 (4th Cir. 2011). Except where augmented by
Plaintiffs Amended Complainthis factual background com&sm this Court’s Memorandum
Opinion issued on December 13, 20134ason |I. ECF No. 13.



He claims that he, but not his white co-warkehad to follow “arduous procedures” to request
training and he, but not a white co-worker, was denied opportunity to attend a training session
that “would make [him] more d&&rable for future promotions and future opportunitiesdd.

19 21, 22, 24. His supervisors allegedly “glat[ed] false information” about hing. § 26, and

they assigned him to more danges posts than whita-workers and thefignored” his request

to change postg. 1 28, 31-32

Plaintiff was demoted, suspended and @thon leave without pay when criminal
charges, based on allegations his girlfriend madse brought againstim, while “[s]imilarly
situated White co-workers (no known EEO activitygre] allowed to uséheir annual leave or
were permitted to continue working . . . whenythwere suspended and/or being investigated for
the same, similar or more egregious conduct.” Am. CompMason | 40-43, 54. The
charges were dismissed and expunged but, in December 2012, Plaintiff’'s supervisor placed him
on paid leave, without opportupifor overtime, “for Conductynbecoming an Officer,” based on
the expunged criminal charges, while the Dapartt conducted an im®al investigation. Id.
1951, 57. Also, in June 2013, “seaeMhite Sergeants, with Plaiffits supervisors’ approval,
passed around a petition for White Security Offices sign stating that they did not want
Plaintiff to work with them.” Id.  61. According to Plaintiff, he “performed exemplary work
and received many letters of appreciation for his dedication and owgebatyond his assigned
duties,” and he “generally worked well with isers and there were no issues until he began to

complain about discrimination.Id. 71 15, 16.

Mason Il begins wheréMason |ends: Plaintiff was terminated on November 19, 2013
“for conduct unbecoming an officer and otheandes associated therewith.” ComplMason

Il 9112, 21-22. Yet, “[s]imilarly situated it employees (no known EEO activity) and of a



different race than Plaintiff have committed similar acts as Plaintiff was accused of but they were
not disciplined, or even in the same or similar instances proposed for discipting].’25.
Plaintiff provides examples of various activities thyee white males who were not disciplined.

Id. 1 26—-33.  Again, Plaintiff brings claims r@ice discrimination and retaliation, in violation

of Title VII and the Maryland Act, and he recitemny of the same allegations that he made in
Mason lwith regard to his supervisors’ amtis that allegedly violated these Actsl. 1 12-24,

35-39.

Plaintiff filed Mason lin April 2013. Defendants moved dismiss, ECF No. 7, which
Plaintiff opposed while alternatively seegineave to amend, ECF No. 11, and the Court
granted Defendants’ motion bwllowed Plaintiff the opportunity to amend to cure the
deficiencies that Defendemasserted. Dec. 13, 20M&son IMem. Op. & Order, ECF Nos. 13,

14. The Court “caution[ed] Plaintiff that the failure to state facially plausible claims a second

time around may result in the dismissal of his claims with prejudice &t 12.

Having had the benefit of Defendants’ motimndismiss and this Court’'s memorandum
granting that motion with leave to amendpivide guidance on how to overcome his pleading
deficiencies, Plaintiff amended his Complailjminating his claims against Montgomery
County Police Department and his § 1983 claamg augmenting his factual allegations. Am.
Compl. inMason | The County then filed a second motion to dismiss in October 2014—the
currently pending motion irMason +, arguing that “Plaintiff's allegations relating to a
workers’ compensation claim and a matter betbee Merit System Protection Board [‘Board’]
are not properly before thiso@rt”; Plaintiff failed to complywith the Local Government Tort

Claims Act, Md. Code Ann., Cts. & Jud. Proc5-804(b)(2) — (c)(3)(ii)for his Maryland Act

2 Judge Williams presided at the time. The case since has been reassigne8e¢eDoeket.



claims; and, despite amending, Plaintiff stillldd to state a claim for discrimination, hostile
work environment, oretaliation. Def.sMason IMot. Y 3-5, ECF No. 22 iMason | In
response, Plaintiff filed an opposition and, agaiought leave to amend on November 19, 2014,
ECF No. 26 inMason | In his Opposition, Plaintiff statatiat he “inadvertently included” the
Maryland Act claims (Counts Ill and 1V), and that he included the worker's compensation and
Board allegations “as background evidence, not [as bases for] relief,” Pl.’'s Opp’n 6, 17, such that
the Amended Complaint comprises only the TW#E claims for racediscrimination, hostile

work environment, and retaliation, a®ll as the equitable relief ctai Plaintiff insists that he

sufficiently stated his claims under Title VIld. at 6-17.

Less than two weeks after seeking leave to amend his claivbasion | Plaintiff filed a
second suit against the County on November2P84, alleging the same five causes of action.
Compl.in Mason Il The County moved to dismiss the seceund as well, insishg that it fails
to state a claim and “is duplicative of tbkaims already before this Court” Mason |and
therefore “is barred by the claim splitting doctrine.” Defdason IIMot. 1 4—6, ECF No. 5 in
Mason Il In response, Plaintiff vohtarily dismissed the equitabtelief claim (Count V) and
clarified that the remaining claims pertain onlyhis termination, for which he did not file his
EEOC Charge until September 2013 and did not haseRight to Sue letter from the EEOC
until August 29, 2014, months after the January 13, 2014 deadline for amenditagon |
Pl.’s Mason lIMem. 5, 6, 8 n.1, ECF No. 8 Mason It see EEOC Ltr., Pl."81ason Il Mem.
Ex. 1, ECF No. 8-1. He also seeks leave to amend yediago state a viable claim on the
remaining four causes of actioid. The County maintains that, evémrecast as a suit focused
on Plaintiff's terminationMason Ilmust nonetheless be dismissmtause, as pleaded, Plaintiff

could not have exhaustedstadministrative remedies.



. CLAIM SPLITTING

Defendant argues that theaith splitting doctrine bardMason Il becauseMason |
“contain[s] the same claims and ddmdly similar allegations.” Def.’8Mason Il Mem. 2;see
Def.’s Mason Il Reply 1-2. Claim splittingprohibits a plaintiff from prosecuting its case
piecemeal, and requires that all claims arisingodut single wrong be presented in one action.”
Lacy v. Nat'l R.R. Passenger Carplo. RDB-14-179, 2014 WL 6967953t *5 (D. Md. Dec. 8,
2014) (quotingSensormatic Sec. Corp. v. Sensormatic Elecs. C88% F. Supp. 2d 574, 579
(D. Md. 2004). This doctrine, “[l] ike res judicata. . will bar the ‘second suit . . . if the claim
involves the same parties or their privies ands&siout of the same transaction or series of
transactions’ as the first claim.’1d. (quotingSensormatic Sec. Cor829 F. Supp. 2d at 579).
The Court considers (1) whetheetkecond suit “arises out ofdlsame operative facts™ as the
first and (2) “whether the ‘ierests of judicial economy amavoiding vexatious litigation
outweigh the plaintiff's interesh bringing the second suit” tdetermine whether the claims
presented should have been broughpas of the prior lawsuit.ld. at *6 (quotingJenkins v.
Gaylord Entmt. Cq.840 F. Supp. 2d 873, 883 (D. Md. 2012)j.the claim splitting doctrine
applies, the Court “may stayetsecond suit, dismiss it withoutejudice, or consolidate the two
actions.” Hare v. Opryland Hospitality, LLCNo. DKC-11-1439, 2011 WL 6153128, at *2 n.3

(D. Md. Dec. 9, 2011).

Here, Plaintiff’'s termination, the basis ftMason 1| is the final act in the series of
allegedly discriminatory acts that Plaintiff allegesMason | But, contrary to the County’s
assertion that “[alny such attempt at ‘claim splittimgust be dismissed,”Def.’s Reply 1
(quotingChihota v. Fulton, Friedman & Gullace, LL.Ro. WDQ-12-975, 2012 WL 6086860, at

*2 (D. Md. Dec. 5, 2012) (emphasis added), @murt simply “is empowered to dismiss the



duplicative suit,"Chihotg 2012 WL 6086860, at *2, while it also gnase its discretion to stay

the second sudr consolidatethe two. See Hare2011 WL 6153128, at *2 n.3. Often, dismissal

is appropriate where the plaintiff files a second suit after being denied leave to amend to add
those claims to the first actiosge Chihota2012 WL 6086860, at *2 n. 18ut that is not the

case here. Because | may consolidate these rg)attke ‘interests ofudicial economy and
avoiding vexatious litigation™ daot “outweigh the plaintiff's interest in bringing the second
suit.”” Lacy, 2014 WL 6967957, at *6. Therefore, | will consolidsason landMason Il for
purposes of ruling on the pending motions in eaake, with the result that only a pair of
retaliation claims underifle VII and the Maryland Act rise, phoi-like, from the ashes of the

two separate suitsSee id.
I[Il.  STANDARD OF REVIEW

Pursuant to Federal Rule of Civil Procedt&b)(6), this Court may dismiss a claim or
complaint if it fails to state a claim upon which relief can be graniesker v. Specialized Loan
Servicing, LLC---- F. Supp. 3d ----, 2015 WL 452285, at *8 (D. Md. Feb. 3, 20bjesolving
a Rule 12(b)(6) motion, the Court bears in mind the requirements of RB& &tlantic Corp.

v. Twombly 550 U.S. 544 (2007), anfishcroft v. Igbal 556 U.S. 662 (2009). Specifically, a
complaint must contain “a short and plain staamof the claim showing that the pleader is
entitled to relief,” Fed. R. Civ. P. 8(a)(2), amtust state “a plausible claim for relief,” as
“[tihreadbare recitals of thelements of a cause of action, supported by mere conclusory
statements, do not sufficelgbal, 556 U.S. at 678—79See Velencia v. Drezhldlo. RDB-12-

237, 2012 WL 6562764, at *4 (D. Md. Dec. 1A)12) (discussing standard frolgbal and

Twombly. “A claim has facial plausibility when thglaintiff pleads factuatontent that allows



the court to draw the reasdia inference that the defendais liable for the misconduct

alleged.”Igbal, 556 U.S. at 663.

In an employment discrimination case suchihés, “pleadings need not ‘contain specific
facts establishing a prima facie case of mismation under the framework set forth’ in
McDonnell Douglas Corp. v. Greed11 U.S. 792 (1973).Westmoreland v. Prince George’s
Cnty. (“Westmoreland’), No. AW-09-2453, 2010 WL 3369169, at *3 (D. Md. Aug. 23, 2010)
(quoting Swierkiewicz v. Sorema, N,A634 U.S. 506 (2002)). Such a requirement “would
essentially create a ‘heightened pleading standard’ under which a plaintiff without direct
evidence of discrimination would need tce@ll a prima facie case even though she might
uncover direct evidence during discoverid: (quotingSwierkiewicz 534 U.S. at 511-12). If
this were the case, a plaintiff claiming employrmdiscrimination would have “to plead more
facts than [s]he may ultimately need to provestmceed on the merits if direct evidence of
discrimination is discovered.”ld. (quoting Swierkiewicz 534 U.S. at 512). Nonetheless, a
plaintiff “must plead facts sufficient toate each element tiie asserted claiml’opez v. BMA
Corp., No. DKC-13-2406, 2013 WL 6844361, at *9.(Md. Dec. 24, 2013) (discussing
Swierkiewiczholding and citingBass v. E.l. Dupont De Nemours & .C824 F.3d 761, 765-65
(4th Cir. 2003)). Whildgbal and Twomblyhighlight the danger of pading a complaint that is
so factually parsimonious that itails to assert a plausible clainSwierkiewiczis a
counterbalancing reminder that a plaintiff neeat (and ought not) pleatkverything but the
kitchen sink” when filing an employment dismination claim. Plaintiff's insistence on
repleading nearly the entirety Mason |“as background evidence” but nas a basis for relief
in Mason llwas unnecessary, confusing, and inappropraatd,a stark contrast to what it should

have been—"simple, concise, and direct.” Fed. R. Civ. P. 8(d)(1).



V. DISCUSSION

A. Racial Discrimination (Count | in Mason |; Counts| and [I1 in Mason | 1)

To state a claim for racial discrimination violation of Title VII or the Maryland Act,
Plaintiff must allege: “(1) membership in a proted class; (2) satisfactory job performance; (3)
an adverse employment actioand (4) less favorable treatmethan similarly situated
employees outside the protected classtiton v. Johns Hopkins Univ. Applied Physics Lab.,
LLC, No. JKB-10-276, 2011 WL 4549177, at (3. Md. Sept. 28, 2011) (citing/hite v. BFI

Waste Servs375 F.3d 288, 295 (4th Cir. 2004)).
1. Mason |

In Mason | the first element is undisputed. Asr an adverse employment action,
Plaintiff relies on his allegations of unpaidnaidistrative leave and the denied opportunity to
attend a training session that “would make [himore desirable for future promotions and
future opportunities.” Pl.’$vlason 10pp’n 7 (quoting Am. Compl. | 24; citind. § 21). Yet,
Plaintiff states that he “is not seeking relief on . . . his suspensibmf' 17, so that cannot be the
basis for his racial discrimination claim. Thus, the only fdesilleged adverse employment

action is the denied training opportunity.

Assumingarguendothat the denial of training ficed under these circumstances to
constitute an adverse employment action, the issudnether Plaintiff has alleged that he “was
performing [his] job duties at a level that infieis] employer’s legitimate expectatioasthe time

of the adverse employment actiorl’ettieri v. Equant, In¢.478 F. 3d 640, 646 (4th Cir. 2007)

? Plaintiff's Maryland Act claims irMason llare judged under the samarsiards as Title VII.
SeeDec. 13, 2013ason IMem. Op. 11.



(emphasis added). The County argtieg Plaintiffhas not. Def.’Mason IMem. 13. Plaintiff
counters that “the Amended Comipliaspecifically alleges, anithe evidence will show, that Mr.
Mason ‘performed exemplary work and receivedny letters of appreciation for his dedication
and operating beyond his assigned duties,’. . orked well with his peers and there were no
issues [with his performance]’ until he compkly’ and he “performed well and met all of the
Department’s legitimate expectations.” PMason |Opp’'n 7 (quoting Am. Compl. 11 15, 16,
69). Most of these allegations are threadbadecamclusory and therefore insufficient to state a
claim. Similarly, Plaintiff's fequently-invoked mantra that, imdition to the pleadings, “the
evidence will show” a factual basis for his claims entirely misses the point. It is the sufficiency
of his pleadings—not his hopes about what aswmadentified facts Wl prove if his claim
survives—that must stand or fall iasponse to a motion to dismisSeelgbal, 556 U.S. at 678—
79. Insofar as Plaintiff makes specific allegai, such that he “received many letters of
appreciation” and, arguably, that he “perfecn exemplary work,” he provides greater
specificity, but fails to allege a timeframe. &mdl, while he claims that he “generally worked
well with his peers and there were no issues tetibegan to complain,” he also alleges that “he
filed a complaint of race discriminati as early as 2008.” Am. Compl. Mbason 197 16-17.
Thus, it is reasonable to infer thithere were “issuesdfter 2008, and Plaintiff was not denied the
training opportunity until sometime after “May 2011,. [w]hen he was ansferred back to the
Rockville facility.” See id.ff 16—20. Consequently, not omdyit unclear when his work was
“exemplary,” it appears that there may have béssues” regarding his job performance at the
time he was denied trainingsee id. Plaintiff has failed to allege that he “was performing [his]
job duties at a level that met [his] employer’s legitimate expectatibtise timeof the adverse

employment action.”See Lettieri478 F. 3d at 646.

10



Additionally, the County argues that Plaint#fallegations do not “identify a similarly
situated employee treated differently because of his or her race.” Dieisen IMem. 14. In
response, Plaintiff insists that he alleges “compasatf a different racthat were not subjected
to the same adverse employment actions,” including five white officers “who committed the
same, similar or more egregious conduct than Wason and were not either placed on unpaid
administrative leave and/or were not held to thmesatringent procedurdsr training requests.”

Pl.’s Mason IOpp’n 8 (citing Am. Compl. 11 23, 43, 44, %R, 68, 74, 80). But, with regard to
the training denial specificallRlaintiff only alleges that “a &s senior and lower ranked White
co-worker (M.G.) was approved tondh did, attend thesame training.” SeeAm. Compl. in

Mason I 21.

To sufficiently allege that he was treatedddavorably than similarly situated employees
who were not in his protected class, Plaintiffshigdentify an employee (or employees) outside
his protected class as a “comparator” and rfidestrate that the comparator was “similarly
situated” in all relevant respects.Williams v. Silver Sgng Volunteer Fire Dep;tNo. GJH-13-
2514, ---- F. Supp. 2d ----, 2015 WL 237146*Hb (D. Md. Jan. 16, 2015) (quotir§awyers v.
United Parcel Sery.946 F. Supp. 2d 43242 (D. Md. 2013)aff'd, No. 13-1777, 2014 WL
2809027 (4th Cir. June 23, 2014)). This neé#mat the plaintiff must allegiter alia, that the
comparator “dealt with theame supervisor . . . .”"Haywood v. Locke387 F. App’x 355, 359
(4th Cir. 2010) (citation omitted)). “If diffent decision-makers are involved, employees are
generally not similarly situatedPorrest v. Transit Mgmt. of Charlotte, In@45 F. App’x 255,

257 (4th Cir. 2007).

With the Court’s leave, following the Memar@dum Opinion discussing the deficiencies

in Plaintiff's original complaint and grantin@efendants’ first motion to dismiss, Plaintiff

11



amended his pleadings to identtfye supervisor who denied hisgreest to attend the training.
SeeAm. Compl. inMason 11 21. But, he failed to allegehw approved “M.G.’s” request to
attend the training.See id. Consequently, he has not allegetequately that he received “less
favorable treatment than similarly situateohployees outside the protected claSeé Linton
2011 WL 4549177, at *5. The County’s ead motion to dismiss Plaintiff§1ason Iracial

discrimination claim for failure tgtate a claim IS GRANTEDSeeFed. R. Civ. P. 12(b)(6).
2. Mason Il

In Mason I Plaintiff introduces a new &drse action: his termination.But, his
allegations of satisfactory job performance, CompMamson 1199 13-14, 43, which are largely
identical to his allegations sftisfactory job performance Mason | continue to be conclusory
and threadbare. Moreover, ashiason | he has not alleged that h&as performing [his] job
duties at a level that met [higmployer’s legitimate expectatiorsd the timeof the adverse
employment action.”Lettieri v, 478 F. 3d at 646 (emphasis addesdeCompl. 1 13-14, 44.
Thus, he has not stated a claim for radiatrimination based on his terminatioBee Iqbgl556
U.S. at 678—79% ettieri, 478 F. 3d at 646. The Countyisotion to dismiss Plaintiff $Mason I
racial discrimination claim for failuréo state a claim IS GRANTED.SeeFed. R. Civ. P.

12(b)(6).
B. Retaliation (Count Il in Mason |; Countsll and 1V in Mason I 1)

To state a claim for retaliation under Title Val plaintiff must allegesufficiently that (1)

he “engaged in protected adty;’™ (2) the employer “took advise action against [him],” and

(3) “a causal relationship existed between finetected activity and the adverse employment
activity.”” Westmoreland v. Prince George’s Cnty., .M876 F. Supp. 2d 594, 612 (D. Md.

2012) (quotingPrice v. Thompsqr380 F.3d 209, 212 (4th Cir. 2004 The County challenges

12



Plaintiff's pleading of tle third element in botiMason | seeDef.’s Mason | Mem. 19, and

Mason Il seeDef.’s Mason IIReply 9.
1. Mason |

The County arguethat Plaintiff's 2008 discriminadn claim was “tocattenuated” from
“the alleged retaliatorgactions,” which “did not occur until 2011.” Def.l¥ason | Mem. 19.
Plaintiff counters that he atfed various protectedlctivities since 2008, arue correlates those

activities to the County’s allegé retaliatory actions. Pl.’Blason IOpp’'n 9, 12.

Indeed, Plaintiff alleged that, “[s]ince fpg 2011, Plaintiff regularly complained,
verbally and in writing, to his supervisors abthe disparate treat[mertg was being subjected
to; filed complaints with Internal Affairs abbihe disparate treatment; and filed charges of
discrimination with the EEOC because of the wifild, hostile and discriminatory and retaliatory
treatment that he was being subjected to.” Am. CompMason 19 94. According to Plaintiff,
“[n]Jo less than a month after complaining, .Mlason was denied training [by supervisor
Lieutenant Herringa], had false information mtienally circubted by his supervisors, and
[supervisor Michael] Gordy submitted incorrect information related to Mr. Mason’s injury”;
three months later, “Mr. Gordy ignored Mr. Mess request for a post change”; and nine months
later, “Mr. Mason was placed on unpaid admirdtive leave [by the Department], and the
Department refused to invesiig or discipline a co-workdor making Mr. Mason’s personal
and confidential [information] public.” Pl."Mason |Opp’n 12 (citing Am. Compl. 1 19, 21,
26, 28, 30, 34, 41, 43, 50-52). Yet, the cited paaws of his Amended Complaint do not
allege the “complaining” that preceded theseamctiet alone identify the ¢k recipient or form
of the complaint. SeeAm. Compl. inMason 111 19, 21, 26, 28, 30, 34, 41, 43, 50-52. Nor are

these allegations about Plaintiff's “complainingfesent elsewhere in the Amended Complaint,

13



beyond the insufficient, conclusory allegatiortet above, that “[s]ince Spring 2011, Plaintiff
regularly complained, verbally and writing, to his supervisors . . . .Id. 1 94. This allegation

does not state whether supervissaieutenant Herringa or Mr. Gordy received any complaints
from, or were aware of complainy, Plaintiff prior to taking any of the alleged retaliatory acts,

a deficiency that makes it impossible to determine whether the necessary causal connection
between the protected activity and the retaliationhlieen pleaded. As a result, Plaintiff fails to
state a claim for retaliation, and the Countyistion to dismiss this claim IS GRANTELSee

Fed. R. Civ. P. 12(b)(6).

2. Mason Il

a. Exhausting administrative remedies

In Mason Il, the County raises the prelimyassue of whether Plaintiff exhausted his
administrative remedies with regardhis claims based on his terminatioBeeDef.’s Reply 1.
To bring a Title VII employment discriminationatin in federal court, a plaintiff must first
“exhaust his administrative remedies/an Durr v. Geithner No. 12-2137-AW, 2013 WL
4087136, at *4 (D. Md. Aug. 12, 2013) (quotiBgyant v. Bell Atl. Md., In¢ 288 F.3d 124, 132
(4th Cir. 2004));see Jones v. Calvert Gypp51 F.3d 297, 300 (4th Ci2009). To do so, an
individual who believes that she has been discritashagainst in violatioof Title VII must file
a timely complaint with the EEOC muant to 42 U.S.C. § 2000e-5(e)@&alas v. Huntington
Ingalls Indus., Ing.711 F.3d 401, 406 (4th Cir. 2013pnes 551 F.3d at 30Krpan v. Bd. of
Educ. of Howard CntyNo. ELH-12-2789, 2013 WL 4400475, at *5 (D. Md. Aug. 15, 2013). A

plaintiff only exhausts her admatrative remedies as to “thoskscrimination claims stated in
the initial charge, those reasonably related ® dhiginal complaintand those developed by

reasonable investigation of the original complaintdnn Durr, 2013 WL 4087136, at *4

14



(quoting Evans v. Techs. Applications & Serv..C80 F.3d 954, 963 (4th Cir. 1996)). This
means that “so long as ‘a plaifi claims in her judicial complat are reasonablselated to her
EEOC charge and can be expected to follow feoreasonable administirge investigation,” she
‘may advance such claims in her subsequent civil s@ytdnor v. Fairfax County, V,e681 F.3d
591, 594 (4th Cir.2012) (quotingmith v. First Union Nat'l Bank202 F.3d 234, 247 (4th Cir.
2000)). In establishing and applying this rule, Boeirth Circuit has “sought to strike a balance
between providing notice to engglers and the EEOC on the onettand ensuring plaintiffs are

not tripped up over technicalities on the oth&t.”

Here, Plaintiff filed his last EEOC charge ‘@iscrimination based on race, retaliation
and a hostile work environment” on September 2013, Compl. 1 68, ECF No. 8-2, and was not
terminated until November 19, 2018, 1 12, 21. Thus, the termaition claim could not have
been a part of his prior EEOC chardgeeDef.’s Mason Il Reply 2. But, “a reasonable
administrative investigation™ of Plaintiff's raaiscrimination and retaliation claims would have
encompassed Plaintiff's termination, as hegakeit as another evemt an ongoing series of

discriminatory and retaliatory acts, it is éasonably related to h[is] EEOC charge,” and it
followed his September 2013 charge by less than two morlee Sydnor681 F.3d at 594
(quotingSmith 202 F.3d at 247). TherefrPlaintiff exhausted hesdministrative remedies for

his termination claimSee id.
b. Causal connection

The County challenges the existence afcausal relationship between Plaintiff's
termination and his previoysotected activity. Def.’81ason IIReply 9. Plaintiff alleges that he
“regularly complained, verballgnd in writing, to his superviserabout the disparate treatment

he was being subjected to; filedmplaints with Internal Affag about the disparate treatment;

15



and filed charges of discriminati with the EEOC.” Compl. iMason 11 64. Specifically, he
“filed a third EEOC Charge on @round September 2013 based on race, retaliation and hostile

work environment.”ld. at 68.

The County argues that Plaiifitiails to allege that it knew of his September 2013 EEOC
charge when it terminated him in November 2013. Dé¥#lason Il Reply 10. Yet, in his
proposed amended complaint, Plaintiff remedias deficiency by l&eging that “the EEOC
notified the Department of Plaintiff's Septeml2813 Charge within ten (10) days of the Charge
being filed.” Am. Compl. ifMason 111 69, ECF No. 8-3. Moreovdrwill take judicial notice
of the EEOC’s website, which states that, “[w]ithin 10 days, [the EEOC] will . . . send a notice
and a copy of the charge to the employe&éehttp://www.eeoc.gov/employees/process.cfm;
Fed. R. Evid. 201(b). Accordingly, the Amedd€omplaint adequately pleads notice to the

County of Plaintiff's pror protected activity.

The County also contends that Plaintiffliegations regarding higrmination “undercut
any contention that his November 19, 2013 teation was related to his September 2013
EEOC charge, as the investigation into the gbsragainst him began well before his allegedly
protected activity.” Def.’Mason IReply 9. Noting that “Plaintifélleges that he ‘was proposed
for termination after his live in girlfriend filed a domestic case against him’ in July 2012,” was
suspended without pay in August 2012, and plased on paid leave in December 2012, the
County insists that “Plaintiff's termination is ditly related to the inwigation of the ...
charges against him, which began welfobe his September 2013 EEOC charged. VYet,
taken in the light most favorabl® Plaintiff, the facts arg¢hat Plaintiff was proposed for
termination and suspended in 2012 and, duringpéimelency of the Department’s decision on the

proposed termination, Plaintiff filed a third EEQTharge. Only two months later, he was
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terminated. It is logical to far that Defendant terminated Riaff because he filed yet another
EEOC charge, and not because it concludedniiestigation into Plaintiff's conduct. Thus,
Plaintiff has alleged a causabnnection between his protectadtivity and his termination and
stated a clainfior retaliation. See Price380 F.3d at 212Nestmoreland 876 F. Supp. 2d at 612.
For this reason, the Plaintiff's pleadings Mason | Mason Il and his proposed Amended
Complaint have pleaded a plausible retaratclaim under Title VII and the Maryland Act.
Accordingly, the County’s motion to dismiss BENIED IN PART as toPlaintiff's Title VII

and Maryland Act retaliation claims based on his terminat®eeFed. R. Civ. P. 12(b)(6).
C. Hostile Work Environment (Counts| and Il in Mason 1)

“When the workplace is permeated with ‘digginatory intimidation, ridicule, and insult’
that is ‘sufficiently severe or pervasive to altee conditions of the&ictim’s employment and
create an abusive working environment,” Title VIl is violatdddrris v. Forklift Systems, Inc
510 U.S. 17, 21 (1993) (quotirideritor Sav. Bank, FSB v. Vinso#77 U.S. 57, 65, 67 (1986)
(internal brackets and quotation marks omitted). state a claim for hostile work environment
based on race, Plaintiff must ajeethat he was subjected toffending conduct™ that (1) “was
unwelcome,” (2) “was because of” his race, (3)as sufficiently severe or pervasive to alter
the conditions of h[is] employmenand create an abusive working environment,” and (4) “was
imputable to h[is] employer.”Westmoreland v. Prince George’s Cnty.,.M8I76 F. Supp. 2d
594, 614 (D. Md. 2012) (quotingoyle v. Freightliner, LLC650 F.3d 321, 331 (4th Cir. 2011))
(internal citation and quotation marks omittedgpEEOC v. Xerxes Corp639 F.3d 658, 668—
69 (4th Cir. 2011)Banhi v. Papa John’s USA, IndNo. RWT-12-665, 2013 WL 3788573, at *8

(D. Md. July 18, 2013) (same).
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The Court dismissed Plaintiff’'s hostile wodavironment claim as originally pleaded
because “Plaintiff's allegations fail[ed] to crea plausible inference that Defendant took the
challenged actions on accountRiaintiff's race,” and there vgano “suggestion that the conduct
was sufficiently severe or penras to create an abusive wamng environment.” Dec. 13, 2013
Mason IMem. Op. 13. The County insists tHalaintiff's “few amendments” do not remedy
these deficiencies. Def.dason IMem. 9. Plaintiff insists thatis amended pleadings “give a
plausible inference that harassing conduct Wacause of Plaintiff's race.” PlMason I0pp’'n
15. Assumingarguendothis is accurate, | consider whether, as Plaintiff contends, his Amended
Complaint sufficiently alleges a hostile wornvironment by “put[ting] forth facts that
establish[] that the Defendant took evengportunity from May 20120 November 2013, no

matter how slight, to create a hostile work environment for Mr. Maslah.”

“Factors going to the severity and pervasiveness of discriminatory harassment include
‘the frequency of the discriminatory conduct; ityesgty; whether it is physally threatening or
humiliating, or a mere offensive utteranceidawhether it unreasonably interferes with an
employee’s work performance.Banhi 2013 WL 3788573, at *8 (quotingarris, 510 U.S. at
23); see Okoli v. City of Baltimoyé48 F.3d 216, 220 (4th Cir. 2011) (samEEOC v. Sunbelt
Rentals, Ing 521 F.3d 306, 315 (4th Cir. 2008), set adtibar” that a plaitiff must clear to
establish that the offensive conductsvafficiently severe and pervasive:

Intermittent acts of harassment are insufficient to establish that a hostile work

environment is severe or pasive. Indeed, Tle VII does not manda civility in

the workplace. Further, a supervisosfict management style or degree of

supervision is not evidence of actionable harassment. However, a work

environment can be considered hostile if it is “consumed by remarks that
intimidate, ridicule, and maliciously deran the status of [a protected group].”

Engler v. Harris Corp, No. GLR-11-3597, 2012 WL 3745714, *5 (D. Md. Aug. 28, 2012)

(internal citations omitted). Thus, “isolated idents (unless extremely serious) will not amount
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to discriminatory changes in theefins and conditions of employmentParagher v. City of
Boca Raton524 U.S. 775, 788 (1998) (citations omitteliymeo v. APS Healthcare Bethesda,
Inc., No. WDQ-11-2208, 2012 WL 1852264, at(f® Md. May 17, 2012) (quotingaraghe).
Rather, “courts usually only allow hostile work environment claims to proceed where the
discriminatory abuse is near constant, ofteatinof a violent or threatening nature, or has
impacted the employee’s work performanceaivwaab v. Va. Linen Serv., In@29 F. Supp. 2d

757, 777 (D. Md. 2010).

As noted, the Court already determined that the allegations in Plaintiff's original
Complaint did not allege a hostile work emnment. Certainly, Plaintiff has made new
allegations of specific incidents: He hadfedow “different and more arduous procedures” to
request training, Am. Compl. iMason | 22; he was “assigned to posts ... which were
considered a dangerous assignment,” when “Wiiieers of the same rank as Plaintiff were
assigned in a secured areal” Y 31-32; he was suspendedl placed on leave without pay
when criminal charges were brought against kang after he notified his supervisors that the
charges were dismissed, “thi@epartment refused to lift PHiff’'s suspension or grant his
request to use his 350 hours of annual leave in lieu of being placed on leave withoid.pay,”
140-42; and the Department “refused to reimburge for the lost pay and benefits” after
reinstatementid. 149. Also, Plaintiff has addeallegations that hisupervisor Mr. Gordy “led
the criminal investigation int®laintiff even though he was named in Plaintiff’s initial EEOC
charge,”id. 146; “placed Plaintiff on [pid leave for] unsubstaated charges for Conduct
Unbecoming an Officer,id. 51; and “allegedly began to t@ss Plaintiff's girlfriend,”id. §47.

He also has claimed that “Internal Affairs didt address the matter [Blaintiff's girlfriend’s

harassment],” even though she filed a complatht,and that “several White Sergeants, with
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Plaintiff's supervisors’ approvaphassed around a petition for Whigecurity Officers to sign
stating that they did not wantdtiff to work with them.” Id. 1 61. Yet, even though the
environment Plaintiff describes tsoubling, it simply does notse to the level necessary to
constitute a hostile workplacesee Faragher524 U.S. at 788Engler v 2012 WL 3745710, at
*5. The alleged incidents are not “near constamt™of a violent or threatening nature,” and
there is no suggestion that they “impatthe employee’s work performanc&ée Tawwagb
729 F. Supp. 2d at 777. Therefore, the Countyotion to dismiss Plaintiff's hostile work

environment claim IS GRANTED.
D.  EquitableRelief (Count V in Mason I)*

Noting that this Court gviously concluded iMason Ithat Plaintiff's claim for equitable
relief was “not properly pleaded” and dissed it on that ground, the County contends that,
given that “Plaintiff has done nothing to properlegd this claim, ... it should be dismissed
with prejudice.” Def.’sMason IReply 2. Indeed, in dismiggy this claim in 2013, the Court
gave the Plaintiff the opportunity to amend to statdaim, as he had failed to do so in his initial
pleadings, with the warning that failure to do so could result in dismissal with prejudice. Dec.
13, 2013Mason IMem. Op. 12. Because Plaintiff has motended this claim, and consequently

still has not stated a claimwiill dismiss it with prejudice.SeefFed. R. Civ. P. 12(b)(6).
E. Motionsto Amend

Whether to grant a motion for leave toemd is within this Court’s discretior-oman v.
Davis 371 U.S. 178, 182 (1962). Pursuant to Rule“ftlhe court should feely give leave [to

amend] when justice so requires.” Fed. R. Civi%a)(2). But, the Qeot should deny leave to

* Plaintiff voluntarily dsmissed this claim iMason Il. Pl.’s Mason lIMem. 5.
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amend if doing so “would prejudice the opposparty, reward bad faith on the part of the
moving party, or ... amount to futilityMTB Servs., Inc. v. Tuckman-Barbee Constr, Glo.
RDB-12-2109, 2013 WL 1819944, at *3 (D. Md. Apr. 30, 2013). Notably, for purposes of this
case, “repeated failure to cure deficiencies bgrments previously allowed” also is a reason
to deny leave to amendzoman 371 U.S. at 182.aber v. Harvey438 F.3d 404, 426 (4th Cir.

2006).

As noted, Defendants filed a Rule 12(b)(6) motioMason | identifying deficiencies in
Plaintiff's original pleading, rad the Court issued a thorough Memorandum Opinion explaining
Plaintiff's failure to state a claim as twach count. Even though the amendment process
envisioned by Fed. R. Civ. P. 15 is not designed to solicit suggestions from the defendant and the
Court on how to improve pleading deficiengi€daintiff nonetheless pcured “essentially a
roadmap, namely a decision by this Court outlinthose deficiencies,” with which he could
have “cobble[d] together a plausible and particuéatiget of allegations to file . . . an[] amended
complaint” inMason land a properly-pleaded complainthtason Il See United States ex rel.
Black v. Health & Hosp. Corp. of Marion CntyNo. RDB-08-390, 2011 WL 1161737, at *15
(D. Md. Mar. 28, 2011). Yet, Plaintif's Amended ComplaintNtason | failed to cure the
deficiencies in his complaint. Further, when the Court previously granted Plaintiff leave to
amend, it “caution[ed] Plaintiff thahe failure to stat facially plausible claims a second time
around may result in the dismissal o$ lalaims with prejdice.” Dec. 13, 201®ason IMem.

Op. 12. And, inMason Il where Plaintiff filed suit with théenefit of the ©urt’s guidance in
Mason | his proposed amendments of the radigcrimination claims demonstrate that
amendment would be futile, as they still ftl state a claim. There comes a time when a

plaintiff's serial amendments in the face of mo8 to dismiss and orders granting that relief
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must come to an end and he must stand oofalhe basis of what heready has filed. That
time is now in this case, and Plaintiff's most recent motions to amend will be granted only with
respect to the Title VII and Maryland Act retaliation claimsMason Il that related to his

termination> His other claims are dismissed with prejudiSeeFoman 371 U.S. at 182.
V. CONCLUSION

In sum, PWG-14-3718 with PWG-13-1077 will bensolidated; Defendant’s Motion to
Dismiss, ECF No. 5 in PWG-14-3718, IS GRANTED IN PART and DENIED IN PART,;
Plaintiffs Motion to Amend, ECF No. 8 PWG-14-3718, IS GRANTED IN PART and
DENIED IN PART; Defendant's Motion tdismiss, ECF No. 22 in PWG-13-1077, IS
GRANTED; and Plaintiff's Motion to Amed, ECF No. 26 in PWG-13-1077, IS DENIED.
Consequently, Plaintiff's proposed ameddeomplaint in PWG-14-3718, ECF No. 8-3, as
limited by this Order, is the operative comptain the consolidated case, and the only two
remaining claims in the consolidated case arerdtaliation in violation of Title VIl and the

Maryland Act, based on Plaintiff's termination.

A separate Order will issue.

Date: June 23, 2015 IS/
Paul W. Grimm
United States District Judge

® With regard to his Title VIl and Maryland Act retaliation claimsMason |l based on his
termination, his proposed amendedngaint is accepted as filed.
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