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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

LARRY FRAZIER JR.,
Plaintiff,
V. Case No.: PWG-14-3974
PATRICK R. DONAHOE,
Postmaster General, United States Postal *

Service (Capital Metro Agency),
Defendant. *

* * * * * * * * * * * * *

MEMORANDUM OPINION AND ORDER

Plaintiff Larry Frazier Jr., acting withogbunsel, was employed in various capacities by
the Defendant United States Postal Service ‘{tHePS”) until he took didaility retirement. |
have read Frazier's long, rambling amended dampp ECF No. 5, as bringing claims against
Patrick R. Donahoe as the Postmaster General of the USPS for fipnohation and retaliation
relating to his assignment to a new route;d@pial of a reasonable@mmodation in removing
him from an a limited duty route and rejectinig request to be placed on administrative leave;
and (iii) denial of his ability to work overtiemhours after he protested being assigned the new
route. Frazier seeks compensatory and monetary damages as well as damages for loss of

consortium and contingency fees.

Defendant USPS has filed a motion to dismissn the alternative, motion for summary

judgment, Def.’s Mot., ECF No. 20, and aogmnying memorandum, Def.’s Mem., ECF No.
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20-1. Frazier has filed an opposition (egdong and rambling), Opp'n, ECF No. 24nd
accompanying memorandum, Opp’'n Mem., EC#B. I24-1, and the USPS $idiled a reply,
Reply, ECF No. 27. A hearing is unnecessar$eeloc. R. 105.6. Because Frazier's
discrimination and retaliation claims relatinghs route reassignment are time-barred and his
denial of reasonable accommodatiand ability to work overtimelaims are unsupported by the

law, | will grant Defendant’s motion and dismiss this case.
I. BACKGROUND AND PROCEDURAL HISTORY

The factual and procedural background sethfon Frazier's amended complaint lacks
clarity. It appears that he has been engageddecade-long dispute with the USPS with respect
to the accommodations, or lacletfore, that the USPS providedhim while he was working
in various capacities at the USR&luding as a letter carrierSeeAm. Compl. 1, ECF No. 5.
Prior to bringing this suit agast Defendant, Frazier initiated at least one action against the
USPS before the Equal Employment Oppoity Commission (the “EEOC”). See Larry
Frazier, Jr. v. U.S. Postal ServicEEOC Request No. 0520140222 (Oct. 31, 2014) (*EEOC
Request”) available atCompl., ECF No. 1. The EEOC affirmed the USPS’s decision that it had
not discriminated or retaliated @gst Frazier and denied hiqjueest for reconsideration. EEOC

RequestlLarry Frazier, Jr. v. U.S. Postal ServidEEOC Appeal No. 0120132589 (Jan. 8, 2014).

! Frazier filed a motion to deny Defendant’strman to dismiss, or in the alternative, for

summary judgment, which | wilireat as his opposition to Defendant’s motion. In Frazier’s
opposition, he once again moves for the appointmewbohsel to represent him in this case.
Frazier previously filed mans to appoint counseteeECF Nos. 3 & 29, which | deniedee

ECF Nos. 4 & 30. Lodging a motion to appaiounsel in his opposition to Defendant’s motion

to dismiss, or in the alternative, for summary judgment is not the appropriate means to seek relief
from this Court. However, because | willsthiss Frazier’'s action in its entirety, | will deny
Frazier's third motion to appoint counsel as moot. Even were it not, | would deny Frazier's
request for appoint of counseldaeise he clearly has demonstratesl ability to marshal facts

and law to support his claim&eeBerry v. Gutierrez587 F. Supp. 2d 717, 723 (E.D. Va. 2008).



Frazier previously engaged in cert&&OC protected activities in 2005 and 20(Bee
Am. Compl. 2. From his pleadings, it is uncledrat those protected tgties were. Frazier
asserts that as a result okettlement with the USPS, heas assigned limited duty on Route
1207 as his work assignmertseeCompl. 2; Opp’n Mem. 8-9. Ding this time, Frazier was a
letter carrier, where the job duties included “thedivery and collection of mail on foot or in a
vehicle, requiring the ability toarry mail weighing up to 35 poungsshoulder satchels or other
equipment and to load or unload containersnafl weighing up to 70 [pounds].” Def.’s Mem.
32 Due to the elimination of a route in Fraziewsit, all junior routes had to be reposted and
reassigned based on senioritgd. As a result, an employee seniorFrazier bicon and received
Route 1207.1d. at 4. Frazier thus became eligiblebid on a new route and on April 8, 2009,
requested a temporary assignment to Route 1204, which he began on April 14ld200hile
on temporary assignment to Route 1204, Fraziergixgen the opportunity to bid on a permanent
route. Id. On August 3, 2009, he chose Route 236, whias located in a different unit from

Route 1207 and 1204d.

During Frazier's employment at the USPS009, he was an employee “covered by the
2006-2011 National Agreement between the Natidssociation of Léer Carriers (‘NALC’)
and the USPS (‘National Agreement’) ... 8. This agreement set forth certain rights and
procedures for requesting a temporary or pegnaifight duty assignmenincluding that any
such request requires medical documentatidd. at 4-5. On October 14, 2009, Frazier

submitted a “Preferred Assignment Multiple Bid r@a where he requested that he keep his

2 The majority of the factual discussion heseadopted from Defendant’s memorandum of

law and the exhibits attached to Defendant@tion and Frazier’'s opposition. Frazier does not
include a detailed factual discussion in hisnptaint or briefing. He does include a section
“DISPUTED FACTS?” in his oppositionSeeOpp’n Mem. 8-9. As a result, | will treat the facts
presented by Defendant as uncontested to the dkgrthey are not actually disputed by Frazier
in the “DISPUTED FACTSportion of his memorandum.



current assignment of Route 23t wrote ‘with limited duty.”” Id. at 5 (citations omittedsee
also Bid Card, Def.’s Mot., Ex. 16, ECF No. 20-1&lpon receipt of this submission, Vincent
Clark, a USPS customer service managespaaded by letter dated October 15, 2009, to
Frazier's request and informedthithat until his request for wikers compensation benefits had
been adjudicated by the Department of Labor, Frazier would havejuesteannual or sick
leave. Id. (citing Frazier Dispute Doc. 12, Def.’'s MpEx. 3, ECF No. 20-5). In a letter dated
October 26, 2009, Frazier “made a formal reqémslight duty assignment pending adjudication
of his [worker's compensation] claim.”ld. at 6 (citing Frazier Dispute Doc. 22). In a
subsequent letter dated Octol#6, 2016, he requested to tak@ministrative leave while his
dispute was being res@s, which was deniedd.; see alsd~razier Dispute Doc. 19. During the
time that Frazier was on leave, he did not warkrtime. Clark EEO Aff. 3—4, Def.’s Mot., Ex.

5, ECF No. 20-7.

“Prior to requesting a light duty assignmeplaintiff submitted a Duty Status report,
completed by his physician, to the United Stabegpartment of Labor, Office of Workers’
Compensation Program [(the ‘CompensatProgram’)].” Def.’s Mem. 6see alsdDuty Status
Report, Def.’s Mot., Ex. 15, BENo. 20-17. This report, dated September 30, 2009, set forth
Frazier's work restrictions and compared thesstrictions with the requirements of his letter
carrier position.SeeDuty Status Report. As relevant hettee report stated that (i) Frazier could
carry 10-50 pounds intermittently, although his position required carrying 35—-70 pounds; (ii)
Frazier could walk continuously for 2—4 hours play, although his position required walking
for 5—6 hours per day; and (iii) Frazier could ddimtermittently for “as tolerable 1-2” hours per

day, although his position required climbing intermittently 3 hours per 8ag.id.



Frazier's Compensation Program claim was accepted on November 12, 9.
Compensation Program Letter, Def.’s Mot., EX, ECF No. 20-19. In the letter accepting his
claim, Frazier was informed that he may be el@ilor continuation of pay with respect to lost

time from work. Id.

1.  DISCUSSION

Federal Rule of Civil Procedure 12(b)(6) praasdfor “the dismissal of a complaint if it
fails to state a claim upon which relief can be grantédelencia v. DrezhloNo. RDB-12-237,
2012 WL 6562764, at *4 (D. Md. Dec. 13, 2012). Thie'sipurpose “is to test the sufficiency
of a complaint and not to reselwontests surrounding the factsg therits of a claim, or the
applicability of defenses.’Id. (quotingPresley v. City of Charlottesvilld64 F.3d 480, 483 (4th
Cir. 2006)). To that end, the Court bearamimd the requirements of Fed. R. Civ. PBgll
Atlantic Corp. v. Twombly550 U.S. 544 (2007), andshcroft v. Igbagl 556 U.S. 662 (2009),
when considering a motion to dismiss pursuant to Rule 12(b)(6). Specifically, a complaint must
contain “a short and plain statement of the clamowang that the pleader is entitled to relief,”
Fed. R. Civ. P. 8(a)(2), and mustate “a plausible claim for reliéfas “[tlhreadbare recitals of
the elements of a cause ofiant supported by mere conclugostatements, do not suffice,”
Igbal, 556 U.S. at 678—79See Velencia2012 WL 6562764, at *4 (dissging standard from
Igbal and Twombly. “A claim has facial plausibility whetthe plaintiff pleads factual content
that allows the court to draw the reasonainifierence that the defendant is liable for the

misconduct allegedIgbal, 556 U.S. at 678.

When reviewing a motion to dismiss, “[t]le®urt may consider documents attached to
the complaint, as well as documents attacheddanrtbtion to dismiss, if they are integral to the

complaint and their authenticity is not dispute§gosato v. First Mariner BaniNo. CCB-12-



1569, 2013 WL 1308582, at *2 (D. Md. Mar. 28, 20Xke CACI Int'l v. St. Paul Fire & Marine

Ins. Co, 566 F.3d 150, 154 (4th Cir. 2008Ee alsd~ed. R. Civ. P. 10(qJ'A copy of a written
instrument that is an exhibit to a pleading isa#t of the pleading for gpurposes.”). Moreover,

where the allegations in the complaint conflict wati attached written instrument, “the exhibit
prevails.” Fayetteville Investors v. Commercial Builders, Jri@36 F.2d 1462, 1465 (4th Cir.
1991);see Azimirad v. HSBC Mortg. CorfNo. DKC-10-2853, 2011 WL 1375970, at *2-3 (D.

Md. Apr. 12, 2011). If the documents that the Court considers exceeds this scope, the Court
must treat the motion as a motion fomsoary judgment. Fed. R. Civ. P. 12(@yncrude

Canada Ltd. v. Highland Consulting Group, In@16 F. Supp. 2d 620, 623 (D. Md. 2013).

Here, both Defendant and Fraziattach voluminous exhibits to their filingSeeDef.’s
Mot.; Opp’n; Reply. These filings are integral to Frazier's complaint in that they relate directly
to his discrimination and retaliation claims. Feazhas not disputed thexhibits attached to
Defendant’s motion and has referenced thkroughout his opposition memorandum. He has
also attached fifteen of his own exhibits. Theref it is appropriate for me to consider these

exhibits if | treated Defendantiaotion as a motion to dismiss.

Alternatively, it also would bappropriate for me to consider these exhibits if | treated
Defendant’s motion as a motidor summary judgment. Summary judgment is proper when the
moving party demonstrates, tlugh “particular parts of materials in the record, including
depositions, documents, electronically stored information, affidavits or declarations, stipulations
..., admissions, interrogatory answers, or other materials,” that “there is no genuine dispute as
to any material fact and the movant is entitiegudgment as a matter t#fw.” Fed. R. Civ. P.

56(a), (c)(1)(A);see Baldwin v. City of Greenshorpl4 F.3d 828, 833 (4th ICi2013). If the

party seeking summary judgment demonstrates that there is no evidence to support the



nonmoving party’s case, the burden shiftstite nonmoving party to identify evidence that
shows that a genuine dispute exists as to material f&#s. Celotex v. Catred77 U.S. 317
(1986). The existence of only“acintilla of evidence”is not enough talefeat a motion for
summary judgmentAnderson v. Liberty Lobby, Incd77 U.S. 242, 251-52 (1986). Instead, the
evidentiary materials submitted must show faatenfiwhich the finder of fact reasonably could
find for the party opposing summary judgmeld. “In ruling on a motion for summary
judgment, this Court reviews the facts and all oeable inferences in tHight most favorable to
the nonmoving party.”’Downing v. Baltimore City Bd. of School Comm&0. RDB 12-1047,
2015 WL 1186430, at *1 (D. Md. Ma13, 2015) (citingScott v. Harris 550 U.S. 372, 378

(2007)).

The Court may consider a broader array ofuthoents when it treats a motion to dismiss
as a motion for summary judgmemthich it may do pursuant to Fed. R. Civ. P. 12(®ee
Syncrude Canad®16 F. Supp. 2d at 623. When the Court does so, “[a]ll parties must be given
a reasonable opportunity to present all the material thattingr to the motion.” Fed. R. Civ.

P. 12(d). Notably, “the Federal Rules do not piibscthat any particulamotice be given before

a Rule 12 motion is convied to a Rule 56 motion.Ridgell v. AstrueDKC-10-3280, 2012 WL
707008, at *7 (D. Md. Mar. 2, 2012)Thus, this requirement “can be satisfied when a party is
‘aware that material outside the pleadings is before the coWialker v. Univ. of Md. Med. Sys.
Corp, No. CCB-12-3151, 2013 WL 2370442, at *3 (D. Md. May 30, 2013) (qudEiay V.
Wall, 761 F.2d 175, 177 (4th Cir. 1985)). Indeedijlevthe Court “clearly has an obligation to
notify parties regarding any court-institutedaohes in the pending proceedings, [it] does not
have an obligation to no¥ifparties of the obvious.’Laughlin v. Metro. Wash. Airports Auth.

149 F.3d 253, 261 (4th Cir. 1998). It is obviouattthe Court may construe a motion that is



styled as a “Motion to Dismiss or, in thdténative, Motion for Summary Judgment,” as a
motion for summary judgmenRidgell 2012 WL 707008, at *&See Laughlin149 F.2d at 260—
61. And, even if the motion is simply titled “Mon to Dismiss,” as is not the case here, “the
fact that defendant had attached other matewaits motion should have alerted plaintiff to the
possibility” that the Court wuld treat the motion as a motion for summary judgméntgell
2012 WL 707008, at *7see Laughlin149 F.2d at 260-61. Here, flerdant clearly indicates
that its motion is a “motion to dismiss, or aitatively, for summary judgment,” Def.’s Mot. 1,
and has attached almost two hundred pagesclbies. Frazier has ldathe opportunity to
present pertinent material to the Court, présgnover fifty pages of his own exhibits and
referring to Defendant’s exhibits throughdus opposition memorandum. For these reasons, it
is appropriate for me to treat Defendant'®tion as a motion fosummary judgment and
consider the exhibits attachedthe parties’ filings at this time.

A. Discrimination and Retaliation Claims

| have read Frazier's comjd as bringing discriminatioand retaliation claims under
Title VII relating to his reassignment from Rout207 to 1204. In order to have standing to file
these claims, Frazier must exhaust himiadstrative remedies with the EEOCSee Bryant v.
Bell Atlantic Maryland, Ing.288 F.3d 124, 132 (4th Cir. 2002)'A federal employee who
believes herself to be aggrieved must initiatetact with [an EEOC] counselor within forty-five
days of the date of ¢hmatter alleged to be discriminataoy, in the case opersonnel action,
within forty-five days of theeffective date of the action.Khoury v. Meserve85 F. App’x 960,
960 (4th Cir. 2004) (citing 29 C.F.R. § 1614.105). “Gsustrictly adhere tohese time limits
and rarely allow equitable toig of limitations periods.”Id. (citing Irwin v. Dep’t of Veterans

Affairs, 498 U.S. 89, 95-96 (1990)). “Each discrete discriminatory act starts a new clock for



filing charges alleging that act.’Nat'l| R.R. Passenger Corp. v. Morgab36 U.S. 101, 113
(2002) (rejecting application of the continuing violations doctrine to “serial violations”).
“Discrete acts such as termination, failure to pstendenial of transfer, or refusal to hire are

easy to identify.”ld. at 114.

Defendant argues that Frags “reassignment from Ride 1207 and his temporary
placement onto Route 1204 are discrete acts.” Def.’s Mem. 12. | agree. Defendant sets forth a
timeline, uncontested by Frazier, regarding the atledjscriminatory acts that form the basis of
his discrimination andetaliation claims.Id. On March 30, 2009, a m® senior employee bid
on Route 1207, and on April 8, 2009, Frazier retgee temporary assignment to Route 1204,
which was effectiveon April 14, 2009.1d. He initiated contact ith the EEOC regarding these
matters on July 14, 2008eeEEOC Counseling Form 2, DefRdot., Ex. 1, ECF No. 20-3, more
than forty-five days after thedaalleged discriminatory act: tledfective date of his assignment

to Route 1204.

A plaintiff is entitled to equithle tolling “only if he shows %) that he has been pursuing
his rights diligently, and (2) that some extraordinary circumstance stood in his way’ and
prevented timely filing.” Holland v. Floridg 560 U.S. 631, 649 (2010) (quotirRgce V.
DiGuglielmg 544 U.S. 408, 418 (2005)). Frazier has not demonstrated that he is entitled to

equitable tolling.



Accordingly, | find that Fraar did not exhaust his adminitive remedies and that his
discrimination and retaliation @ims relating to this reassigent from Route 1207 are time-

barred®
B. Failureto Accommodate Claims

Because | have already found that Fraziesna$ with respect to his reassignment from
Route 1207 are time-barred, | waltldress his failure to accommodate claim only with respect to
what | have interpreted to be Frazier's rem failure to accommodate claims: Defendant’s
alleged withdrawal of his limited duty routesignment on October 12009, and denial of his
request to be put on adminigive leave pending his request fa light-duty asignment. As
Defendant notes, Frazier previously indicated ktgatvas bringing this claim under the American
Disabilities Act of 1990 (the “ADAY, but “[tlhe United States ispecifically excluded from the
ADA'’s definition of ‘employer.” Cassity v. Geren749 F. Supp. 2d 380, 384 (D.S.C. 2010).
Defendant correctly states that the Rehalitita Act of 1973 (the “Rhabilitation Act”), 29
U.S.C. 8§ 702et seq. “provides the exclusive judiciaemedy for claims based upon a federal
employee’s disability.” Def.’s Mem. 11 n.3 (quotiMagazine-Ward v. Donahp&lo. RBH-11-
2896, 2013 WL 4056313, at *14 (Aug. 12, 2013jtérnal quotation marks omittedjee also
Cassity 749 F. Supp. 2d. at 384 (citidgcGuinness v. USR344 F.2d 1318, 1322-23 (7th Cir.

1984) andBoyd v. USPS752 F.2d 410, 41314 (9th Cir. 1985)).

“The analysis used to determine whette employer has discriminated under the

Rehabilitation Act is the same #ise analysis under the [ADA]"Works v. Colvin519 Fed.

3 Because | find that Frazier's discrimination and retaliation claims related to his

reassignment from Roait 1207 are time-barred, | have natldressed Defendant’'s other
arguments for why these claims should be dismissed.

10



App’x 176, 184 (4th Cir. 2013). With respectf&ilure to accommodate claims specifically, the

Fourth Circuit has held that

in order for a plaintiff to establish a prima facie case against his employer for
failure to accommodate under the ADA, thaiptiff must show: “(1) that he was

an individual who had a disability withithe meaning of the statute; (2) that the
[employer] had notice of his disabiljty3) that with reasonable accommodation
he could perform the essential functions of the position and (4) that the
[employer] refused to make such accommodations.”

Id. (alterations in original) (quotinBhoads v. Fed. Deposit Ins. Cor@h7 F.3d 373, 387 n.11
(4th Cir.2001)). As a threshold matter, “only persons who are ‘qualified’ for the job in question
may state a claim for discrimination.Tyndall v. Nat'l| EducCenters, Inc. of Ca31 F.3d 209,
212 (4th Cir. 1994)see alsdVilson v. Dollar Gen. Corp717 F.3d 337, 345 (4th Cir. 2013) (“A
‘qualified individual’ is ‘an individual whowith or without reasonable accommodation, can
perform the essential functions of the eayphent position ....” (quoting 42 U.S.C.
§12111(8))).

In its motion, USPS states that “it will assurf@ the purposes of this motion only, that
at all times relevant here, plaintiff is andimidual with a disability.” Def.’'s Mem. 21.
Additionally, USPS does not addsethe second element regagliwhether it had notice of
Frazier's disability. As a result, for the purpesof this motion, Frazier need only demonstrate
the third and fourth elements to estabhlisprima facie case for failure to accommodate.

“[Aln employer is not obligated to providen employee the accommodation he or she
requests or prefers; the employer neeg pnbvide some reasonable accommodati@udwford
v. Union Carbide Corp.202 F.3d 257 (Table), 1999 W1142346, at *4 (Dec. 14, 1999)
(quoting Baert v. Euclid Beverage, Ltd149 F.3d 626, 633 (7th Cir. 1998¢grt. denied 530
U.S. 1234 (2000). “A reasonable accommodatioanie that ‘enables [gqualified] individual

with a disability . . . to perform thessential functions of [a] position.”Jacobs v. N.C. Admin.

11



Office of the Courts780 F.3d 562, 580 (4th Cir. 2015) (a#ttons in original) (quoting 29
C.F.R. 81630.2(0)(1)(ii)). “An employer isot required to graneven a reasonable
accommodation unless it would enable the employee to pedibrof the essential functions of

her position”. Id. at 581.
1. Withdrawal of Frazier’'s Allega: Limited Duty Bid Assignment

Frazier alleges that “on October 15, 2009nhagement withdrew [his] limited duty bid
assignment and instructed him to leave thekwitoor stating there was no limited duty work
available ....” Am. Compl. 2. However,idghallegation is contradied by the uncontested
exhibits attached to the briafls. After temporarily being signed to Route 1204, Frazier chose
Route 236 on August 3, 200%eeFrazier Reassign. Doc. 10, Def.’s Mot., Ex. 4, ECF No. 20-6.
Nothing in this letter supports &ier's contention that it wasliaited duty bid assignment. On
October 14, 2009, Frazier filled ba Preferred Assignment Multiple Bid Card and indicated that
he wanted to “keep assignmdtd Route 236] w/ limited duty.” Card. Frazier's desire to
keep his Route 236 assignment with limited duty shows that Route 236 was not a limited duty
route. USPS treated thistter as an indicatio that Frazier “cannot oaplete [his] assigned
duties daily, without taking intenittent breaks of an unspecifigine, due to [his] medical
condition.” Frazier Dispute Doc. 12. Basedtbese documents, | do not find that there is a
genuine dispute as to a matefett as to whether Fraziefoute 236 was a limited duty route;
therefore, any failure to accommodate claimviahdrawing his limited duty bid assignment to

Route 236 is unsupported.

However, even if | did find that Route 28&s a limited duty bid assignment, Frazier has
failed to demonstrate that he can establish thid element of the prima facie case for a failure

to accommodate claim that “with reasonabtommodation he could perform the essential

12



functions of the position.” SeeWilson 717 F.3d at 345. Frazier e® not contest that he
provided USPS with a form comparing his jomuirements with his physical limitations set
forth by his doctor.SeeDuty Status Report. This form clearly indicates that Frazier could not
meet the basic physical requirements of a letierier. For example, (i) Frazier could carry 10—
50 pounds intermittently, although his positioequired carrying 35-70 pounds; (ii) Frazier
could walk continuously for 2-Hours per day, although his giasn required walking for 5-6
hours per day; and (iii) Frazier could climbdamittently for “as tolerable 1-2" hours per day,
although his position required climbing intermittiy 3 hours per day. Further, Frazier's
Preferred Assignment Multiple Bid Card provides further support that he became unable to
perform his essential functions as a letterieargenerally and on Route 236 specificallgee

Bid Card. In this form, Frazier indicates a desird&keep his position as a letter carrier on Route
236 “w/ limited duty.” Id. As a result, Frazier is unabledstablish this element, and his claim

must be dismissed.
2. Requirement that Frazidyse Sick or Annual Leave

| read Frazier's amended complaint as alleging USPS failed to accommodate his
disability when it required that he use annuabiok leave while waiting for a Department of
Labor determination regardingshCompensation Office clainBeeAm. Compl. 2. As | already
determined, Frazier was unableperform the essential functions afletter carrier. Where an
employee is unable to perform the essential functions of his or her job, permitting that employee
to use annual or sick whilée situation is resolved & reasonable accommodatioBee Moore
v. Md. Dep’t of Pub. Safety & Corr. Svchlo. CCB-11-553, 2011 WL 4101139, at *3 (D. Md.
Sept. 12, 2011) (finding pldiff's use of sick leave andinpaid leave may qualify as a

reasonable accommodatiomjumphrey v. Mem’l Hosps. Ass’839 F.3d 1128, 1135 (9th Cir.

13



2001) (“A leave of absence faredical treatment may be as®nable accommodation under the
ADA."). Here, Frazier was permitted to use sikannual leave while he was gathering medical
documentation to support his claim, aiiis documentation was being evaluatedlthough

Frazier has alleged that he wasitted to use administrative leagiven his statuas a veteran—

and ultimately it appears he was informed of the possibility that he could receive continuance of
pay after his favorable outcome with resp to his Compensation Program claisee
Compensation Program Letter—Hgas not alleged any reasomhy he was entitled to
administrative leave under the Rehabilitation Act. For these reasons, | find that his claim that he

was denied the ability to use adnsimative leave cannot move forward.
C. Denial of Overtime Opportunities

Frazier also alleges that he “waecluded from working overtime.SeeAm. Compl. 2.
In October 2009, Frazier was on the overtime distl was not denied the ability to work
overtime. SeeClark EEO Aff. 3. Frazier did not workvertime because he “was not working at
that time, he was using leavenpéng approval of light duty.”ld. at 4. Frazier does not explain
how he should be eligible for overtime when heswa leave or present aayidence that he was

denied overtime in a way thatipports his claim. Accordingly, | will dismiss this claim.

[11.  CONCLUSION

4 Frazier does not contend that US$#Sequest for medical documentation was

impermissible. Even if Frazier did, therenigthing inappropriate aboan employer requesting
medical documentation for a disabilitySee, e.g.16 C.F.R. § 1630.14(c) (“Examination of
employees. A covered entity may require adioation examination ¢e/or inquiry) of an
employee that is job-related and consistent with business necessity. A covered entity may make
inquiries into the ability of an empleg to perform job-related functions.'May v. Roadway
Express, Ing.221 F. Supp. 2d 623, 628 (D. Md. 2002W(iile Plaintiff may have been
‘flabbergasted’ that Defendant did not autorwaity accept his own determination that he was
disabled without first obtaing some medical documentatidghe Court finds nothing untoward

in Defendant’s straightforward regidor additional information.”).

14



For the reasons explained above, | will GRAN&fendant’s motion to dismiss, or in the

alternative, motion fosummary judgmert.

ORDER
Accordingly, it is this 15th day ofarch, 2016, hereby ORDERED that Defendant’s
motion to dismiss, or in the alternativejotion for summary judgent, ECF No. 20, is
GRANTED. The Clerk IS DIRETED to close this case.
Soordered.
IS

Paul W. Grimm
United States District Judge

dpb

> Because | am dismissing Frazier's case against USPS in its entirety, | do not need to

address USPS’s arguments that certain of the damages sought by Frazier are barre®&bg law.
Def.’s Mem. 29-31.
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