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UNITED STATESDISTRICT COURT
DISTRICT OF MARYLAND

ROBERT DENT
V. Civil Action No. CCB-15-206
WEXFORD HEALTH SOURCES, INC.

MEMORANDUM OPINION

Robert Dent has complained to medicalffsat Roxbury Correctional Institution (“RCI”)
in Hagerstown, Maryland, and Western Coti@@l Institution (*“WCI”) in Cumberland,
Maryland! as well as to Wexford Health Sources;.IffWexford”), the medical contractor for
the Maryland Department of Public Safety awkrectional Services (“D&CS”), about pain in
his left knee and lower back. He has filedt sunder 42 U.S.C. § 1983|leging that Wexford,
along with Janice Gilmore, Colin Ottey, M.D., Peggy Mahler, R.N.P., and Robustiano Barrera,
M.D., violated his rights under the Eighth Andment to the United States Constitution by
providing him inadequate medical treatment.

Pending is the defendants’ motion to disnossin the alternative, motion for summary
judgment. (Mot. Dismiss, ECF No. 18.) Ddms filed an opposition, (Resp. Opp’n, ECF No.
22), to which the defendants have replied, (ReleCF No. 25). The cags fully briefed and
ripe for dispositiorf. No hearing is necessairy resolve the issueSeelocal Rule 105.6 (D. Md.
2014) For the reasons that follow, the defendants’ motion will be granted in part and denied in

part. The claims against Wexford and Gilmend be dismissed; summary judgment will be

! Dent was incarcerated at RCI from 2008 to 2012. (Dent Aff. § 1, ECF No. 22-2.) In 2012, hanstesred to
WCI. (Id.) Dent was transferred from WCI back to RCI on March 30, 2015. (Sealed Ex. 1 128, ECF No. 19-2.)
2 This case has been transferred to the urgieedibecause of a tempgrambalance in workload.

3 Dent has filed a motion to appoint counsel, (ECF BR), which will be deniedecause he demonstrates no
exceptional circumstances at this titeewarrant appointment of counsefee28 U.S.C. § 1915(e)(1)Cook v.
Bounds 518 F.2d 779, 780 (4th Cir. 1975).
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granted as to Mahler and Barrera; and summuadgment will be denied without prejudice as to
Ottey, subject to renewal in sixty days.
BACKGROUND

Dent is an inmate in the custody of ®BS. (Compl. 1, ECF &N 1.) He filed this
complaint in January 2015, raising an Eigltmendment claim based on the medical care he
received for his left kee and lower back paind( at 3-5.) He claims heras improperly denied
arthroscopic surgery on his left knee and ISIRf his knee and lumbar spine after these
procedures were recommended for him in 2014d.) (Dent claims the defendants were aware
for three years that he had knee and loleck pain, yet failed to order MRIdd( at 4.) As
redress, Dent is seeking a declaratory judgntiesit the defendants violated his constitutional
rights, injunctive relief orderinghe defendants to provide himedical treatment, compensatory
damages in the amount of fifty thousand dsll&$50,000) againstaeh defendant, punitive
damages in the amount of two-hundred-anty-fihousand dollars ($250,000) against each
defendant, and “daily disability compensatiaf’ ninety dollars ($90) against each defendant.
(Id. at 5-6.)

The following facts are presented in tight most favorable to Dent, the nonmoving
party?

A. Treatment History

On March 6, 2011, Dent presented concernpaifi in his leg and back to Ottey, the
medical director of WCI an&Cl. (ECF No. 1-11, at 1; &y Aff. 1 1, ECF No. 18-4) Dent
explained that he had hurt hégy and back in a car accidentli896. (ECF No. 1-11, at 1.)

On March 9, 2011, Dent was examined bystal Swecker, P.A., for knee and back

* The court granted the defendants’ motion tplDent’s records under seal. (ECF No. 21.)
® Ottey’s medical report indicates Dent complained of right leg, not left knee, paimt {.) Ottey indicated x-rays
were ordered.ld. at 3.)



pain® (ECF No. 1-12, at 1.) She reported findihgt Dent had decreas&anbar mobility, and
his spine was positive f@osterior tendernesdd()

On December 24, 2011, Dent was seen by Jonathan Thompson, M.D., for complaints of
bilateral leg pain. (ECF No. 22-8, at 1.) riDeexplained he was hit in the back playing
basketball and his legs went numb, siag him to fall to the floor. Id.) Dent complained the
bottom of his feet were tenderld) Dent was told to continue his medication regimen, which
included aspirin and an anti-iafnmatory, and to avoid work gard activity that day. Iq. at 1-

2.)

On July 1, 2012, Wexford became the medi@altactor for inmates in the custody of
DPSCS. (Ottey Aff. 1 2.) Rr to this time, Wexford was responsible for utilization
management review services for the DPSCSesaystind did not directlyreat inmates in the
DPSCS system.Id.) As utilization review providerWexford was responsible solely for
approving or denying specialty medical service for inmatiek) (

The defendants assert that Dent raised ngptants of back or g pain between July 1,
2012, and January 22, 2014. (Mot. Dismiss Memv BaECF No. 18-1.) Dent’s exhibits show
that on August 22, 2013, Mahler saw Dent fomumber of medical complaints, but none
concerned lower back or ldé&g pain. (ECF No. 1-15, at 1pn November 14, 2013, however,
Dent presented complaints about intermittefit keee and mid-back pain to Mahler during a
medical visit, which he attributet arthritis. (ECF No. 1-16, dt) Mabhler indcated Dent was
taking Motrin, which she advised him to continudd.)( She also recommended stretching
exercises for him and told him to follow up with another appointment if nedtiyl.

The next time Dent complained of legirpavas at his medical appointment on January

® Swecker’s report indicates Dent complained of right leg, not left knee, pain. (ECF Naat11)2 Swecker noted
Dent'’s x-rays showed no acute fracture, dislocation, or subluxatidn. (
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28, 2014. (ECF No. 1-17, at 1.) Mahler evaluatedtZad indicated thddent complained of
suffering from pain in hisight leg for six months. Ifl. (emphasis added).pent described the
pain as an ache that was worse in the mgrand gradually improwvethroughout the day.ld\)
Dent stated he had arthritis, and described his pain as moddchjeM&ahler noted that Dent’s
condition was stable and improved with NSAIDs(ld.) Mahler prescribed Naprosymand
recommended stretching exerciselsl.) (

On March 7, 2014, Ottey examined Dent étvest and right knee discomfort. (Sealed
Ex. 1, at 3-4.) Ottey observed that Dent hadkmee swelling, his gait was normal, and he was
able to bear full weight. Id. at 3.) Ottey instructed Dent to submit a sick call slip if his
symptoms failed to improve.ld; at 4.)

On April 28, 2014, Mahler saw Dent for comipls of left knee ad lower back pain.
(ECF No. 1-18, at 1.) Dent also noted “internmttaght knee pain,” that his right knee gave out
on him occasionally, and that the right-knee pain had improved with Motdr). If terms of
his left knee, he denied any surgery or injuryd.)( Dent reported experiencing intermittent
lower back pain, and that he felt a tinglinghsa&tion down his right leg when he jumped or
reached straight up, which he attributed to a ball hitting him in the back while playing handball
two years prior. I1fl.) Dent stated he was supposed tgibehysical therapy at RCI, but was
transferred to WCI before it startedld.j Dent stated he believed he had a nerve issue in his
back. (d.) Mahler ordered x-rays dbent’s spine and kneeld( at 1, 3.) The results of the
spine x-ray showed mild degenerative chanbgasno evidence of acuteaftture or dislocation.

(Id. at 4.)

" Nonsteroidal anti-inflammatory drugdSAIDs) are usecdto treat pain.See Pain Relievers, MedlinePlus,
https://www.nlm.nih.gov/medlineplus/painrelirs.html (last updated March 9, 2016).

8 Naprosyn is an NSAIDSeeGenentech, Medication Guide for Non-Steroidal Anti-Inflammatory Drugs (NSAIDs)
30 (2010), http://mwww.fda.gov/downloads/Drugs/DrugSafety/ucm085911.pdf.
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On June 5, 2014, Barrera examined Dent fongaints about paim his left leg and
back. (ECF No. 1-21, at 1.) Dentpaated pain shooting down his legld.j Barrera noted
Dent’s reported history of a 20Kports injury to his back.Id.) Dent reported that the injury
had resulted in almost immediate weakness in legb, and that he was taken to the emergency
room. (d.) Dent reported that hiteg function gradually retusd, but he continued to
experience left leg pain.ld) Dent told Barrera that hisabk pain had since returnedid.f
While lifting weights, Dat had momentarily lostontrol of both legs. I1d.) Barrera indicated
Dent showed clinical symptonas a herniated disc, and refed him for physical therapyld()

On June 15, 2014, Ottey saw Dent for medbcatoncerns. (Sealed Ex. 1, at 10-11.)
Dent reported that he was to be placed on acteuelaxer, but it had not been ordereldl. &t
10.) Dent indicated that he was scheduledeégin physical therapthe following Tuesday.
(Id.) Ottey observed thaDent limped. Id.) He advised Dent to see the provider who
recommended a muscle relaxgd.)

On June 30, 2014, Dent saw Mabhler for himwaerns that he had yet to receive the
Baclofer? prescribed for him. Id. at 12.) The pharmacy department informed Mahler that Dent
would be added to the medication list that ddg.) (Dent was so advisedld.)

On July 9, 2014, Barrera saw Dent for a schedlydrovider visit tae-evaluate his need
for ongoing physical therapyld( at 13-14.) Dent reportedimificant improvement” regarding
his back and leg pain, although he presented contplaf left knee painvith tenderness. Id.)
Barrera noted that the symptoms were compatible with tendinitis) Barrera also observed

Dent’s straight leg raisg was mostly corrected.ld() Based on his medical findings, Barrera

° Baclofen is a medication prescribed for pain relief and to improve muscle moverSeetBaclofen Oral,
MedlinePlus, https://www.nlm.nih.gov/medlineplus/dnfgimeds/a682530.html (last updated Feb. 24, 2016).



recommended Dent continue physical theragy.) (Dent was approved for additional physical
therapy. [d. at 15.)

On July 30, 2014, Monica StallwbrtM.D., saw Dent for a chronic care visit related to
his arthritis, among other issuefld. at 16-17.) Dent complaingtlat NSAIDs made him ill.
(Id. at 16.) Stallworth renewed Dent’s dieations and prescribed Tylenol No'®3(Id. at 17.)
On August 1, 2014, Ottey discontinued the TyleNol 3 prescription and prescribed Tylenol
Extra Strength for arthritis insteadd.(at 18.)

On August 19, 2014, Dent was seen by Mahler for a physical examindtioat 19-22.)
Dent reported suffering pain in his left knee for -@mel-a-half years, and that he had injured his
left knee playing handball in 20111d(at 19.) He stated “Dr. Steve'told him he had injured
the cartilage in his left kneeld() Dent said he was getting physitiaérapy for his back and left
knee. [d.) Dent also reported that Tylel 500 mg was ineffective, batated he did not want to
take Motrin or Naprosyn because they upset his stomddl). Nlahler prescribed Mobt¢ and
recommended avoiding exercises thlaiced pressure on the knedd. at 19, 24.)

On August 27, 2014, Barrera examined Dentcfamplaints of knee and back paind.(
at 25.) Dent reported improvement with physical therajry) Barrera noted tenderness, but no
swelling in the left knee. Iq.) Barrera noted a possible mgmis tear in the left knédand
possible degenerative discsdase in the spine.ld() Barrera increased Dent's Baclofen and

recommended continuing physical therapig.)(

1% Tylenol No. 3 is a combination of Tylenol and codeine (an opiate) used to treaSeaifylenol with Codeine,
DailyMed, http://dailymed.nim.nih.gov/dailymed/druginfo.cfm?setid=d4ed06cd-20al-4b6d-baBaL6aa0ff
(updated Dec. 7, 2010).

" The record does not reflect the date of this examination or the complete name of the medical provider.

12 Mobic is an NSAID used to treat paBeeMedication Guide for Non-Steroidal Anti-Inflammatory Drugs
(NSAIDs), http://www.fda.gov/downloads/Drugs/DrugSafety/ucm088646.pdf.

13«A torn meniscus is damage from a tear in the cartithgeis positioned on top of the tibia and allows the femur
to glide when the knee joint moves.” (Ottey Aff. T 15.)
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On September 18, 2014, Barrera ordered an MRDent’s continuing left knee pain.
(Id. at 26.) Noting Dent’'s reportere clinically consistent wh a meniscus tear, Barrera
ordered an orthopedic consultation with Roy Carls, M.D., an orthopedist practicing with
Memorial Hospital Orthopedicsld at 26-27, 95; Mot. Dismiss Mem. Law 8 n.11.)

On September 26, 2014, Dent's non-formyldviobic prescription was approved.
(Sealed Ex. 1, at 28.)

On October 3, 2014, Carls examined Dent. His report reads in part:

PHYSICAL EXAMINATION: [Dent's] left knee reveals he does have

tenderness very specifically in the posternedial knee joint. He otherwise has a

stable ligamentous exam. Just by ekang his knee this did exacerbate his

sciatic symptoms with pain down the backhdaf leg with just a minimal leg raise.

DIAGNOSTIC STUDY: X-rays ohis left knee are unremarkable.

ASSESSMENT: Left knee obvious medial msxus tear. He has now had this
for about a year and a half.

PLAN: We discussed that ke arthroscopy of the left kaas indicated. | will

recommend surgery this cée done here at Western M&and Health System as

an outpatient procedure. | also strgngdcommend an MRI of his lumbar spine

as likely he has a large diaad likely he will need referral to a spine surgeon for

this but initially an MRI shoul be done for diagnosis.
(Id. at 107.) The same day, Jennifer Bruno, L.PiNbdated Dent’'s medical chart to reflect
Carls’s recommendations of amdiscopic surgery and an MRI of his back. (ECF No. 1-3.)

Four days later, on October 7, 2014, Denmptained to Mahler that he had yet to
receive the MRI. (Sealed Ex.dt, 31.) Mabhler indidad there was no order in Dent’s electronic
personal health record (“EPHR”) for an MRhdainformed him that he had to wait until a note

was sent from Carls’s office.ld)) Mahler wrote she would email the scheduler to request the

orthopedic note from Carlslid()



On October 20, 2014, Barrera discussed thieopddic consultation results with Dent.
(Id. at 33-34.) Noting that Carls thagreed with his dgnosis of a left meniscus tear and lumbar
spinal disc disease, Barreratsd he would submit a request fdRIs of Dent’s lumbar spine
and left knee. I¢. at 33.)

On November 4, 2014, Ottey prescribed a tralrse of steroids for Dent and increased
his Baclofen** (Id. at 35.) Ottey ordered a follow-up appiwnent for Dent in two weeks.ld(
at 35, 36.) Ottey’s notes from theedical appointment read in part:

The patient present reported that hgined his back about two years ago while

playing ball. He reported that someondlaided [sic] with him on the court. He

reported that he has pain in the lowack He has radiation of the pain to both
lower extremities.

kkkkkkkkkkhkk

He reported that he fell on his [left] &a while exercising. The injury occurred

about one year ago. He h&tgfness in the knee. Hwas locking of the knee. He

has weakness in the left knee. He déssithe pain as throbbing. He has no

locking of the kneé> He has increase[d] pain witisting, prolong[ed] walking.

He had PT. I¢l. at 35.)

On November 17, 2014, Dent reported to Bartlat his left kneand lumbosacral spine
pain were continuing. Id. at 37-38.) Barrera noted the pod#iof arthroscopic surgery, and
that Dent would need an MRI of his left kneeld. (at 37.) The two-week steroid course
apparently proved ineffectiveld()

On November 26, 2014, Dent submittedAadministrative Remedy Procedure (“ARP”)
request to the warden to complain that he hedto receive MRIs othis knee or spine, or
arthroscopic surgery on his knee. (ARP Retjie3, ECF No. 1-2.) In ARP WCI 1769-14,

Dent recounted the physicians’ recommendatiaors stated he remained in extreme pain and

could hardly walk some daysld(at 2.) Dent asked for MRIs of his knee and spind. at 3.)

141t appears Ottey prescribed the two-week course of steroids to effectuate Carls’s recommé8datidat 37.)
> The opposing descriptions of Dent’s knee as locking and not locking appear to reflect inadvertent typographical
errors.



He also requested arthroscopic surgery on his left kide. Additionally, he sought monetary
damages. Id.) Acting Warden Denise Gelsingezsponded on December 18, 2014, stating:
Your request for administrative rethe has been found meritorious. You were
seen by the orthopedic surgeon @0-3-14 who recommended left knee
arthroscopy and an MRI gfour lumbar spine. You we seen by a provider on
10-20-14 who generated a consult forMRI of your left knee and lumbosacral
spine. The consult was placed on holdgiag review with the Regional Medical
Director [RMD]. You were seen by ¢hRMD on 11-4-14 who placed the consult
on hold pending a 2 week trial of stetei You were seen by a provider on 11-17-
14 who documented that you [were] placed on steroids for 2 weeks to no avail.

Your need for additional medical treatmdras been brought to the attention of
the RMD.

(Id. at1.)
The record shows that @he previous day, December 17, 2014, Dent was approved for

MRIs of his left knee and spine. (ECF N22-5.) The MRI of Dent's lumbar spine was
performed on January 5, 2015. (ECF No. 22-60pdkt F. Miller, M.D.reported that there was
a small disc herniation on theght at the L1-L2 interspace, but no spinal canal stenosis) (
Mild bulging was noted at the L5 and L5-S1 interspaceslid( Notably, although MRIs of
the left knee and spine were approved, an MRI was performed on the lumbar spinédonly. (

On January 7, 2015, Barrera methwiDent to discuss the MReésults. (Sealed Ex. 1, at
51-52.) Barrera indicated surgemas not needed and a consemattourse of treatment would
continue. [d. at 51.) Dent complained he was sufigrsignificant left kee pain, causing him
to limp. (d.) He also complained his left leg gawet frequently, especially when descending
stairs. [d.) Dent also reported the sdhee brace was not helpfulld( Barrera requested an
MRI of Dent’s left knee, and indicated on thedioal chart that another consultation with Carls
may be needed.Id))

On January 21, 2015, Barrera ordered a large knee brace for Ddntat 64-55.)

Barrera saw Dent again the follmmg day, January 22, 2015, in theahic care clinic for several



health concerns, includy back and knee pain.ld( at 56-58.) Bamra recommended Dent
continue taking his medicationld( at 58.)

Dent presented his complaints of knee ackopain, or both, to medical providers again
on February 11, 12, 16, 23; March 29; and April 9, 2018. at 59-70.) On February 12, 2015,
Barrera ordered an MRI of Dent’s left knedd. @t 61-62, 101.)

On April 9, 2015, Don Elrod, P.A., orderedeft knee brace for D@ and placed him in
the pain management romic care clinic. Id. at 70.) On April 13, 2015, Elrod submitted
requests for an orthopedic evaluation of Debtgk, and an MRI of his left kneeld(at 71,
103, 105.)

On May 11, 2015, Dent presented complaintower back pain and left knee pairid.(
at 72.) He indicated bbic was ineffective. 1d.) Elrod prescribed Gabapentin and ordered a
cane for him. Ifl. at 72, 73, 74.) Dent was issued a cane on May 18, 20d.5at {76.)

On June 2, 2015, Olusegun Lawoyin, M.D., submidaequest for Dent to be seen for a
telemedicine review with Asresahegn GetachBWD., with regard to his left knee and back
pain. (d. at 77-78;see alsdttey Suppl. Aff. § 6, ECF No. 25-3.)lawoyin also requested an
MRI of Dent’s left knee. (Sealed Ex. 1, at 77.)

On July 1, 2015, Maksed Choudry, M.D., saw Dent for his chronic p&inat(79-82.)
Choudry placed a consultati request for Dent to beeen by Getachew.ld( at 79, 80, 82.)
Choudry renewed Dent’s medicationsd. @t 80-81.)

On July 7, 2015, Dent was approved for an MRI of his left kneeai 84.)

On July 26, 2015, Thompson examined Demd. &t 85-86.) He observed Dent walked
with a cane and a slight limp, but noted Demt ot appear to be iacute distress.Id. at 85.)

Dent reported that his knee analck pain were causing him to lose sleep, the pain was radiating
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to both legs, and he could not merh some of his exercisesld) Thompson indicated the
medical notes “show patient has been waiting for MRI since 06/02/2015. Writer will refer back
to provider to make sure MRI has been scheduled.) (

On July 28, 2015, Dent was sent to Bon Sexddwospital for an MRI of his left knee.
(Ottey Aff. 1 43.) A horizontalear of the posterior horn ofédlmedial meniscus was observed.
(Id.) Dent was referred to an orthopedist fathier examination and development of a treatment
plan. (d.)

On August 25, 2015, Getachew saw Dent aritelemedicine conference and approved
him for surgery to repair the o left meniscus. (Ottey Supphff.  6.) Because the surgery
was not of an emergency nature, it was schedatedrding to prison policy for off-site medical
visits and at the availabilitgf the orthopedic surgeonld()

On August 26, 2015, Choudry submitted a regdestan orthopedic consultation to
repair the meniscal tear. QE No. 25-2.) It was noted @h Getachew had reviewed and
approved the reques(ld.)

On October 22, 2015, Dent underwent surgery endii knee to repair a torn meniscus.
(Dec. 2015 Dent Correspondence 1, ECF Ng.R#b. 2016 Dent Correspondence 1, ECF No.
31.)°

DISCUSSION

Defendants seek dismissal or summary judgment on the grounds that (1) the complaint
fails to state a claim against Wexford becauseeti®eno vicarious (respondeat superior) liability
under 42 U.S.C. 8§ 1983; and (2) Dent failsdeEmonstrate that the defendants committed an

Eighth Amendment violation by exhibiting “deliberate indifference” to a “serious illness or

16 Dent’s subsequent complaints concerning post-surgical follow up and physical therapy are not at issue in this
case.
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injury.” Estelle v. Gamble429 U.S. 97, 104-05 (1976).
l. Wexford and Gilmore

Wexford’'s argument that the complaint fails to state a claim against it because there is no
respondeat superior liability under 42 U.S.A.983 is properly construed as a motion to dismiss
under Federal Rule of Civil Procedure 12(b)(&dditionally, the defendds assert that Dent
makes no claim against Gilmore except to allege, tas “Medical Supervisor,” she is legally
responsible for the overall operation of the matidepartment. (Compl. 2.) Dent does not
allege that Gilmore personally provided medit@atment to him or had final policymaking
authority with regard to his megdil care. For the reasons setlidselow, the court will grant the
motion to dismiss as to Wexford and Gilmore.

To defeat a motion to disss under Federal Rule of vli Procedure 12(b)(6), the
complaint must allege enough factsstate a plausible claim for relieAshcroft v. Igbal 556
U.S. 662, 678 (2009). A claim is plausible whea thcts pleaded allow ¢hcourt “to draw the
reasonable inference that the defendentliable for the misconduct allegedld. Legal
conclusions or conclusory statements do not suffiteThe court must consider the factual
allegations in the complaint as true, and constremtim the light most favorable to the plaintiff.
Albright v. Oliver 510 U.S. 266, 268 (1994)ambeth v. Bd. of Comm;rg07 F.3d 266, 268
(4th Cir. 2005). Pro se complaints must be Hitlgrconstrued and are held to a less stringent
standard than documentsafted by attorneys.Erickson v. Pardus551 U.S. 89, 94 (2007)
(citing Estelle 429 U.S. at 106).

Dent asserts Wexford is liableecause it has contracted witie State of Maryland to
provide medical services to inmates. (Confhl Resp. Opp’n Mem. Law 1, ECF No. 22-1.)

Dent avers that Wexford is “legally resmilmle for the overall operation of the medical
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department under its jurisdictioimcluding [Ottey, Barrera, and Mad].” (Compl. 2.) Wexford
counters that Dent has failed to state a claiareg Wexford because his claim is premised on a
theory of vicarious (respondestiperior) liability, which doesot apply in 8 1983 claimsSee
Love-Lane v. Martin355 F.3d 766, 782 (4th Cir. 2004In his opposition, Dent acknowledges
Wexford “cannot be held liable based on the @ples of respondent if§ superior.” (Resp.
Opp’'n Mem. Law 7.) Instead, hmaintains Wexford is liable for “violating the contract under
which he, as a state prisonergisaranteed [] comprehensive nedicare and also, alternatively
... for imposing policies on it's [sic] employetesfollow, policies thadeny him proper medical
treatment.” [d.)

Under 42 U.S.C. § 1983, individuals may suéenteral court a persomho violates their
federally protected rights whilacting under the color of law. The Supreme Courilamell v.
Dep’'t of Soc. Servs.436 U.S. 658 (1978), concluded thlatcal government entities are
considered “persons” for the purposes of § 198@,they cannot be heldible on a respondeat
superior theory of liability solely becauseyhemploy an individual who committed an unlawful
act. Id. at 690-91. Local governmenttiies can only be sued if ¢hconstitutional violation
alleged results from a custom or policyd. at 691. These standardiso apply to private
companies that employ individualstiag under color of state lawAustin v. Paramount Parks,
Inc., 195 F.3d 715, 727-28 (4th Cik999). Corporations adiable under § 1983chly when an
official policy or custom of the corporation s the alleged deprivation of federal rightkd”
at 728 (emphasis in original).

Liability of supervisory officials “isnot based on ordinary principles ofspondeat
superior, but rather is premised on ‘a recognition that supervisory indifference or tacit

authorization of subordinates’ stonduct may be a causative fagtothe constitutional injuries
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they inflict on those committed to their care Baynard v. Malong268 F.3d 228, 235 (4th Cir.
2001) (quotingSlakan v. Porter737 F.2d 368, 372 (4th Cir. 1984)$upervisory liability under

8 1983 must be supported withigence that: (1) the supervisbiad actual or constructive
knowledge that his subordinateras engaged in conduct that posed “a pervasive and
unreasonable risk” of constitutional injury to citizens like the plaintiff; (2) the supervisor’s
response to that knowledge wasisadequate as to show “deditate indifferene to or tacit
authorization of” the alleged offengiv practices; and (3) there was an
“affirmative causal link” between the supervisor's inaction and the particular constitutional
injury suffered by the plaintiff. Shaw v. Stroud13 F.3d 791, 799 (4th Cir. 1994). Dent
concedes in his opposition that he provideshasis to hold Wexford liable on the grounds of
supervisory liability. (Resp. Opp’Mem. Law 7.) He also fails to demonstrate that Gilmore
personally participated in his care or knew ofdeeisions regarding his @such that she could

be liable on grounds of supervisory liabilityConsequently, the claims against Wexford and
Gilmore will be dismissed’

To the extent Dent contendse medical care he was pided was in breach of the
contract entered between thetstof Maryland and Wexfordid(), this new clan is vague and
conclusory. Further, Dent, who is not a partyhi® state contract with Wexford, fails to show he
has standing to assert a claim agaWexford based on the contract.

. Ottey, Barrera, and Mahler

The remaining defendants seek dismissal of, or summary judgment on, Dent’s claim that

the medical treatment they provided amounted &itbdrate indifferenceto his serious medical

needs and thereby violated his Eighth Amendmigihts. Because both Deand the defendants

¥ To the extent Dent’s claims might be read to imply that the care about which he complains was a result of
Wexford'’s policy or practice, that is refuted by Ottey'dsl @arrera’s affidavits statinijpat the health care they
provided was a result of their independent medical judgnf&e. infraat 19.
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have submitted evidence for the court’s revi¢lne motion will be construed as a motion for
summary judgment for purposes of Dent’s Eighth Amendment cl&meFed. R. Civ. P. 12(d).

UnderFederal Rule of Civil Procedure 56(&)¢e court grants summary judgment if the
moving party demonstrates there is no genuinesiasuto any material fact and the moving party
is entitled to judgment as a matt law. Fed. R. Civ. P. 56(afZelotex Corp. v. Catretd77
U.S. 317, 322 (1986). In assessing the motioa, dburt views the facts in the light most
favorable to the nonmoving partwith all justifiable inferenes drawn in its favor.Scott v.
Harris, 550 U.S. 372, 378 (2007). The court may rahyfacts supported in the record, but not
bare allegationsFelty v. Graves-Humphreys C818 F.2d 1126, 1128 (4th Cir. 1987). The
nonmoving party has the burden to sh@wenuine dispute on a material fadatsushita Elec.
Indus. Co. v. Zenith Radio Corpgl75 U.S. 574, 586-87 (1986). “A material fact is one that might
affect the outcome of the suit under the governing l&pfiggs v. Diamond Auto Glas242
F.3d 179, 183 (4th Cir. 2001) (internal quatatimarks and citation omitted). A dispute of
material fact is only “genuaf if sufficient evidence favorinthe nonmoving party exists for the
trier of fact to return a verdict for that parmderson v. Liberty Lobby, Inct77 U.S. 242, 248
(1986).

The Eighth Amendment prohibits crueldannusual punishment. U.S. Const. amend.
VIII. A prison official violates the Eighth Aendment when the official shows “deliberate
indifference to serious megil needs of prisonersEstelle 429 U.S. at 104see also Jackson v.
Lightsey 775 F.3d 170, 178 (4th Cir. 2014). A delidter indifference claim consists of two
components, objective and subjectivdackson 775 F.3d at 178. Objectively, the inmate’s
condition must be “serious,” or “one thhas been diagnosed by a physician as mandating

treatment or one that is so obvious that eaday person would easily recognize the necessity
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for a doctor’s attention.Id. (quotinglko v. Shreve535 F.3d 225, 241 (4th Cir. 20083ge also
Russell v. Sheffer528 F.2d 318, 319 (4th Cir. 1975) (pewriam) (“Questions of medical
judgment are not subject to joddl review.”). Subjectively,‘[a]n official is deliberately
indifferent to an inmate’s serious medical needly when he or she subjectively ‘knows of and
disregards an excessive risk to inmate health or safetgckson 775 F.3d at 178 (quoting
Farmer v. Brennan511 U.S. 825, 837 (1994)). “[lit not enough that an officiashouldhave
known of a risk; he or she must have hadialcsubjective knowledge of both the inmate’s
serious medical condition and the excessive risk posed by the official’s action or indction.”
(emphasis in original).

If a risk is obvious, a prison official “cannbide behind an excudbat he was unaware
of a risk, no matter how obvious.Brice v. Va. Beach Corr. Cir58 F.3d 101, 105 (4th Cir.
1995); see also Makdessi v. Fie|d889 F.3d 126, 133 (4th Cir. 2015). “A prison official’'s
subjective actual knowledge [of a risk] can bev@n through circumstantial evidence . . . .”
Makdessi 789 F.3d at 133. Of import here, disagneats between an inmate and a medical
provider about the proper coursétreatment do not estabilian Eighth Amendment violation
absent exceptional circumstanc&ge Wright v. Collins766 F.2d 841, 849 (4th Cir. 1985);
Wester v. Joness54 F.2d 1285, 1286 (4th Cir. 1979) (pmriam) (A doctors “failure to
exercise sound professional judgmédoes] not constitute dekate indifference to serious
medical needs.”). Although the Eighth Amendm@noscribes deliberate indifference to a
prisoner’s serious medical needsdoes not require that a poiser receive medical care by a
provider of his choice. The righd medical treatment is “limited to that which may be provided
upon a reasonable cost and time basis and the iesdest is one of medical necessity and not

simply that which may be considered merely desiratidewring v. Godwin551 F.2d 44, 47-48
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(4th Cir. 1977). Moreover, “any negligence orlpnactice on the part of the doctors in missing
the diagnosis does not, by itself, supportirgiarence of deliberate indifference.Johnson v.
Quinones 145 F.3d 164, 166 (4th Cir. 1998).

The defendants do not dispute that Dent’sliced condition is serious and painful. They
deny, however, that they acted with “deliberate indifference” to his serious medical needs.
Rather, they claim they hayeovided him with ongaig, conservative car®r his conditions.
Most recently, he underwent knee surgery for his torn meniscus.

Dent claims Barrera acted to deny anthylehe MRI of his left knee and back. He
claims Barrera was acting under Wexford policydffering a “stabilizing medical treatment.”
(Resp. Opp’n Mem. Law 5.) Dent claims Barrachnitted to him that Wexford policy permitted
Barrera to treat only one problem at a timéd.)( In other words, the left knee would not be
treated until his back problem was addressealothly treatment Barrerabald offer for the left
knee was medicine to alleviateetpain, as well as physical thpy. According to Dent, Barrera
admitted to him that Wexford looks at an inmateelease date when considering payment for
treatment, and recommended that Dent contaeti@anney to assist him in obtaining treatment.
(Id.) Dent also alleges that, danuary 7, 2015, when Barreraalissed the lumbar spine MRI
with Dent, Barrera told Dent hegould not be approved for back surgery even if the surgeon said
it was necessaryld.*®

Ottey and Barrera deny these claims in their affidavi@eeQttey Suppl. Aff. 1 9, 10;

'8 Dent has submitted with his opposition an e-mail fromafltan Guice, a “Spine Care Consultant” at the Laser
Spine Institute in Tampa, Florida, stating that a review of Dent's MRI suggested he may be a “potential candidate”
for a “minimally invasive spinal procede[].” (ECF No. 22-9.) Guice’s comsfence to render such information is
unknown to this court; Guice de@ot identify himself as a medical doctorspecify what trainindie has received.
Further, the e-mail explained that the specific type of pnaeedr exact surgical recommendation could only be
determined after a complete phgali examination is performedld() Finally, to the extent Dent offers this e-mail

to support his claim of an Eighth Amendment violatiorg fact that an alternativeourse of treatment may be
available does not prowdeliberate indifference.

¥ These allegations are not set forth in affidavits.
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Barrera Aff. 11 4-13, ECF No. 25-4.) Ottey attehe is employed bywexford as the Medical
Director at WCI and RCI:

In Affiant’s opinion to a reasonable glee of medical probability, Plaintiff's
treating medical [providers] have appriately managed Plaintiff for his
lower back and left knee pain incladi placing Plaintiff on pain medication,
muscle relaxers, providing Plaiffit with bottom-bunk status, providing
Plaintiff with a knee brace and canphysical therapy, x-rays, sending
Plaintiff to a tertiary orthopedic spialist and for off-site MRIs.

It is Affiant’'s opinion to a reasonabtiegree of medical probability that the
conservative treatment for Plaintgf’knee provided before recommending
arthroscopic surgery was appropriate avithin the applicable standard of
care.

It is Affiant’s opinion to a reasonable glee of medical probability that Dr.
Barrera’s determination, upon reviewing the January 5, 2015 MRI of
Plaintiff's lumbar spine, that lumbaurgery was not indicated for Plaintiff
was medically appropriate and withithe applicable standard of care.
Furthermore, it is Affiant's opimn to a reasonable degree of medical
probability that the conservative care provided for Plaintiffs back was
medically appropriate and withindtapplicable standard of care.

(Ottey Suppl. Aff. 1 1, 8-10.)
Further, Ottey states that Dent continue®édoseen regularly as a chronic care inmate
and may seek more immediate medictraton through the sick call proceg©ttey Aff. § 44.)
Barrera is employed by Wexford to providediwal services to WCI inmates. (Barrera
Aff.  1.) Barrera attests:

Affiant has personally evaluated Plaintiff and is familiar with the allegations
raised by Plaintiff in his Opposition tthe Medical Defendants’ Motion to
Dismiss or, in the alternative, Mon for Summary Judgment that: 1)
Wexford maintains a policy of simp providing “stabilizing medical
treatment” for prisoners with injuries; #)at Affiant admitted to Plaintiff that
Wexford alters the treatments it provides based on an inmate’s release date; 3)
that Affiant instructed Plaintiff to coatt an attorney to receive the medical
care Plaintiff is entitled to; and 4) thaffiant informed Plaintiff that he would

not receive spinal surgery even if a specialist recommended it.

kkkkkkkkkkk

Wexford does not maintain a paficof providing “stabilizing medical
treatment” for injured inmates. All inmates receive medical care based on
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their treating medical progters’ independent medical judgments based on the
inmates’ individual needs.

kkkkkkkkhkkk

Wexford does not maintain a policy oftdemining what treatments a prisoner
will receive based on his or her release date.

kkkkkkkkhkkk

Affiant never “admitted to plaintiff that [Wexford] also takes a look at [a
prisoner’s] release date when calesing payment for treatment.”

(Id. 11 2, 4, 5, 7 (alteration in original).)

Further, Barrera denies in his affidavit suggesting that Demact an attorney in order
to obtain medical care, or telly Dent that no spinal surgewould be performed even if a
surgeon recommended itld( 1 8, 9.) Barrera attests thafised on his review of the MRI of
Dent’s lumbar spine, surgery was not requiaadl, instead, a conservative course of treatment
was appropriate.ld. 11 12, 13.)

The record shows that Mahler and Barrevare diligent in providing treatments to
address Dent's complaints of back and left kpam. Mahler, for example, ordered x-rays of
Dent’s spine and knee, (ECF No. 1-18, at 1, 3); followed up with the pharmacy department when
Dent complained he had not yet received hisgliogation, (Sealed Ex. 1, at 12); changed Dent’s
prescription when his other paimedications upset his stomacid. @t 19, 21, 22); and contacted
Carls’s office when there was no order in Dent’'s EPHR for an MRla{ 31). Barrera referred
Dent to physical therapy when he showed symptoms of a herniated disc, (ECF No. 1-21, at 1);
ordered an orthopedic consultation with Caf&ealed Ex. 1, at 26-27); submitted requests for
MRIs of Dent’'s spine in October 2014, carhis knee in September 2014, October 2014,
November 2014, January 2015, and February 20d5a( 33-34, 37, 51-52, 61-62, 101); and
ordered a large knee brace for Deitt, &t 54). There is no genuinesdute of material fact that

Mahler and Barrera did not disglaeliberate indifference to Dentreedical needs. Therefore,
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the defendants’ motion for summary judgment will be granted as to Mahler and Barrera.

The court, however, will deny without puelice the motion for summary judgment as to
Ottey. In finding Dent's ARP to be meritoriousettWCl acting warden said that the consults for
MRIs of Dent’s left knee rad spine were placed on hold fbng review with the Regional
Medical Director [RMD].” (ARPRequest 1.) According to ¢hARP, the RMD saw Dent on
November 4, 2014, and placed the MRI consults dd pending a two-week trial of steroids.
(Id.) The records confirm that Ottey saw DentNovember 4, 2014, and prescribed him a trial
course of steroids. (Sealed Ex. 1, at 35.) Tiggestion, therefore, isahOttey was responsible
for approving or denying the MR and for addressing Dent"seed for additional medical
treatment.” (ARP Request 1.) Carls recomded an MRI of Dent'sspine and potentially
arthroscopic surgery on Dent’'s knee in Octob@t4. (Sealed Ex. 1, at 107.) Also in October
2014, Barrera submitted a request for MRIs of Dent’s spine and left Kdeat 33;see also
ARP Request 1.) Dent was apped for MRIs of both his lefknee and spine as of December
17, 2014, and an MRI of Dent’s spine was pearfed on January 5, 2015. (Sealed Ex. 1, at 46;
Ottey Aff. I 26.) But the MRI of Dent's lke® was not performed until July 2015, only after
Barrera had twice—and three other medical pters had each once—renewed requests for the
MRI. (Sealed Ex. 1, at 51, 61-62, 77, 85, 101, XD&iey Aff. 1 43.) The defendants have
provided reasons for why immediate surgeryO#nt's meniscus tear may not have been
medically appropriate, (see Mot. Dismiss Mdmaw 7-8), and why conseative treatment for
Dent’s back was within the applicable standard of cadea( 23), but they have not provided an
explanation for the delay of the MIBf Dent’s knee. The fact & Dent has since had surgery on
his knee does not explain away thonths-long wait he endured that MRI, which appears to

have been a prerequisite for aioing surgery. As one of hiseating physicians, Ottey knew of

20



Dent’s pain and medical needs. Thereftite,defendants have not provided enough information
for the court to conclude that Ottey was nolilskrately indifferent toDent’s serious medical
needs. The motion for summagngdgment as to Ottey wibbe denied without prejudice.
CONCLUSION
For the foregoing reasons, the defendants’ enowill be granted irpart and denied in
part. The claims against Wexford and Gilmore will be dismissed for failure to state a claim.
Summary judgment will be entera@dfavor of Mahler and Barrera, and denied without prejudice

as to Ottey, subject to renewal intgidays. A separate order follows.

March17,2016 /sl
Date Giatherine C. Blake
UnitedState<District Judge
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