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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

DANIEL LEDBETTER )
Plaintiff, ))
V. ; Civil Action No. WGC-15-714
CAROLYN W. COLVIN, ))
Acting Commissioner of Social Security )
Defendant. ))

MEMORANDUM OPINION

Plaintiff Daniel Ledbetter (ir. Ledbetter” or “Plaintiff”) brought this action pursuant to
42 U.S.C. 8 405(g) for review of a final deion of the Commissioneof Social Security
(“Commissioner” or “Defendant”) denying his afas for Disability Insurance Benefits (“DIB”)
and Supplemental Security Income (“SSI”) unddlegill and XVI of the Act, 42 U.S.C. 88 401-
433, 1381-1383f. The parties consente a referral to a United Sést Magistrate Judge for all
proceedings and final dispositiorBeeECF Nos. 4, 6. Pending and ready for resolution are
Plaintiff's Motion for SummaryJudgment (ECF No. 10) and f@adant’s Motion for Summary
Judgment (ECF No. 11). No hearing is deemed necesSasL.ocal Rule 105.6 (D. Md. 2014).
For the reasons set forth below, Defendant’s Motion for Summary Judgment will be granted and

Plaintiff's Motion for Summay Judgment will be denied.

! The case was subsequently reassigned to the undersigned.
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1. Background.

On June 15, 2011 Mr. Ledbetter mdively filed appkations for DIE and SS alleging
a disability onset date ofugust 25, 2010 due to chronic d¢hgtive pulmonary disease
(“COPD"), affective disorder, anxiety related dider and disorder of the back and shoulders.
R. at 15. Mr. Ledbetter’s applications werenigel initially on November 15, 2011. R. at 59-79.
On December 27, 2011 Mr. Ledbetter requeseammbnsideration. R. at 111-12. On May 21,
2012 the applications were denied again. aR113-18. On July 23, 2012 Mr. Ledbetter
requested a hearing by an Admstrative Law Judge (“ALJ").R. at 127-28. On October 1,
2013 an ALJ convened a hearing. aR33-55. Mr. Ledbetter waspeesented by counsel. With
the advice and consent of his counsel, Mr. Ledbattended his alleged onset date of disability
to July 15, 2011, his 50th birthday. R. at 37-Z8uring the hearing tWALJ obtained testimony
from Mr. Ledbetter and a vocatal expert (“VE”). In theNovember 5, 2013 decision the ALJ
found Mr. Ledbetter has not been under a disakalstydefined in the Social Security Act, from
July 15, 2011 through ¢hdate of the decision. Rt 26-27. On November 20, 2013 Mr.
Ledbetter requested a reviefithe hearing decision. R.&9. On January 9, 2015 the Appeals
Council denied Mr. Ledbetter's request forviesv, R. at 1-3, Hus making the ALJ’s
determination the Commissier’s final decision.

2. ALJ’s Decision.

The ALJ evaluated Mr. Ledbetter's af@ for DIB and SSI using the sequential
evaluation process set forth in 20 C.F88.404.1520, 416.920 (2013). Mr. Ledbetter bears the
burden of demonstrating his disabildg to the first four steps. Atep five the burden shifts to

the CommissionerMascio v. Colvin780 F.3d 632, 635 (4th Cir. 2015).

2 “The claimant meets the insured status requiremerttseaBocial Security Act through September 30, 2015.” R.
at 15. See alsdR. at 62, 202, 208, 224.



At step one the ALJ found Mr. Ledbetter hrat engaged in substantial gainful activity
since July 15, 2011, the amended alleged onset datat 15. The ALJ concluded at step two
that Mr. Ledbetter had the following seveimpairments: “chronic obstructive pulmonary
disease (COPD), affective disordanxiety related disorder, disordafrthe back and shoulders.”

Id. The ALJ further found at step two that aiher alleged medicallyederminable impairments
including obstructive sleep apnea, substaabuse disorder and amaurosis foiga& nonsevere
“because they did not exist for a continuousiqzk for twelve months, were responsive to
medication, did not require any sificant medical treatment, alid not result in any continuous
functional limitations in the claimant’s ability to perform either exertional or nonexertional
work-related activities.” R. at 16.

At step three the ALJ found Mr. Ledbetter does not have an impairment or combination
of impairments which meets or medically equaldisted impairment. The ALJ specifically
considered Listings 1.02 (majalysfunction of a joint), 1.04 {sbrders of the spine), 3.02
(chronic pulmonary insufficiency), 12.04 (aeftive disorders) ral 12.06 (anxiety-related
disorders). With regard tthe musculoskeletal system, thé¢J found the medical evidence
clearly establishes Mr. Ledbetter’s joint diseadethe left shoulder. There is however no
evidence he suffers from any joint disease in his right extremity. Mr. Ledbetter’s joint disease of
the left shoulder does not result in an inabitdyperform fine and @ss movements effectively
and therefore, his joint diseadees not satisfy the criteria dfsting 1.02. R. at 16. As for
Listing 1.04, although medical evidence establishes Mr. Ledbetkegenerative disc disease of

the lumbar and cervical spine, this impairment does not meet or medically equal the listing since

3 “Amaurosis fugax is a temporary loss of vision in one eye due to a lack of blood flow to the retina.fieRiedj
https://www.nlm.nih.gov/medlindps/ency/article/000784.htiflast visited March 21, 2016).
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“the record is devoitf evidence of nerve root comgson, spinal arachnoiditis, or lumbar
spinal stenosis with accompang ineffective ambulation.’ld.

As for Mr. Ledbetter's COPD, there is medical evidence containing the results of
pulmonary function testing. “tivever, the claimant’s performance on pulmonary function
testing is significantly higher than the thresholtessary to meet the enita of listing 3.02.”

Id.

With regard to Mr. Ledbetter's mental impairmentis,, affective disorder and anxiety-
related disorder, the ALJ specidilly considered Listings 12.ehd 12.06. In accordance with
20 C.F.R. 88 404.1520a, 416.920a, the ALJ followed a apmahnique to evaluate the severity
of Mr. Ledbetter’s affective disder and anxiety-retad disorder. The four broad functional
areas — (1) activities of daily ling; (2) social functioning; (3foncentration, persistence, or
pace and (4) episodes of decompensation — arerkiagwhe “paragraph B” criteria for most of
the mental disorders listed irppendix 1. At the time of theshring Mr. Ledbetter resided with
a friend suffering from terminal cancer. In eaolge for a temporary residence, Mr. Ledbetter
performed routine household chores. “Additionathye claimant’s medical records document]]
the claimant drives regularly and has beenngldlasses at the College of Southern Maryland
pursfuling a degree in business after haviogmpleted A+ certificate in information
technology.” R. at 17. Upon considerationtbése circumstances, the ALJ determined Mr.
Ledbetter has mild restriction in activities of daily living.

With regard to social functiong, the ALJ found Mr. Ledbetter hasoderatedifficulties.

Mr. Ledbetter testified about nbaving friends. He becomes peky around crowds of people.
The medical records denote Mr. Ledbetter's tengelowards isolationral being introverted.

His social functioning and activities have fumthgecreased with his efforts to maintain his



sobriety. “However, despite the claimant’'s atijuent to a life free of alcohol, the claimant
retains sufficient functioning in this domain attend AA meetings, interact with his two sons,
attend classes in-person at the College of l8wnt Maryland, and go tthe library to do his
academic work.”ld.

As for concentration, persistence, pace, the ALJ determined Mr. Ledbetter has
moderatedifficulties.

At the hearing, the claimant testified he has problems with
concentration and focusing. As example, the claimant stated he

is unable to remember what Heas read even with multiple
attempts at reading. On mental status examination, the claimant’s
medical providers have describdégk claimant's memory as good,
poor, and intermittent (Exhs. 4KBF & 14F). Despite these
findings, the claimant retains sufficient functioning in this domain
to attend the College of Southern Maryland full-time to pursue a
degree in business and turn [in] his academic assignments on time
(Exhs. 8F/23-26 & 9F).

Id. Fourth, the ALJ found Mr. Ledbetter has not experienced any episodes of decompensation.
Id. Because Mr. Ledbetter’'s affective disorder and anxiety-related disorder do not cause two
“marked” limitations or, one “marked” limitainh and “repeated” episodes of decompensation,
the “paragraph B” criteria are not satisfied. Hig] then proceeded to consider the “paragraph

C” criteria.

In this case, the evidence fails éstablish the presence of the
“paragraph C” criteria. Theundersigned finds the medical
evidence of record does not satisfy the “paragraph C” criteria of
listing section 12.04 or 12.06 basedon the claimant’s variable
living arrangements and full-time student status. Thus, the record
is devoid of evidence of emides of decompensation, potential
episodes of decompensation, or thability to function outside a
highly supportive livingarrangement or outside the area of the
claimant’s home.

R. at 17-18.



Having completed the speti technique for evaluating Mr. Ledbetter's mental
impairments, the ALJ proceeded to detemmiMr. Ledbetter's resid functional capacity
(“RFC”). The ALJ found Mr. Ledbetter had the ®Ro perform light workas defined in 20
C.F.R. 88 404.1567(b), 416.967(b) except,
the claimant can perform postural movement occasidhatlhe
claimant is limited to simple, routine, unskilled tasks with
occasional brief superficial interaction with the public, co-workers,
and supervisors; the claimamiust avoid working around hazards
such as moving dangerous machinery and unprotected heights; and
the claimant must avoid condemted exposure to respiratory
irritants and extreme temperatures and humidity.

R. at 18.

At step four the ALJ noted Mr. Ledbetter'sspaelevant work as a van driver. Although
The Dictionary of Occupational Titles (D.O.gfined this work as semiskilled and performed
at the medium exertional level, the VE tastif based on Mr. Ledbetter's description, he
actually performed this work at the heavy exertideeel. Irrespectivef whether the exertional
level is medium or heavy, Mr. Ledbetter is unable to perform this past relevant work based on
his RFC. R. at 24.

Finally, at step five, the ALJ considerddr. Ledbetter's age (50 years old on the
amended alleged disability onset date, defiaecan individual closely approaching advanced
age), education (high school; able to commpateé in English), past work experience
(transferability of job skills is not material wetermination) and his RFC (light work with

various limitations). The ALJ found the Soci@kcurity Administraon met its burden of

proving that Mr. Ledbetter is capahié performing various other jobshat exist in significant

* Occasionally means from very little up to one-third ofttive or, no more than ortaird of the work day.SSR
83-14 1983 WL 31254, at *2, 4 (S.S.A))

® Garment bagger, mail sorter and price marker.



numbers in the national econonmglying on the testimony of the VE. R. at 25-26, 49-51.
Accordingly, the ALJ concluded &l Mr. Ledbetter has not been undadisability, as defined by
the Act, from July 15, 2011 through the date of the decision. R. at 26.

3. Standard of Review

The role of this court on review is totdemine whether substantial evidence supports the
Commissioner’s decision and whet the Commissioner applied tberrect legal standards. 42
U.S.C. 8§ 405(g)Masciq 780 F.3d at 634Bird v. Comm’r of Soc. Sec. Admis99 F.3d 337,
340 (4th Cir. 2012). Substantial evidence is fstelevant evidence asreasonable mind might
accept as adequate to support a conclusi®ichardson v. Peralegi02 U.S. 389, 401 (1971)
(quoting Consolidated Edison Co. v. NLRB05 U.S. 197, 229 (1938)). It is more than a
scintilla, but less than a prepomdece, of the evidence present8tjvely v. Heckler739 F.2d
987, 989 (4th Cir. 1984) (citations omitted), and it must be sufficient to justify a refusal to direct
a verdict if the case were before a juistays v. Sullivan907 F.2d 1453, 1456 (4th Cir. 1990).
This court cannot try the casle novoor resolve evidentiary conflig, but rather must affirm a
decision supported by substantial evidenice.

4. Discussion.

Plaintiff claims the ALJ erred in two respgct(a) failed to properly perform a function-
by-function assessment of Mr. Ledbetter’s abilitypgrform physical and mental demands of
work in accordance witSocial Security Ruling 96-8m@nd (b) failed to include any limitation
regarding Mr. Ledbetter’s conceation, persistence, or pace tile RFC assessment or in the

hypothetical question posed to the VEhese issues are addressed below.

® Policy Interpretation Ruling Titles Il and XVI: AssessiRgsidual Functional Capacity in Initial Claims (1996 WL
374184 (S.S.A))).



A. Social Security Ruling 96-8p

As the Fourth Circuit has observed, there is nmraserule requiring a remand when an
ALJ fails to perform an expliciiunction-by-function analysis in acaance with Social Security
Ruling (“SSR”) 96-8p.Mascig 780 F.3d at 636. “[R]Jemand mde appropriate . . . where an
ALJ fails to assess a claimant’s capacity tofgren relevant functions, despite contradictory
evidence in the record, or wieeother inadequacies in the AkJanalysis frustrate meaningful
review.” Id. (quotingCichocki v. Astrug729 F.3d 172, 177 (2d Cir. 2013) (per curiam).

Plaintiff claims the ALJ failed to properlyerform a function-byunction assessment of
Mr. Ledbetter’s ability to perfon the physical and mental demamdsvork. ECF No. 10-1 at 6.
The Regulations define the physical aneintal demands of work as follows:

Physical abilities. When we assess your phydiabilities, we first
assess the nature and extenyadir physical limitations and then
determine your residual functidneapacity for work activity on a
regular and continuing basis. A limited ability to perform certain
physical demands of work adty, such as sitting, standing,
walking, lifting, carrying, pushing, pulling, or other physical
functions (including manipulativer postural functions, such as
reaching, handling, stooping arouching), may reduce your
ability to do past work and other work.

Mental abilities. When we assess your mental abilities, we first
assess the nature and extasit your mental limitations and
restrictions and then determinyeur residual functional capacity
for work activity on a regular @ncontinuing basis. A limited
ability to carry out certain mental activities, such as limitations in
understanding, remembering, and ceagyout instructions, and in
responding appropriately to supision, co-workers, and work
pressures in a work setting, may reduce your ability to do past
work and other work.

20 C.F.R. 88 404.1545(b)-(c), 416.945(b)-(c).
A review of the ALJ's decision revealthe ALJ properly performed a function-by-

function assessment of Mr. Ledbetter’s abilityperform the physical and mental demands of



work, in light of his impairments, based dr. Ledbetter's capacity to perform relevant
functions. The ALJ’s assessment states,

Though the claimant's physical impairment medical records
clearly support the existenceof the claimant’'s physical
impairments, the findings on physical and radiological examination
do not support the claimant’s abilitty stand or walk is limited. As
identified above, the claimant’s physical examinations are most
notable for transient periods ofdacreased range of motion in the
claimant’'s neck and upper extriynjoints without significant
abnormal findings in the claimant’s lower extremities or lumbar
spine. Additionally, the claimaistx-rays, MRIs, and CTs, though
notable for identifying some abnormal findings in the claimant’s
lumbar spine reveal the mosgsificant abnormal findings are in
the claimant’s left shoulder joirgnd cervical spine. Essentially,
the objective medical findings do tnsupport the claimant has any
limitation in his ability to walk or stand. In regards to the
claimant’s ability to lift, the claimant’s reduced range of motion in
his left shoulder and the abmaal imaging of the claimant's
cervical spine supports his disclosatethe hearing that his doctor
has advised him that he shduhot lift more than 20 pounds
occasionally. Additionally, the undersigned finds the combination
of the claimant’s left shoulder pairment and spinal impairment
could reasonably limit the claimant’s ability to perform all postural
movements [to no] more than occasionally.

Concerning the claimant's COREhe objective medical evidence
establishes the claimant has COBt the claimant’s physicians
describe it as “mild” based upon pulmonary function testing and
physical examination. Consideginthe claimant’s activities of
daily living, which include assistnin the care of an individual
suffering from terminal cancer,dhclaimant’s continued smoking,
and conservative treatment, theosl does notugpport that this
impairment results in anythinghore than some environmental
limitations.

Turning to the claimant’s mentahpairments, the record supports
the claimant[’'s] testimony that r&opped using alcohol as of the
amended alleged onset date awlight and received significant
substance abuse treatment for $ibstance abuse disorder. The
undersigned finds this proactiveeptby the claimant to improve
his mental health commendabl&.he undersigned also finds the
claimant’s decision to take celie level courses to improve his
employment possibility commendableHowever, the claimant’'s
ability to take college level courses is inconsistent with the



assertion of the inability to ¢hmental demands of substantial
gainful activity on a regular and consistent basis. Though it is
more than reasonable the clamhadoes not currently retain
sufficient mental functioning toperform complex work, the
undersigned finds the claimantactivities of daily living and
mental status examination findingapport he can perform simple,
routine, unskilled work. Furthemne, the claimant’'s ability to
attend his classes in person amtlerstanding of the need to end
his relationship with & significant otherwho was continuing to
abuse alcohol, once he obtained bobriety, does not support the
degree of social limitation alleged.

In sum, the claimant’s rdiaely good physical examinations,
mental status examinations, goadtivities of ddy living, and
ability to successfully function as full-time college level student
do not support the degree of limitation alleged (20 CFR 404.1529,
416.929, and SSR 96-7p).

R. at 23-24. The undersigned finus error as alleged by Plaintiff.

B. Omitting Moderate Limitation in Concetion, Persistence, or Pace from RFC
Assessment and Hypothetical Question to VE

At step three the ALJ determined Mr. Ledbetter had a moderate limitation in
concentration, persistence, or padgespite this determinationdtiff claims the ALJ failed to
adequately account for Mr. Ledbetter’s limitationconcentration, persisteacor pace either in
the RFC assessment or in the hypothetical question posed to the VE. ECF No. 10-1 at 7.
“Moreover, he did not explain how his rdgal functional capacity assessment reflected
moderate difficulties in concentration, persistence, or packl’ Under Mascio Plaintiff
contends a remand is warranted.

The Commissioner claims the factstios case are distinguishable frdviascia

[H]ere, the ALJ provided the exgtation that was lacking in
Mascio. Specifically, at step rie, the ALJ explained that Mr.
Ledbetter had moderate difficulti&#s concentration, persistence,
or pace based on Mr. Ledbettet&stimony that he had difficulty
concentrating and focusing and could not remember what he had

read. The ALJ also noted thiktr. Ledbetter's medical sources
characterized his memory as “ghb “poor,” and intermittent”.
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The ALJ noted, however, that degphis moderate difficulties in
concentration, persistence, or pakk. Ledbetter remained able to
attend college full-time and conepe his coursework on time.

ECF No. 11-1 at 14-15 (citations omitted) (footnote omitted).

In Mascio the Fourth Circuit recognized a diffei@ between the ability to perform
simple tasks and the ability to stay on task.e Hiter ability concernthe broad functional area
of concentration, persistence, or patéascig 780 F.3d at 638.

The ALJ's RFC assessment and hypothetical quéstinthe VE included the ability to
perform simple tasks. The ALJ provided an axgition for the inclusion of this limitation.
“Though it is more than reasonable the claimdoés not currently retain sufficient mental
functioning to perform complex work, the undersigned finds the claimantisities of daily
living and mental status examination findingggort he can perform simple, routine, unskilled
work.” R. at 24.

The ALJ's RFC assessment and hypothetgpadstion to the VElid not include an
inability to stay on task.See, e.g., Mason v. Comm’r of Soc. Sec. AdiNm. SAG-14-3362,
2016 U.S. Dist. LEXIS 5752, at *3 (D. Md. Jan. 19, 2016) (“the claimant can occasionally make
simple decisions; she is able to deal vagitimple routine changes in the work settislge is able
to perform work that does not regeithe satisfaction of a production pa@nd she is able to
perform low stress work, defined as few has in the workplace.”) (emphasis add&thase v.
Comm’r of Soc. Sec. AdmimNo. SAG-14-2961, 2016 U.S. DistEXIS 5283, at *3 (D. Md. Jan.
15, 2016) (“she is mentally limited ®mple, routine, and repetititasks, in a ‘low stress’ job

(defined as requiring no more than occadiatecision making and no more than occasional

changes in the work settingyjth no production rate or pacedork (such as would be done on

"“s limited to [] simple, routine, unskilled tasksith no more than occasional brief, superficial interaction with the
public, coworkers and supervisors.” R. at 49 (emphasis added).
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an assembly ling)]”) (emphasis added)Shirey v. Comm’r of Soc. Sec. AdmiNo. SAG-15-
261, 2015 U.S. Dist. LEXIS 152930, at *2-3 (DdMNov. 10, 2015) (“she is limited to work
that is simple as defined in the DOT as SVP Ieteand 2, routine andpetitive tasks in a work
environmentfree of fast paced production requirements which is definedoastant activity
with work tasks performed sequentially in rapid succesyidemphasis addedRayman v.
Comm’r of Soc. Sec. AdmimNo. SAG-14-3102, U.S. Dist. LEXIS 150765, at *3 (D. Md. Nov.
6, 2015) (“the claimant is limited to unskilled worequires a low stress environment, such that
there are few changes in the work setting aoadast-paced or quota production standdris
(emphasis added).

Although the ALJ determined Mr. Ledbetterdha moderate limitation in concentration,
persistence, or pace at step &hree explained why Mr. Ledbeti® moderate limitation at step
three did not translate into a limitation of Mredbetter's RFC. In reewing the medical and
non-medical records the ALJ notddr. Ledbetter is afull-time student enrolled in college
classes. “The claimant . . . reported he spentdays going to classjsiting the library, and
doing his homework.” R. at 22. While s@ak vocational services Mr. Ledbetter reported
struggling with his classes andeking assistance from a tutdievertheless, Mr. Ledbetter was
up-to-date with his classes and always submitted his assignments orSeméd. Furthermore,
the vocational services consultant remarked Mr. Ledbetter was very selective in choosing jobs to
apply for and found, as a result, thimited Mr. Ledbetter's opportunitiesSeeR. at 448, 509.
Based on this additional fact the ALJ noted,

[Wlhile the undersigned is sympathetic over the claimant's
inability to obtain employment ihis chosen vocational field in his
local area, the undersigned][] finttse claimant’'s very pursuit of
employment and utilization of vottanal services to try to obtain

employment a factor dimishing the overarching alleged
[statements] of credibility. Essgally, the undersigned finds it to
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be a pseudo acknowledgement by the claimant that he does retain

the ability to perform substantigjainful activity or at the very

minimal, it is an acknowledgement that he retains significant

functioning in his abilityto perform basic work-related activities.
R. at 23. After reviewing all the evidenceretord the ALJ found, “[ijn sum, the claimant’s
relatively good physical examinations, mengshtus examinations, good activities of daily
living, andability to successfully function as a full-time college level studemniot support the
degree of limitation alleged.ld. (emphasis added). The ALJ provided an explanation for not
considering Mr. Ledbetter's moderate limitationtasconcentration, persistence, or pace in the
RFC assessment and in his hypothetical question to the VE as mandaeddiythus curing
any error. A remand thewk is not warranted.
5. Conclusion.

Substantial evidence supporthie decision that Mr. Ledbetter is not disabled.

Accordingly, Defendant’'s Motin for Summary Judgment witle granted and Plainti$f Motion

for Summary Judgment will be denied.

Date: March 31, 2016 s/

WILLIAM CONNELLY
UNITED STATES MAGISTRATE JUDGE
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