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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

AMELIE NGAMBY ,
Plaintiff,
V.

EMBER HAMBURG,
GREYHOUND LINES, INC,
JAMES KENNEDY, and
AMALGAMATED TRANSIT UNION
LOCAL 1700,

Civil Action No. TDC-15-0931

Defendant.

MEMORANDUM OPINION

Plaintiff Amelie Ngamby, who is seliepresented, has filed suit agaim3fendants
Ember Hamburg, Greyhound Lines, IN€Greyhound”) James Kennedy, and Amalgamated
Transit Union Local 170@‘Local 1700”). She alleges discrimination on the basis of national
origin and breach of contract relatedatoinvoluntary furloughand subsequent terminatitnom
her job with Greyhound Pendingbefore the Couris the Motion to Dismiss filed by Kennegd
and Local 170@collectively, ‘the Union Defendant3. The Motion is fully briefed and ripe for
disposition. No hearing is necessary to resolve the isSe=D. Md. Local Rule 105.6. For the
reasonset forth belowthe Motion is GRANTED IN PART and DENIED IN PART.

BACKGROUND

The fdlowing facts are presented in thght most favorable ttNgamby the nonmoving

party:
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Ngamby’s Involuntary Furlough and Termination

On September 26, 201Rgambywas involuntarily furloughed from her job as a ticket
agentwith Greyhound Ngamby, who hails from Cameroon, claims that -Adncan ticket
agents with less seniority were not furloughedgamby requested and receivednsfers to
other Greyhound locations, but her managers prevented them from occuhitihgpugh she
belonged to Local 1700, the unidid not assist her. Instead it chdse‘look the other way
and allowed Greyhound “to break their contract.” Compl. 6, ECF No. 2.

Ngamby returned toufl-time employment with Greyhound as a service workn
November 13, 2012. Greyhound mechanic Jose Ruiz, who had an oversight role over service
workers including Ngamby,subjected her to disparate treatment aachssmenibecause oher
national origin. For example, ® September 10, 2013, Ruiz instructed a Greyhmerdice
workerto clean garticularbus. The employee refusadd was not disciplined. Ruiz then gave
the same instruction to Ngamby, who waupied cleaning a different busVhenNgamby
also refusedRuiz complained to David Ortega, the manager on diNgamby tried to explain
that Ruiz'sdemandconflicted with prior instructions fromRebecca Wright, Ngamby's usual
supervisor, who was on vacatitrat day In responseQrtegaraisal his voice andold Ngamby
to go home. When Ngambgturned to work on September, Ehe attended a meeting with a
union representative and a Greyhound offjaialringwhich she was fired. Ngamby contacted
Wright to ask for assistance in getting hdy pack, but her termination was not rescindedcal
1700 did not pursue a grievance on her behalf or otherwise try to help her regain her job.

I. Procedural History
On September 8, 2014dfter Ngamby had filed a complaint withe United State€qual

Employment Opportunity Commission (‘EEOCthe EEOCmailedher a“right-to-sue letter,”



dismissing her charge of employment discriminatamd informing herof her right to file a
lawsuit within 90 days Ngamby'sEEOC dargedocumentis notpart d the recordn this case
andNgamby has not alleged its contents. On December 14, 2014, 97 days after the notice was
mailed, Ngamby filedher Complaint inthis action in theCircuit Court for Prince George’s
County, Maryland® The Complaint nameEmberHamburg, Greyhound’s Director of Human
Resources, and James Kennedy, the Vice Presadelnbcal 1700, as defendants, and seeks
compensatory and punitive damages from Greyhound and Local 1000pril 1, 2015, the
Union Defendants, who had been prevlgiserved with the Complaintemoved the cade this
Courtbased on federal question jurisdiction. On April 7, 2015, the Union Defendants filed their
Motion to Dismiss Plaintiffs Complaint, to which Ngamby filed a Response o 2pr2015.
The UnionDefendants filed a Reply Memorandum on May 11, 2015. To date, neither Hamburg
nor Greyhoundhasbeen served with the Complaint.
DISCUSSION

In their Motion, the Union Defendantonstrue Ngamby'€€omplaint which does not
explicitly reference angtatutory or common law causes of actiag,alleging twalaims (1) a
“hybrid 8§ 301 claim—an allegation that Greyhounbreachedthe collective bargaining
agreement and that Local 1700 breached its duty of fair representatismgunder § 301 of

the Labor Management Relations ACLMRA”) , 29 U.S.C. 8185 (2012)and the National

! The cover page of Ngamby’'s Complairetsthree date stamps from the Clerk of tiecuit
Courtfor Prince George’s CountyDecember 15, 2014anuary 7, 2035nd January 29, 2015.
The first two stamps are crossed out, suggesting that the Clerk did not accepimplaid as
properly filed until January 29. For the purposes of M@ion, the Court assumes without
deciding that the Complaint was filed on December 2®Bl14, the date most favorable to
Ngamby.



Labor Relations Act, 29 U.S.C. 8%1-169% and(2) an employment discrimination claim under
Title VII of the Civil Rights Act of 1964 Title VII") , 42U.S.C. 82000eet seq. In the Motion,
the Union Defendantseek dismissabn the groundshat the LMRA preventsKennedyfrom
being held personally liable for the wrongs alleged by Ngartitat Ngambys hybrid 8301
claim against all defendants time-barred and that her Titl&/1l claim fails because she did not
exhaust administrative remedies before the EE@hen Ngamby submitted her EEOC right
to-sue letter with her Responsegtdnion Defendantshifted their argument against the Title
VIl claim to an assertion, in their Reply Memorandum, that Ngamby faileitetbeér Complaint
within 90 days of her rights-sue letter, such that it is tint@rred
l. Legal Standards

A. Motion to Dismiss

TheclaimsagainstKennedy argroperly considered as the subject of a motion to dismiss
for failure to state a claim under Federaldrod Civil Procedure 12(b)(6). To defeat a motion to
dismiss under Rule 12(b)(6), the complaint must allege enough facts to deisibl@ claim for
relief. Ashcroft v. Igbal556 U.S. 662, 678 (20094 claim is plausible when the facts pbed
allow “the Court to draw the reasonable inference that the defendant is liable for the misconduc
alleged.” Id. Although courts should construe pleadings of-sghiresented litigants liberally,

Erickson v. Pardusb51 U.S. 89, 94 (200,/legal conclusions or conclusory statements do not

2 Section301(a)of the LMRA provides “Suits for violation of contracts between an employer
and a labor organization reggenting employees in an industry affecting commerce as defined in
this chapter, or between any such labor organizations, may be brought in Aclyadistt of the
United States having jurisdiction of the parties, without respect to the amount ioveosyror
without regard to the citizenship of the partieR9 U.S.C. 8185(a). This provisiorreatesa
cause of action for an employee alleging that an employer has breachesttveoliargaining
agreement.DelCostello v. It Bhd. of Teamsterst62U.S. 151, 164 (1983). An employee’s
cause of action against the union for breach of its duty of fair représantaimplied from the
National Labor Relations Actld.



suffice Igbal, 556 U.S. at 678. The Court must examine the complaint as a whole, consider the
factual allegations in the complaint as true, and construe the factual allsgatibe light most
favorable to the plaintiff. Albright v. Oliver 510 U.S. 266, 26§1994); Lambeth v. Bd. of
Comm’rs of Davidson Cnty407 F.3d 266, 268 (4th Cir. 2005

B. Motion for Summary Judgment

BecauseNgamby hasubmittedevidence for the Court’s veew and becausportions of
the Motion rely uponthis evidencgethe Motion will be converted with respect to theemaining
claims to a motion for summary judgmentSeeFed. R. Civ. P. 12(d). Under Federal Rule of
Civil Procedure 56(a), the Court grants summary judgment if the moving party deatesstr
there is no genuine issue as to any material fact, and that the moving pairtjed enfudgment
as a matter of law. Fed. R. Civ. P. 56@¢jotex Corp. v. Catretd77 U.S. 317, 322 (1986). In
assessing the Motion, the Court views the facts in the light most favorable to the nonmoving
party, with all justifiable inferences drawn in its favémderson v. Liberty Lobby, Ine77 U.S.
242, 255 (1986). The Court may rely only on facts supported in the record, not simply assertions
in the pleadingsBouchat v. BaltRavens Football Club, Inc346 F.3d 514, 522 (4th Cir. 2003)
The nonmoving party has the burden to show a genuine dispute on a materiMdesishita
Elec. Indus. Co. v. Zenith Radio Cqrg75 U.S. 574, 5887 (1986). A fact is “material” if it
“might affect the outcome of the suit under the governing’lanwd adispute of material fact is
only “genuine” if sufficient evidence favoring the noowng party exists for the trier of fact to
return a verdict for that partyAnderson477 U.Sat 248-49.
I. Subject Matter Jurisdiction

Although no party challenges the Cosartsubjectmatter jurisdiction,“questions of

subjectmatter jurisdiction may be raised at any point during the proceedings ancmao(e



precisely, must) be raiseshia sponteby the court.” Brickwood Contractors, Inc. v. Datanet
Eng'g, Inc, 369 F.3d 385, 390 (4th Cir. 2004Nganby’s Complaint does natame her causes
of action It begins with the heading “Wrongful Discharge,” includes an allegation_tcatl
1700 allowed Greyhound to “break thetontract, and concludes with demandfor damages
resulting from national origin discriminatiorCompl. 11 6, 11. The Union Defendaimtterpret
the Complaint aslleginga “hybrid-301” claim under the LMRA anda discrimination claim
underTitle VII. A hybrid 8 301 claim alleges both that the plaintiff's employer violated the
colledive bargaining agreement and that the union violated its duty of fair re@esent
DelCostello v. Int'l Bhd. of Teamste/62 U.S. 151, 1685 (1983);Thompson v. Aluminum Co.
of America 276 F.3d 651, 6567 (4th Cir. 2002) The plaintiff “mustprevail upon his unfair
representation claim before he may even litigate the merits of his § 301 claim against th
employer.” Thompson276 F.3d at 6567 (quotingUnited Parcel Serv., Inc. v. Mitchelh51
U.S. 56, 67 (1981) (Stewart, J., concurrin@))e Union Defendants’ Notice of Removasdserted
that “[tlhe Complaint is completely preempted by Section 301" of the LMRA andrémadval
was proper on the grounds of federal question jurisdiction under 28 U.33318 Notice of
Removalflf 56, ECF No. 1. The Court is not convattthat Ngambwyecessarilyntenced to
asserthese federal claims, as opposea ttate lawclaim under Marylants antidiscrimination
statuteand a common lawbreach of contract claim The Courtagreeshowever,that federal
guestion jurisdictiorexistsbecause anlgreach of contract clainvould be completely preempted
by the LMRA.

Although the existence of a federal preemption defense to a state law clairhtbroug
state court does not ordinarily provide groundsréamoval to federal courgeeRichard®n v.

United Steelworkers of Americ864F.2d 1162, 1168 (5th Cil989),certain areas diederal



law completely preemptelatedstate lawclaims such that there is federal question jurisdiction
to ranove state ha claimsto federal court.Specifically, state law claims for breach of collective
bargaining agreements are completely preempted by § 301 of the LMRA hstickrhoval of
such claims to federal court is propeBeeAvco Corp. v. Aero Lodge No. 735,’lllass’'n of
Machinists & Aerospace Worker390 U.S. 557, 5580 (1968);McCormick v. AT & T Techs,,
Inc., 934 F.2d 531, 5387 (4th Cir. 1991) (affirming denial of motion temand whera union
member's state law causes of action required interpretatiotheo collective bargaining
agreement and so were completely preempted by 8§ 301 of the LMigd)alsoLocal 174,
Teamsters, Chauffeurs, Warehousemen & Helpers of Americacas Flour Cq.369 U.S. 95,
10204 (1962) (“[W]e cannot but conclude that in etivag 8301 Congress intended doctrines of
federal labor law uniformly to prevail over inconsistent local rtijesTo be preempted, a claim
must require interpretation of the collective bargaining agreemeirigle v. Norge Div. of
Magic Chef, InG.486 U.S. 399, 412-13 (1988).

As a union member, Ngamby’'s employment relationship with Greyhound was governed
by a collective bargaining agreemeand herbreach of contract clains most fairly read as
allegng a violation ofthe duty of fair represaation undetthe collective bargaining agreement
Such a claims completely preempted by federal labor law and thus was properly rem8eed.
BIW Deceived v. Local S6, Indus. Union of Marine & Shipbuilding Workersmafriég 132
F.3d 824, 83132 (1st Gr.1997) Richardson 864 F.2dat 1168-70;Taylor v. Giant Food, Ing.
438 F. Supp. 2d 576, 584 (D. Md. 2006). The Courttherefore finds that there federal
guestionurisdictionin this caseinder 28 U.S.C. § 1331, even if Ngamby intended to plead other

state law causes of actionaddition to, or instead odnyhybrid § 301 and Title VII claims.



[I. Claims Against Kennedy

The Union Defendantasserthat the LMRA bardNgamby’sclaimsagainst Kennedy, the
Vice President of Local 1700The LMRA “prohibits a money judgment entered against a union
from being enforced against individual union memBer€omplete Auto Transit, Inc. v. Reis
451 U.S. 401, 407 (1981); 29 U.S.C185(b). It thus immunizes individual union members
from damages suits alljing breach of the duty of fair representatidorris v. Local 819, Irit
Bhd. of Teamsteyd 69 F.3d 782, 784 (2d Cir. 199%yangelista v. Inlandboatmen’s Uniof77
F.2d 1390, 1400 (9th Cir. 1985ee alsdsorge v. Carey166 F.3d 1209, at *3 (4th Cir. 1998)
(unpublished) (finding that union officers were not liable for damages under the L.MRA

To the extenthatNgamby asserts a Title VII claim against Kennedwlsbfails. Title
VII extends liability to “labor organizations” which discrimieaagainst their members based on
national origin. 42 U.S.C. 8000e2(c); see alsdsreen v. American Fed'n of Teachersféd'n
of Teachers Local 604740 F.3d 1104, 11667 (7th Cir. 2014) Kolding that a plaintiff must
prove the same elements in &ldiVIlI action against a labor union as in a Title VII action
against an employer). But Title VII does not extend employer or union lialalitydividual
supervisors, union officials, or other personneksau v. SFood Serv., In¢.159 F.3d 177, 181
(4th Cir.1998)(holding that “supervisors are not liable in their individual capacities for Title VI
violations”); Burrell v. Henderson483 F. Supp. 2d 595, 6@ (S.D. Ohio 2007)holding that
union officers are not individually liable for discrimination by the uniotNgambys hybrid
8 301 and Title VII claimagainst Kennedy atbereforedismissed
V. Hybrid 8§ 301Statute of Limitations

The Union Defendantslaim that Ngamby'siybrid § 301claim is timebarred because it

was filed more than six months after her cause of action acckidatid 8 301 claims, including



those filed in state court, are subject to amonth statute of limitations.29 U.S.C. 8160(b);
DelCostellg 462 U.S. atl69-72 Cannon v. Kroger C0.832 F.2d 303, 3086 (4th Cir. 1987)

The statute of limitations begins to ruwtfen the plaintiff could first successfully maintain a suit
based on that cause of actior when the claimant discovers, or in tagercise of reasonable
diligence should have discovered, the acts constituting the alleged vidlaielCostello v. Int'l

Bhd. of Teamsters, Chauffeurs & Warehousemen & Helpers efi¢gan588 F. Supp. 902, 908

(D. Md. 1984) (citation omitted),affd sub nom. DelCostello v. Local 557, Int'l Bhd. of
Teamsters, Chauffeurs, Warehousemen & Helpers of Amé&it@aF.2d 1219 (4th Cir. 1985)

see alsd?antoja v. Holland Motor Exp., Inc965 F.2d 323, 327 (7th Cit992) Specifically,“a
cause of action forrbeach of the duty of fair representation accrues at the point where the
grievance procedure has been exhausted or otherwise breaks down to the émployee
disadvantagé. Dement v. Richmond, Fredericksburg & Potomac R, 846 F.2d 451, 460 (4th

Cir. 1988)(quotingHayes v. Reynolds Metals C369 F.2d 1520, 1522 (11th Cir. 1985)

Here, Ngamby filed—or at least made her first attemit file—her Complaint on
December 15, 2014Six months prior to this date is June 15, 2014. Therefore, the Court must
determine whether Ngamby knew, or should have known, before June 15th21 cause of
action for a hybrid § 301 claifmad accrued

A. Involuntary Furlough

Ngamby alleges that Local 1700 failed to assist her when she was involuntarily
furloughed on September 26, 2012 and subsequently denied transfer to other Greyhound
locations. Ngamby has submitted a letter, dated June 14, 2013, signed by Sandra M. Frye,
Acting President of Local 1700. The letter informs Ngamby that Local 1700 voted to arbitrate

her October 3, 2012 grievance. It further states:



The process of arbitrating a dispute between the union and the company is,
unfortunately a long onel. can’t give you an accurate timetable now, but you will

be given updates on the status of your case as it goes forward. When a date for a
hearing is set, the union will notify you.

Pl's Resp. Ex. 5, ECF No. & The record contains no additional informatiomether
Ngamby’s grievance was arbitrated or whether she had subsequent communicigidrecal
1700 regarding this grievance.

It is reasonable to infethat the October 3, 2012 grievancelated to Ngamby’s
September 26, 2012 involuntary furlough. érgenned her letter abo@B months before
Ngamby filedthe Complainin this case The Union Defendantselying onMetz v. Tootsie Roll
Industries, Inc. 715 F.2d 299 (7th Cir. 1983), argue that a union’s prolonged delay in taking
action on a member’s grievance can eventually result in a constructive denial cérttiens
request, triggering the simonth statute of limitationsin Metz the courtheld thateven though
the union never informed the union member that it was not pursuing her griesarecemonths
of union inactivity was enough to put the member on notice thatréhaest had been
constructively denied Id. at 30304. However,unlike in Metz a senior official in Local 1700
specifically informedNgamby that the union was pursuing astityn, that it would be a long
time before the arbitration occurredndthat it would contacher when the arbitration had been
scheduled On thecurrent recordthere is a genuine issue of material fact whether Ngamby
knew or should have known that her cause of adtom hybrid 8301 claim had accrued prior
to June 14, 2014.SeeKing v. N.Y.Tel. Co, 785 F.2d 31, 835 (2d Cir. 1986)(denying
summary judgment becaasvhen the union informed a union member that it would take her
grievance to arbitration, there was a genuine issue of material fact whetmeernber could
have reasonably known that her cause of action had agcr@aechmary judgment on this aspect

of Ngamby’s claim is therefore denied.

10



B. Termination

Ngambyalsoclaims that Locall700breached its duty of fair representation by refusing
to help her regain her job following her September 11, 2@t®ination. Ngamby filed a
grievance related to her termination, which Greyhouaietl and Ngamby appealed ltocal
1700s executive bard. According to a letter from Acting President Frye, dated December 19,
2013, Local 1708 executive boardoted on December 14 not to take Ngamby’s grievance to
arbitration. The letter states, “This effectively ends your grievance, as the adtiba executive
board is final' Pl.’s Resp. Ex. ,/ECF No. 157. Ngamby'’s claimthereforeaccrued on or about
December 192013,when she learned that she had exhausted Local 1700’s grievance procedure.
See DemenB45 F.2d at 460. BecauSlgambydid notfile suit within six monthof exhausting
the grievance procedyréer hybrid 8301 claim regarding her terminatiors time-barred and
dismissed.
V. Title VIl Filing Deadline

The Union Defendant@rgue that Ngamby’s Title Vilaim is also timebarred. Title VII
prohibits employers from discriminatirggainst employees because of the employeati®nal
origin. 42 U.S.C. 8000e2(a). Before suing in federal court, a prospective Title VII plaintiff
mustfirst file an adnmistrative charge with the EEO&@ an appropriate state or local agency.
Id. 8 2000e-5(b)(f)(1); Chacko v. Patuxent Ins429 F.3d 505, 509 (4th Cir. 2005). If the
EEOC declines to take action on the charge, it issues a -taghte letter” informing the
plaintiff of its decison and her opportunitto file suit. 42 US.C. 82000e5(f)(1); 29 CF.R.
8§ 1601.28 The plaintiff has 90 days following of the receipt of this letter to file i2tU.S.C.
8§ 2000e5(f)(1). This deadlineis not jurisdictional, but is instead treated a statute of

limitations subject teequitable tolling. SeeCrown, Cork & Seal Co., Ino.. Parker 462 U.S.
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345, 347, 3554 (1983);Zipes v. Trans World Airlines, Ine155 U.S. 385, 398 (198Htarvey
v. City of New Bern Police D&p 813 F.2d 652, 654 (4th Cir. 198\ eathersbee v. BalCity
Fire Dept, 970 F. Supp. 2d 418, 426-27 (D. Md. 2013).

In the Fourth Circuit the limitations period starts when thght-to-sue letteiis delivered
to theplaintiff's home, not when the plaiff actually receresit. Harvey 813 F.2dat 654.
However, “district courts should conduct a thorough examination of the facts to aetafmi
reasonable grounds exist for an equitable tolling of the filing perit;’see alsdNattsMeans
v. Prince Georges Family Crisis Ctr. 7 F.3d 40, 42 (4th Cir. 1993)If there is no evidence
regarding when the plaintiff received the rigbisue letter, the court presumes rectipte days
after itwasmailed, pursuant to Fedetf@uleof Civil Procedure 6(d)Weathersbeed70F. Supp.
2dat427. see alsdBaldwin Cnty. Welcome Ctr. v. Broy#66 U.S. 147, 148 n.1 (1984guyen
v. Inova Alexandria Hosp187 F.3d 360, at *3 {4 Cir 1999) (unpublished).

The EEOC mailed Ngamby her rigtt-sue letter on September 8, 2014. There is no
evidencan the recordf when Ngamby received the letter. If the Court were to ajhya\three
day presumption, it would assume that Ngamby received the letter on Septembeter
Decemben5 filing wouldthusfall more than 90 dayafter receipt.Here, however, écause th
Union Defendantsaised the argument that Ngambyritle VIl claim is timebarred for the first
time in their ReplyMemorandumNgamby has yet to hawan opportunity to offer evidenam
the date of receipir in support of equitable tollingThe recordat this stagein the proceedings
inadequatdo enable the Court to “conduct a thorough examination of the facts to determine if
reasonable grounds exist for an equitable tolling of the filing periéthfvey 813 F.2d at 654.
Accordingly, theMotion is denied with respect to Ngamby’s Title VII claims against Hamburg,

Greyhound, and Local 1700.
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CONCLUSION
For the foregoing reasons, the Union Defendants’ Motion to Bsist GRANTED IN
PART and DENIED IN PART.The Motion is GRANTED wih respect tahe hybrid 8301 and
Title VIl claims against KennedyFor all other claims, the Motion is converted into a Motion
for Summary Judgment.The Motin is GRANTED wth respect to the hybrid 301 claim
against all Defendants regarding Ngamby’s terminatidrhe Motion is DENIED as tdhe
hybrid 8301 claim regarding Ngamby’s involuntary furlough and the Title VIl claimnsga

Hamburg, Greyhound, and Local 1708 .separate Order follows.

Date October 29, 2015 Is/
THEODORE D. CHUANG
United States District Judge
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