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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

MICHELE E. MINOR, etal.,

Plaintiffs,
*
V. Case No.: PWG-15-983
*
PRINCE GEORGE'S COUNTY,
MARYLAND, etal., *
Defendants. *
* * * * * * * * * * * * *

MEMORANDUM OPINION AND ORDER

Prince George’s County Deputy Sherfiendal Wade responded to a 911 call for
protection with regard to Migel R. Minor, who had been dking, had made violent threats,
and had said he was going to get his gun. Am. Compl. 11 11-15, ECF No. 10. Deputy Sheriff
Wade ordered Minor to keep his hands awaynfwhere the gun may have been concealed and,
when Minor disregarded this order and appeanectach for a gun, Wade shot and killed him.
Id. Minor's mother, Michele E. Minor, personally and as the personal representative of her son’s
estate, and Kira R. Simmons, the mother ofsois MJM, as MIJM’s next best friend, filed a 42
U.S.C. 81983 action against Deputy Shewhde, Prince George’s County, Maryland (the
“County”), and Sheriff MelvinC. High, Compl., ECF No. 1, antien voluntarily dismissed the
claims against Sheriff High, ECF Nos. 47, 48ending is Defendants’ motion for summary

judgment on the remaining claims. Because the undisputed facts, though tragic, show that

! The document filed as Defendants’ motiontiteed “Defendants Prince George’s County,
Maryland and Deputy Sheriff Kendal S. WadMsemorandum of Law in Support of Motion for
Summary Judgment.” ECF No. 53efendants did not file an actual motion, as the Federal
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Deputy Sheriff Wade’s actions weobjectively reasonable, he istéled to qualified immunity,
and summary judgment is appropriate on the BtENh8 1983 claims, state constitutional claim,
and state tort claims. Additiolhg Plaintiffs concede that, en though they brought a claim for
“Survival Act” (Count 1), Marylaad’s Survival Act, Md. Code Ann., Est. & Tr. § 7-401(y) does
not “provide[] a separate ardtistinct cause of action.’'SeePl.’s Opp’'n 25. They also concede
that their § 1983 claim against the County (Count VIII) should be dismiskkdat 25 n.2.

Accordingly, I will dismiss Courstl and VIII on that basis.

Standard of Review

Summary judgment is properhen the moving party demonstrates, through “particular
parts of materials in the record, includirdgpositions, documents, electronically stored
information, affidavits or declations, stipulations ..., adssions, interrogatory answers, or
other materials,” that “there 80 genuine dispute & any material facand the movant is
entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a), (c)(1)(A¥ee Baldwin v. City of
Greensboro 714 F.3d 828, 833 (4th Cir. 2013). tlie party seeking summary judgment
demonstrates that there is no evidence to stipg®nonmoving party’s case, the burden shifts to
the nonmoving party to identify evidem that shows that a genuinesplite exists as to material
facts. See Matsushita Elec. InduSo. v. Zenith Radio Corp475 U.S. 574, 585-87 & n.10
(1986). The existence of only“acintilla of evidence”is not enough talefeat a motion for

summary judgmentAnderson v. Liberty Lobby, In&477 U.S. 242, 251-52 (1986). Instead, the

Rules of Civil Procedure and th@ourt’'s Local Rules requireSeeFed. R. Civ. P. 7(b)(1); Loc.
R. 105.1. In the interests of efficiency andtiges | will overlook this deficiency (which the
County would be wise not to repeat) anadtegst ECF No. 55 as their motion for summary
judgment and memorandum in suppofeeFed. R. Civ. P. 1. The parties fully briefed the
motion. ECF Nos. 55, 60, 64. A hearing is unnecessaegloc. R. 105.6.



evidentiary materials submitted must show faatenfiwhich the finder of fact reasonably could

find for the party opposing summary judgmeld.

On a motion for summary judgment, | considlee facts in the light most favorable to
Plaintiffs as the non-moving party, drawinlj mstifiable inferences in their favor.Ricci v.
DeStefanp557 U.S. 557, 585-86 (200%¥eorge & Co., LLC v. Imagination Entm’t Licb75
F.3d 383, 391-92 (4th Cir. 2009itan Indem. Co. v. Gaitan Enters., Inblo. PWG-15-2480,
2016 WL 6680112, at *1 (D. Md. Nov. 14, 2016). Likewj to determine the availability of
qualified immunity, | take the fastalleged “in the light most favable to the party asserting the
injury,” that is, Plaintiffs.Meyers v. Baltimore Cnty981 F. Supp. 2d 422, 429 (D. Md. 2013)
(quotingSaucier v. Katz533 U.S. 194, 201 (200Xkceded fronon other grounds in Pearson v.
Callahan 555 U.S. 223, 129 S. Ct. 808 (200%¢e Queen v. Prince George’'s Cnti88 F.

Supp. 3d 535, 544 (D. Md. 2016) (same).

Background?

Late on the evening of October 22, 2014, MiehMinor, who had been drinking, argued
with his girlfriend, Beverly Lewis, in her hoeiswhere he sometimes stayed and where her
teenage son TRwvas present. Lewis Dep. 19:11-18,223:21, Defs.’ Mem. Ex. A, ECF No.

55-1; Wade Dep. 77:18-21, Defs.” Mem. Ex. B, B@&: 55-1. He went “to the attic to get his

2 Defendants contend that Plaffgi “factual record should be stiegarded” because they failed
to collaborate with Defendants file a joint statemenbdf undisputed factsas directed in the
Case Management Order, ECF [20.Defs.” Reply 2. Although coopive work is essential to
fair and efficient litigation, it is reasonable to submit seyia statements of facts when a
significant number of facts thaine or both parties believe to be material are in dispute.
Moreover, | note that the parties also failed to dilpint record, as reqed by Paragraph C.2 of
the Case Management Order. Therefore, | witkpt Plaintiffs’ Statement of Relevant Facts.

% It is unclear whether TR is a minor. In albundance of caution, the Clerk shall seal ECF Nos.
55-1, 60, 60-1, and 60-2 temporarily. By Feloyu28, 2017, the parties shall notify the Court
whether TR is a minor and, if he is, providepes of all of these lfhngs with TR’s name
redacted.



gun,” and Lewis and her son called 911. LeWiep. 24:18-25:21. Lewis told the 911 operator
that Minor “said he was going to go to the attic to get his gud."at 25:17-20. She testified

that she “never saw a guritiat night or previouslyld. at 32:15-33:5. Heros corroborated her
testimony that they informed the 911 operator that he “might” have a gun because Minor
“claim[ed] he always had a coealed weapon in the house,” bueyhhad “never seen it.” TR

Dep. 19:18-20, PIs.” Opp’n Ex. 2, ECF No. 60-2.

Minor left the premises with his dogné Deputy Sheriffs Wée and Tiffany Pullam-
Jones arrived. Lewis Dep. 26:14-19, 35:10-38:A@cording to Wade, Lewis informed him
when he arrived that “Michael Minor desteal her house” and, “as [had been] communicated to
[him] through dispatcher and [hisppervisor,” that “Minor had gun, and that he left.” Wade
Dep. 40:16-20. Lewis testified that she told him that Minor “came home drunk and he was

drunk and he want[ed] to be vioteand fight [her].” Lewis Dep. 39:14-17.

The parties agree that the daegurned before Minor, at i¢h point it was early morning
on October 23, 2014. Lewis pe45:15-46:4; Wade Dep. 46:4-4%7:8-9; Pullam-Jones Dep.
36:19-37:2, PIs.” Opp’n Ex. 3, ECF No. 60-3. ppgy Sheriffs Wade and Pullam-Jones were
inside the house, where the storm door was ahdtlocked but the front door was open. Wade
Dep. 46:3—4. The upper portion of the door held a scrédnat 76:17-77:2. Lewis testified
that she put the dog in its @aglLewis Dep. 45:15-46:4. Pullalones testified that the dog
“walked by the door,” aftewhich she “didn’'t see the dog anymore,” and she and Wade
“discussed [that] the suspect may be aroumdf aoth “unholster[ed] [their] weapons” as Minor
“walked to the door.” Pullam-Jones Dep. 36:19497: Wade testified thdirst, “a pit bull

[came] running up to the door, barking, andwiling, and scratching¥Wade Dep. 46:4-5. He



said that when Minor then appeared, he wasy\aggressive verbally” and refused “to get his

dog.”ld. at 56:18-20.

Wade testified that Minor was wearing “a leef#tting shirt” that covered his waistband
and prevented Wade from “mak[ing] out any sfiesiof his frame or anything on his person.”
Wade Dep. 60:3-5, 68:20, 69:4-14. But, accordingewis, Minor was wearing a zipped-up
gray hoodie over his white t-shirt. Lewis Re26:17, 30:19-21, 34:16-18. Plaintiffs assert that
Minor was holding a bottle in his right hand.sPDpp’n 2. Yet, the dg evidence they produce
of the bottle is the depositionstanony of their expert on “reasonable police practices,” Timothy
Longo, Sr., who said that, if Minor had a botthehis right hand, as Wade testified (although
according to Longo, Wade later stated that “he dbesen recall that to be the case”), “[i]t
would certainly call into question Minor's abilitto be able to grasp something if he had
something already in his hand.” Longo®&1:11-13, 107:5-25, PIs.” Opp’n Ex. 5, ECF No.
60-5% And, Lewis testified that thbottle of alcohol Minor had been drinking was sitting on the

table in the house. Lewis Dep. 39:17-21.

According to Deputy Sheriff Wade, “[a]fter Mr. Minor appedrat the door, [Wade] had
[his] weapon down, out of [his] holster, in [hisand, by [his] leg, at what [officers] call low
ready.” Wade Dep. 71:12-14. Wade testified thatpositioned himself between Minor and
Lewis, her son, and Pullam-Jones and he ydllede for Minor to “[glet on the ground,” but
Minor “said ‘No™ and “tr[ied] to open the door, the storm doold: at 47:11-19, 57:3-8. Wade

and Pullam-Jones yelled at Minor for himdleow them his hands, but he refudedat 57:11—

* The parties disregarded the Court order touitielthe complete transcripts for the deposition
testimony they cite and to highlight the relevanttions, despite the requirement of Paragraph
C.2 of the Case Management Order that “[a]ibaigtion transcripts shall be provided in their
entirety” and “the cited podns shall be highlighted im manner that allows both the
highlighting and the highlighted text b clear and easily seen as filed.”
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15. Wade directed Minor three times “to not reémhhis waist,” and Minor “tapped his waist”
after the first command, “disobeyed” the secandhmand, and then after the third command,
“he went into his pantsyent under his shirt, vm into his waistband.ld. at 58:5-59:11. Wade
did not remember which hand Minor used to reach into his waistblkhdat 60:16-18. He

recalled:

So when we were-- when | gave, | believe, my last command, which was
one of several, | specifically tolir. Minor, again, “Do not reach for your
waistband.” And not only-- and if he wete do that, that he would be shot, not
only did Mr. Minor acknowledge my commanas he did the previous ones, with
all of the totality of the information #1 | received from earyone involved: the
dispatcher, again, the victim, Ms. Leyiher son, saying that Mr. Minor was
armed, and not only was he armed but he lack at the front door; he was being
aggressive; he had this aggressive lpilli with him; he was disobeying every
command that | gave him, every command that was shouted to him by my partner;
and not only did he disobey them but he tiie exact opposite of what | instructed
him to do, at this point he reached in his band, waistband.

| believed, because of my training, ... that people draw from their
waistband area, | believed that he was drawing a weapon to kill me, to kill Ms.
Lewis, who he's been threatening, hen,swho he's been threatening, who[se]
house he just ... finished terrorizing, in accordance with the protocol and my
training, that's when he went down s waistband, he dug under his shirt,
went down to his waistband, and as hgareto what | believe to ... draw a
weapon, | fired three shots.

Id. at 74:4-75:12.

As Lewis recalled, when Minor “reached tteor,” Deputy Sheriff Wade told him to
“raise [his] hands above [his] head.” LewDep. 48:10-15. Lewis, who was inside and could
not see much of Minor because “th[e] door covered a lot,” said that “Michael must have dropped
his hand, because [shdiin’t see it anymore.”ld. at 48:16—49:3. She téstd that she “could
see his left side . . . his leghd “a little bit of the upper [shider/chest area on his left]Id. at
48:17-49:4. She could not see tight side of Minor’s body.ld. at 50:5—-7. She testified that

“Michael did something, and the male officer dreis weapon” and instructed him again to raise



his hands, after which Minor askevhy he could not return homand Wade again directed him
to raise his hands and said, “If you dattbne more time, | will shoot yould. at 50:11-51:13.
Minor responded, “Shoot me?,” and Deputy SheritfdPa-Jones directed him to raise his hands.
Id. at 51:17-52:5. Minor then “was moving higrérand “reached towards the front of his
jacket.” 1d. at 156:9-14. Lewis “took [her] eyes off of Michael and [she] put [her] eyes on the

deputy,” and then she heard “the gunoffoand the flash from the shell dropd. at 52:18-21.

TR recalled that Wade told Minor “to raikes hands and don’t move,” but “Minor [was]
drunk, and he didn't listen.” TR Dep. 33:12-14. d&&dkept telling him three times before he
pulled his concealed weapon outld. at 33:14-16. TR téified that Minor tken “proceeded to
go in his pocket,” but he also testified that*beuldn’t see anything” from where he was in the

house.ld. at 34:3-17.

After Wade shot Minor, the geity sheriffs went outsidend Pullam-Jones immediately
began to administer aid. Wade Dep. 127:11>1Baramedics were catleo the scene to attend
to Michael Minor. He was thetransported to a @@l hospital where hevas later pronounced
dead.” Defs.” Mem. 4-5.

Longo opined:

If the testimony of Deputy Wade asi# represented in his deposition
testimony and irhis initial interview with the Internal Affairdivision of the
Prince George's CountyoliceDepartment,if that testimony is deemed tme
credible, | thinkhis actions were consistent witfpenerallyaccepted policing
practices.

On the other hand, if Michael Minawasshot for simply not getting
on the ground andot raising his hands, absent more, th@ssionswere
contrary to generally acceptgublicingpractices.

> Page 156 of Lewis's Depositicappears in Plaintiffs’ Opp’ Ex. 1, ECF No. 60-1. Lewis
referred to Minor’s hodie as a “jacket.”

® Page 127 of Wade’s Deposition appearBlaintiffs’ Opp’n Ex. 4, ECF No. 60-4.
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Longo Dep. 81:14-24.

Plaintiffs’ Amended Complaint includes aiins for wrongful death (Count II) and
violation of Article 24 of theMaryland Declaration of Rights (@int VI) against Deputy Sheriff
Wade and, under the theoryrespondeat superipthe County.SeeAm. Compl. {1 21-23, 33—
35; Pl’'s Opp’n 25-26 n.2 (stating that “Plainfiffeave not brought any common law claims
against defendant Prince Gedsg€ounty directly”). Their dditional claims against Deputy
Sheriff Wade are for assault and battery (Cdunt deprivation of civil rights and excessive
force/police brutality, in violaon of § 1983 (Counts IV and VlIlgnd intentional infliction of

emotional distress (Count V).

Defendants argue that Deputy Sheriff's Wadssons were objectively reasonable, and
therefore he is entitled tqualified immunity from Plaintiffs’ § 1983 claim in Count {\and
Plaintiffs’ state constitutional claim in Count $hould be dismissed. Defs.” Mem. 11, 13. They
insist that, for the same reason, they aretledtto summary judgment on Plaintiffs’ wrongful

death and assault and battery claidgs.at 21, 22.

Defendants contend that “Wade cannot foand liable for intenbnal infliction of
emotional distress” because there is no evidémaethe decedent,he was killed immediately,
suffered any emotional distress, and Plaintiffep were not present, cannot provide testimony
to that effect. Id. at 20-21. Additionally, they argue thite conduct must be extreme and
outrageous, but Wade’s conduct was reasonalieat 20. They contend that governmental

immunity bars Plaintiffs’ wrongfutleath claim against the Countid. at 18-20, 21. They also

" Defendants do not address Plaintiffs’ § 1983ncla Count VII, but gien that they argue
generally that “Police officers acting with ‘@ujtive reasonableness’ are entitled to qualified
immunity from 8§ 1983 claims,” Defs.” Mem. 7 cbnstrue their argument with regard to Count
IV to pertain to Count VII also.



contend that Plaintiffs’ wrongful death claim fadecause Plaintiffs fail to state a separate claim

for negligence.ld. at 18.
Discussion

Qualified Immunity

Qualified immunity “protects law enforcement agents from federal claims when they act
in objectively reasonable reliance on existing la®ueen v. Prince George’s Cntyl88 F.
Supp. 3d 535, 541 (D. Md. 2016) (quotiRgckwell v. Mayor & City Council of Baltimgr&lo.
RDB-13-3049, 2014 WL 949859, at 8. 10 (D. Md. Mar. 11, 20)4 It “balances two
important interests—the need to hold public officials accountable when they exercise power
irresponsibly and the nedd shield officials from harassmerdistraction, and liability when
they perform their duties reasonablfPearson v. Callahan555 U.S. 223, 231 (2009). “In
particular, . . . qualified immunitprotects law officers from ‘baguesses in gray areas’ and it
ensures that they may be held personalyle only ‘for transgrssing bright lines.”Gomez v.
Atking 296 F.3d 253, 261 (4th Cir. 2002) (quotiktaciariello v. Sumner973 F.2d 295, 298

(4th Cir. 1992)).

Pursuant to this doctringyolice officers are not liablender 8§ 1983 unless “(1) the
allegations, if true, substantiate a violationaofederal statutory or constitutional right and (2)
the right was ‘clearly established’ such tlaateasonable person would have known his acts or
omissions violated that rightStreater v. Wilson565 Fed. App’x 208, 210 (4th Cir. 2014)
(quotingBrockington v. Boykin®37 F.3d 503, 506 (4th Cir. 2011pt@rnal citations omitted)).

The Court may “exercise [its] sound discretiondeciding which of the two prongs of the
gualified immunity analysis should be addressed first in light of the circumstances in th[is]

particular case at handPearson 555 U.S. at 236. The defendant carries the burden of proving
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qualified immunity.McDonnell v. Hewitt—AnglebergeNo. WMN-11-3284, 2013 WL 4852308,
at *3 (D. Md. Sept. 9, 2013) (quotirndgeyers v. Baltimore Cnty., Md713 F.3d 723, 731 (4th

Cir. 2013)).

Notably, “‘Graham v. Connqr[490 U.S. 386 (1989)], clearly establishes the general
proposition that use of force ontrary to the &urth Amendment if it is excessive under
objective standards okasonableness.Saucier v. Katz533 U.S. 194, 201-02 (2001¢ceded
from on other grounds by PearsoB55 U.S. 223. Therefore, wheas here, the plaintiffs
“allege[] that a police officer has unconstitutionaligyed deadly force, the officer's actions are
judged on a standard of objective reasonableneSgyinan v. Town of Chapel Hill61 F.3d
782, 786 (4th Cir. 1998) (citingraham v. Connqr490 U.S. 386, 396-97 (1989)). The Court

consider[s] what a “reasonable officer on the scene” would have done, taking into
account such factors as “tilseverity of the crime at issue, whether the suspect
poses an immediate threat to the safetthefofficers or others, and whether he is
actively resisting arrest or attempting tade arrest by flight.” This evaluation is
guided by the pragmatic considerationgled moment and not by those that can
be hypothesized from an armchair. Thus,

[tihe “reasonableness” of a partiauluse of force must be judged
from the perspective of a reasoraldfficer on the scene, rather
than with the 20/20 vision of hindsight....The calculus of
reasonableness must embody allowances for the fact that police
officers are often forced tamake split-second judgments—in
circumstances that are tensecertain, and rapidly evolving—
about the amount of force that iscessary in a particular situation.

Id. at 787 (quotingGraham 490 U.S. at 396-97). Relevantlthe Fourth Circuit “has
consistently held that an officeloes not have to wait until a gunpsinted at the officer before
the officer is entitled to take action.Anderson v. RusselP47 F.3d 125, 131 (4th Cir. 2001).
Indeed, “a police officer need not, in all circuarstes, ‘actually detectepresence of an object
in a suspect’s hands before firing on him3igman 161 F.3d at 788 (quotingicLenagan v.

Karnes,27 F.3d 1002, 1007 (4th Cir. 1994)). Additionally, “minor discrepancies in testimony do
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not create a material issue of fact in an exgeskirce claim, particularly when, as here, the
witness views the event from a worse a@e point than thatf the officers.” Anderson 247

F.3d at 131.

In the context of qualified immunity, the jelotive reasonableness inquiry “has a further
dimension” than a simple excessive force analysis because

[i]t is sometimes difficult for an officer to determine how the relevant legal

doctrine, here excessive force, will apdb the factual situation the officer

confronts. An officer might correctly pereei all of the relevant facts but have a

mistaken understanding as to whether a particular amount of force is legal in

those circumstances. If the officer’'s stake as to what the law requires is
reasonable, however, the officeeistitled to the immunity defense.

Saucier 533 U.S. at 205. As a result, “qualifiednmanity affords government officials greater
protection than a simple defense on the meris,"“[a] police officer should prevail on an
assertion of qualified immunityf a reasonable officer possessing the same informatoid

have believed that his conduct was lawfublattery v. Rizza®39 F.2d 213, 216 (4th Cir. 1991).

Here, although Deputy Sheriff Wade was thrdy one with a clear vantage point for
viewing Minor’s actions, Lewis and TR also wegpeesent when Wade shot Minor, and their
testimony regarding Wade’s inteteons with Minor isnot entirely consistent with Wade'’s.
And, while it is undisputa that Wade knew Minor might hawae gun, it is disputed whether
Wade believed that Minor indeed had a gun. YetFthath Circuit consistely has held that the
testimony of a law enforcement officer thatcisntradicted by bystanders but corroborated by
other officers, or that is not contradicted witbgard to the material facts, is sufficient to
establish the objective reasonablenef the officer's use of deadly force, even when there are
minor discrepancies in the testimony, includingh regard to whether the person whom the
officer shot had a weapon and how thatspa responded to the officer's commandSee

Anderson v. RusselR47 F.3d 125 (4th Cir. 2001)oney v. Miles 213 F.3d 631, 2000 WL

11



530319 (4th Cir. May 3, 2000) (Tableggigman v. Town of Chapel Hill61 F.3d 782 (4th Cir.
1998). These cases provide guidance in rasplthe issue of qualified immunity in the case

before me.

In Sigman v. Town of Chapel HilDonna Solomon asked gébors to call 911 to seek
police intervention in the domestic dispute st@s having with her live-in boyfriend, Mark
Sigman. 161 F.3d at 784. When two poli¢kcers arrived, they found Solomon outside the
house; she informed them that Sigman, who “hexkntly been laid off from his job and had
drunk five or six beers,” was “inside the hows®l out of control” and “had a knife.ld. The
officers knocked on the door, and “Sigman told them to ‘get the hell away from the door,”
screamed at them to leave, threatened to “cut [their] head[s]” and “kill [Solomon],” and “broke a
glass window beside them.Id. At that point, “[tlhe officers drew their guns” and called for

back-up. Id.

Four more officers arrived, and the commagdofficer on the scene, Officer Riddle,
“attempted to talk to and calm Sigman,” who tedlhim a ‘mother f—ker,” and said, ‘I'm going
to kill you,” ... threw objects at [him] tbugh the broken window and reached through the
window with his knife” and “began swingg a knife at Riddle through the windowld. at 784—

85 (omission in original). When “Officer Riddésked Sigman to come out, . . . Sigman replied
with words similar to, ‘If you want me, come in and get me. But you're going to get hiadit.”
at 785. All of the officers testified thatgdnan came out of the house, holding a knite. They
“yelled for Sigman to drop the knife and stapproaching ... several times,” but “Sigman
ignored them, making statememsisch as, ‘Go ahead and show’ and ‘| want to die.”ld. A

crowd “gathered along the street behind tlilicers some distance away and was cheering

Sigman on.”ld. He “continued to walk toward Offic&iddle, holding his knifén a threatening

12



manner.” Id. When he was “10 to 15 feet away fr@fficer Riddle, Riddleshot Sigman twice
in rapid succession, mortally wounding himid. The officers approaeld and found a knife on

the ground near Sigman’s hanid.

Sigman’s parents filed suit against th#icers and the town of Chapel Hill, North
Carolina, pursuant to § 1983 atiee North Carolina wrongful ddastatute, and the defendants
moved for summary judgment, assertinger alia, that the officers were entitled to qualified
immunity. Id. In opposition, the plaintiffs producebree affidavits from eyewitnesses “who
were among the cheering crowd across the Steset who “stated thapursuant to the police
officers’ numerous commands, ‘Sigman came outhe house with his hands raised” and
“nothing in them.” Id. at 786. The district court grantedmmary judgment, reasoning that the
bystanders’ affidavits “were not sufficient to creat material issue of fact” because “at best[]’
[they] created ‘a difference adpinion as to what the three witnesses observed ... and what
Riddle observed.”Id. It “held that nothing catradicted the fact that a reasonable officer would
have perceived Sigman as a dangerous threat]"therefore “Riddle’actions were objectively

reasonable.”ld.

On appeal, the Fourth Circuit noted thatvias “undisputed that, at the moment that
Sigman stepped out of the house, Officer Riddle had ample knowledge of Sigman’s
dangerousness,” in that Sigman had a knife, been drinking, “slashed at him through the
window” and “made threats on his life” and others’ livéd. at 787. Additionally, “Sigman had
not previously responded to his requestgdbm down” and “when Sigman emerged from the
house, he did not obey the officers’ commandsstead taking “a number of steps towards

Officer Riddle.” Also, “the atmgshere was volatile and threatenindd.

13



As for whether Sigman had a knife, the Fou@tincuit concluded that the fact was not
material, reasoning that

[i]t will nearly always be the case thattnesses ... differ over what occurred.
That inevitable confusion, however, neasat signify a difference of triable fact.
What matters is whether the officeasted reasonably upon there [sic] ports
available to themand whetherthey undertook an objectively reasonable
investigation with respect to that infortima in light of theexigent circumstances
they faced.

Id. at 787 (quotingGooden v. Howard Count®54 F.2d 960, 965 (4th Cir.1992) (en banc)
(emphasis added iBigman). Further, the court concludedatithe eyewitnesses’ observations
that contradicted Officer Riddls recollections could not

effectively impact the credibility of Officer Riddle’s testimony (or that of all five

other officers on the scene) as to his petioap of what he saw from an entirely

different—and closer—vantage point, esjipddy when Officer Riddle had special

knowledge of Sigman’s dangerousness anti®@threats that Sigman had made
on his life.

Id. at 788. And, even if the affidavits could dalio question whether Sigman had a knife when
he exited the house, the court concluded that
[w]here an officer is faced with a spliésond decision in theontext of a volatile
atmosphere about how to restrain a suspect who is dangerous, who has been
recently—and potentially still is—armednac who is coming towards the officer

despite officers’ commands to halt, ... the officer's decision to fire is not
unreasonable.

Id. Thus, the Fourth Circuit “reject[ed] thergument that a factual dispute about whether
Sigman still had his knife at the moment obsting [was] material to the question of whether
Officer Riddle is entitled to the protectionsapfalified immunity in the particular circumstances
of this case,” concluding that he wdsl. The court also held that, because the officer’s “actions
were, as a matter of law, reasonable in the cistantes of th[at] casthey cannot be negligent

or wrongful, as required by [the Nor@arolina wrongful death statute]ld. at 789.
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In Anderson v. Russeliwo police officers approached Anderson outside a mall because
they perceived “a bulge undemderson’s clothing on hiteft side near I waist band that
[Officer] Russell believed to beonsistent with a handgun”; it tued out to be “a shoe polish
container inside an eyes-glassase.” 247 F.3d at 128. Before they knew what the bulge was,
they ordered him to raise his hands and get on his kieée#&nderson raised his hands and then
lowered them “in an attempt to reach into hesk left pocket to turn off his Walkman radio.”

Id. Russell mistook the movement to be Ander§eaching for the . .. weapon,” and shot him

three times.Id.

Anderson filed a § 1983 action for excessive for against Office Ruddekt 127. The
jury found that Russell used excessive force ansl nea entitled to qudled immunity, and the
trial court granted Russell’'s motion for judgment as a matter of lawdiegagualified immunity
only, holding that “because Russell’'s use of éocomplied with his traimg, he was entitled to
qualified immunity as a matter of law.fd. at 128-29. On appeal, tReurth Circuit concluded
that “Russell’s use of force did not violate theurth Amendment and, thefore, that the § 1983
excessive force claim should not hdween submitted to the juryfd. at 129. It did not address
gualified immunity,see id, but its analysis of the objectiveasonableness of the officer’s use of

force is informative nonetheless.

Observing that “the evidence conclusivelyagdishe[d] that Russell reasonably perceived
Anderson to be armed with a gun,” the appellziart stated that Andgon “was justified in
believing that Anderson vgaarmed and dangerousld. at 130. Additionally, it noted that both
officers “testified, and Andersoroncede[d], that immediately fuge Russell fired, Anderson
was lowering his hands in theréction of the bulge in disragd of the officers’ order.”ld. The

Fourth Circuit concluded that “[g]iven the und¢mverted evidence as what Russell perceived
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immediately before firing, . .there [was not] a legally sufficieevidentiary basis for a rational

jury to find for Anderson on the issue of excessive fordd.”

The Fourth Circuit rejectednderson’s argument thabased on eyewitness testimony
from an man who was standing ten to twenty fagher away than the officers, inside the mall,
with his “view of Anderson’s hands ... ahgted by a partition on the door frame through
which he was viewing the incident,” there was ‘ialite issue of fact ...regarding the precise
positioning of Anderson’s hands and the speed athwine was lowering his hands at the time he
was shot.” Id. The court noted that ifh a rapidly evolving scenar such as this one, a
witness’s account of & event will rarely, if ever, coaide perfectly with the officers’
perceptions because the witnesty/scally viewing the event from a different angle than that of
the officer,” and therefore “minor discrepargim testimony do not create a material issue of
fact in an excessive force claim, particulantgen, as here, the witness views the event from a

worse vantage point than that of the officerkl” at 130-31.

Loney v. Miles213 F.3d 631, (4th Cir. May 3, 2000)afle), also ion point. There,
Officer Jeffrey Miles fatally shoMarco Antoine Loney after purswy him on foot after he fled
from a car that another officer had pulled ov&000 WL 530319, at *1.The officer testified
that, during the chase, Loney slipped and he “aawbject fall to the ground which appeared . . .
to be an ammunition clip from a handgun,” siaag Miles to believe Loney had a gun. When
Miles “yelled, ‘Police, Stop[,]’ Mles saw [Loney] bring both his leftind right arms in close to
his body and appear to reach into the waisth#Erds pants,” after which he continued running
and then “appeared to reach once again intaviistband of his pantsith his right hand.” Id.

Miles fired his gun when Loney “brought his rigdrm up and out and turned his head and upper
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body to the right,” at which point “Miles ‘lieved he had a weapon and was preparing to

shoot.” Id.

The administratrix of Loney’s estatedmight a § 1983 claim against Miles, and Miles
moved for summary judgment on qualified immunity ground&l. In opposition, the
administratrix presented four affidavits frontmesses, one of whom “did not actually see Loney
being shot,” two of whom “could not be locatied depositions,” and #hlast of whom, Watson,
“signed two affidavits that contradicted easther” and then “gave deposition testimony that
contradicted his affidavits.”ld. The three witnesses to thhosting agreed that that when
“Loney . .. saw the officer[,] Loney immediatelgised his shoulders and put his arms over his
head.” Id. at *1-2. Yet, Watson later “admitted thHat was looking at Officer Miles when the
gun went off and that he did not observoney’s actions before the gunshatl. at *2. The
administratrix also provided the biopsy repavhich indicated the path and direction of the

bullet in Loney’s body.ld.

The Fourth Circuit affirmed the district court’s summary judgment ruling in the officer’s
favor, reasoning that none of the affidavitatfsflied] Loney’s burden of showing a material
dispute warranting trial.Id. at *3. The court observed thahe of the affiants “did not see
Loney being shot” and two others could not be fowugh that their affidavits did not “set forth
such facts as would be admissible in evidenceRuals 56(e) required at the time, and therefore
could not be considered on summary judgniemd. The fourth witness'’s affidavits did “not

create an issue of material fact” becauselaier deposition testiomy thoroughly contradicted

8 While Rule 56(e) previously “require[dhat affidavits submitted on summary judgment
contain admissible evidence and be based on personal knowlgsigaes v. Techs. Applications

& Serv. Co, 80 F.3d 954, 962 (4th Cir. 1996), now, omation for summary judgment, “[a]
party may object that the mater@@ted to support or dispute a fact cannot be presented in a form
that would be admissible in evidence,” Fed. R. Civ. P. 56(c)(2).
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them and showed that he “was looking at Offiskles when the gun went off and . . . did not
observe Loney’s actions befothe officer fired his gun.” Id. Nor was the autopsy report

“inconsistent with Miles’s account.id.

The outcomes of these three cases control the outcome of the case before me. Here, itis
undisputed that, as iBigman the police were called to the scene because someone (in this case
Minor) had made violent threatand might have a weapon lbim. Like the officer inSigman
Wade “had ample knowledge of [Minor’'s] dangesness,” as Wade knew that Minor had been
drinking (like Sigman), had threaied Lewis (as Sigman had threatened Solomon), had said that
he was getting his gun, and refused to obey Wade’'s comm&wsis Sigmanl6l F.3d at 787.
Whether he actually had a gun on him is immateas it was reasonable for Deputy Sheriff
Wade to believe he was armed based on LewisdsTR'’s assertions thaflinor told them he

kept a gun in the attic and had gone to retriev&de id.

Here, as infSigmanand Anderson the officer used deadly force in response to someone
(Minor) refusing to obey his comands and behaving in a way thia¢ officer found threatening.
Sigman was approaching the officer outside; Waiée to open the storm door between him and
the officer, and only the screeri that door separated tio. Anderson, Loney, and Minor
each were shot when they moved their hands rebweéat the officer wrongly perceived to be a

gun. See Andersqr247 F.3d at 128;oney 2000 WL 530319, at *1.

In Sigmanand Anderson the officer’s testimony was corroborated by other officers but
contradicted by bystanders with enfierior vantage point. lhoney as in this case, the officer’s
testimony was not corroborated kalso was not contradicteddere, while the witnesses may
differ in their recollections of the dog’s behawri Minor’s attire, Depuyt Sheriff Wade’s exact

commands, and when Wade drew un, there is no contradictory testimony with regard to any
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material facts. Insofar as Lewis’s and '$Restimony created any disputes, it does not
“effectively impact the credibilityf [Deputy Sheriff Wade’s] teshony . . . as to his perceptions

of what he saw from an entiretiiffferent—and closer—vantage poingée Sigmanl61 F.3d at

788, and “minor discrepancies in testimony do notteraamaterial issue of fact in an excessive

force claim, particularly when, as here, thiéness views the event from a worse vantage point

than that of the officers Anderson247 F.3d at 131. Wade’s testiny is, in fact, corroborated

by Lewis and TR as to the matdrfacts. Although rither could clearly se Minor, Lewis could

tell that, despite Wade’s orders, he did not have his arms raised, because she could not see his
hands, and TR heard Wade repeltelirect Minor to raise hifiands and not to move. And,
although Lewis could not tell whinor was doing with his armand hands and thought that he

“reached towards the front of his jacket,” shieg Wade, testified that Minor moved his arms.

In SigmanandAndersonthe facts were more favorable to the plaintiffs than the facts are
for Plaintiffs here, as those plaintiffs produced evidence in support opth&tions, yet they did
not prevail in their oppositions to the defendasteshmary judgment motiondndeed, Plaintiffs
have not presented any evidence that Minor wats intoxicated and béglerent, or that he
obeyed Deputy Sheriff Wade’s commands or Keiptarms raised, without moving them in a
way that could cause a reasonable officer ieebe he was reaching for a gun. Thus, there is
“nothing [to] contradict[] the fact that a remsable officer would haveerceived [Minor] as a

dangerous threat.5See Sigmaril61 F.3d at 786.

Thus, taken in the light most favorable Rtaintiffs, the material evidence shows that
Wade reasonably believed that Minor recentlyedaggressively enoughb prompt Lewis and
her son to call 911 seeking peotion; had made violent threathad announced that he was

getting a gun; and reached to open the storam dod enter the house where the officers, Lewis,
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and her son were. It also shows that only reest separated Minor from the occupants of the
house and, as someone who sometimes staydldeahouse, Minor might have had a key.
Moreover, Minor repeatedly refused to folldhe officer's commands, and Minor moved his
arm or hand to where he could have had a@uncealed. Thus, Minor “posed an immediate
threat to the safety of the officeor others,” and if he was nctively resisting arrest,” he was
at least actively resisting submitting to the officer's contrdee Sigmanl6l F.3d at 787
(quotingGraham v. Connqr490 U.S. 386, 396—-97 (1989)). Here, agderson “the severity

of the crime at issue” is “irrelevant . . . beca(tbe Court’s] focus is on the circumstances as
they existed at the moment force was usedd ga]t the precise moment that [Wade] used
deadly force, he reasonably believed that [Mimmsed a deadly threat to himself and others.”
See Andersqr?47 F.3d at 131-32. And, Deputy Sheriff Walitke not need to wafor Minor to
point the gun at him or even see the gun imdvffis hands “before [he was] entitled to take
action.” Id. at 131;Sigman 161 F.3d at 788McLenagan 27 F.3d at 1007. “[A] reasonable
officer possessing the same informatioould have believed that [use of deadly force] was

lawful.” See Slattery939 F.2d at 216.

Wade has met his burden pfoving qualified immunitysee id, and Plaintiffs have not
identified any facts supporting their position thgade’s actions were unjustified. Therefore,
summary judgment in Wade’s favor isoper on the § 1983 claims (Counts IV and VBge
Anderson v. Liberty Lobby, Inc477 U.S. 242, 251-52 (1986\tatsushita Elec. Indus. Co. v.

Zenith Radio Corp.475 U.S. 574, 585-87 & n.10 (1986); FedR.. P. 56(a), (c)(1)(A).
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Obijectively Reasonable Use of Force

1. State constitutional claim

Plaintiffs claim that “[t]he acts of DefendWade in repeatedly shooting, and shooting
at Michael Minor for no legitimate reason and whikewas unarmed and presenting no threat of
any kind to anyone were in vigian of Article 24 of the Marylad Declaration oRights.” Am.
Compl. 1 34. They argue thainder Maryland law, “governmental entities do not enjoy
immunities for violations of th&laryland Constitution,” and “DefendaWade is not entitled to
public immunity.” PIs.” Opp’n 23-24In Reply, Defendants stateatithey do not argue that the
County is entitled to governmental immunity frais claim; “[r]ather,Defendants contend that
Prince George’s County, Maryland is entitled summary judgment on the Article 24 claim
because Wade’s actions were ‘objectivelagonable.” Defs.” Reply 11. And, while
Defendants still assert “[t]he dorte of public official immunity” in their Reply, they raise it as
a “bar[] [to] Plaintif's common lawclaims against Deputy ShiérWade,” not the state
constitutional claim against himSee id(emphasis added)Therefore, | will consider whether

the undisputed facts establish Dedants’ liabilityunder Article 24.

Article 24 of the Maryland Dearation of Rights “prohibig] employment of excessive
force during a seizure,” and the same standébjective reasonables® applies for analyzing
an Article 24 claim as for analyzing a claim under the Fourth Amendidenty v. Purnell 652
F.3d 524, 531, 536 (4t@ir. 2011) (citingRandall v. Peac0927 A.2d 83, 89 (Md. Ct. Spec.
App. 2007));see also Beall v. Holloway-Johnsob30 A.3d 406, 417-18 (Md. 2016) (“The
analysis for an Article 24 violation follows thenalysis used for clais under the Fourteenth
Amendment to the United States Constitution andq assult, ‘all claims that law enforcement

officers have used excessive force—deadly or+otthe course of amrrest, ... should be
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analyzed under the Fourth Amendmeijt["seasonableness” standard.” (quotirf@kwa V.
Harper, 757 A.2d 118, 141 (Md. 2000) (quotir@raham v. Connor490 U.S. 386, 395
(1989)))); Espina v. Prince George’s Cnty82 A.3d 1240, 1266 (MdCt. Spec. App. 2013)
(“[Aln Article 24 claim is viable if a claimant can pve excessive force under tkBraham
test.”), aff'd sub nomEspina v. Jacksqril2 A.3d 442 (2015 Smith v. Bortner998 A.2d 369,
375 (Md. Ct. Spec. App. 2010)Maryland cases have said that the standar@nalyzing claims

of excessive force by police officers are thensaunder Articles 24ral 26 of the Maryland
Declaration of Rights and that thest is one of objecte/reasonableness, as set forth in the U.S.
Supreme Court’s Fourth Amendment caseGodham v. Connqr490 U.S. 386, 397 (1989).”
(citing, e.g.,Okwg 757 A.2d at 141)). As noted, “use of force is contrary to the Fourth
Amendment if it is excessive under ebiive standards sEasonableness.Saucier v. Katz533
U.S. 194, 201-02 (2001) (citinGgraham v. Conngr490 U.S. 386 (1989))eceded from on
other grounds by Pearson v. Callahasb5 U.S. 223 (2009). Thus, Deputy Sheriff Wade’s
“actions are judged on a standafdobjective reasonablenessSigman v. Town of Chapel Hill

161 F.3d 782, 786 (4th Cir. 1998) (citi@yaham 490 U.S. at 396-97).

| discussed this standard in detail in #extion on qualified immunity, above. In the
context of Article 24liability, however, Deputy Sherif\WWade no longer has the “greater
protection” that qualified immunity provided from the federal claingee Saucies33 U.S. at
205. The inquiry differs in that qualified immuniity available even if the officer was mistaken
in believing that it was legal to employ deadly forc®attery v. Rizza939 F.2d 213, 216 (4th
Cir. 1991). The question now is not whetHar reasonable officer possessing the same
information could have believed that $iconduct was lawful,id., but rather whether Wade’s

conduct was, indeed, lawful.
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Here, there was no “mistaken understandimg’Deputy Sheriff Wadeegarding whether
the use of deadly force was legal in tieumstances under which he shot Min&eeSaucier
533 U.S. at 205. Rather, it is welitablished that “[a] policeffacer may use deadly force when
the officer has sound reason to believe that aestiggses a threat of serious physical harm to
the officer or others.” Littleton v. Swonger502 F. App’'x 271, 275 (4th Cir. 2012) (quoting
Elliott v. Leavitt, 99 F.3d 640, 642 (4th Cir.1996) (citingennessee v. Garne4/71 U.S. 1,
(1985))). As | concluded above, the undisputedterial facts establish that Deputy Sheriff
Wade was told that Minor was threatening &mate and had said he sveetrieving his gun, and
Wade observed Minor’s drunken state, attempt to enter the house, and unwillingness to follow
Wade’s commands. Additionally, Wade saw Minmove his hand to where he could have had a
gun. On that basis, Wade had “sound reason toveélteat Minor “pose[d] a threat of serious
physical harm to the officer or othersSee id. Therefore, Deputy Sheriff's Wade’s actions were
objectively reasonable under the Fourth Amendnaed Article 24 of th Maryland Declaration

of Rights, and Plaintiffs cannot prevail their state constitutnal claim (Count VI).
2. Assault and battery and intentionaflintion of emotional distress

Plaintiffs also claim that Dmuty Sheriff Wade is liable fassault and battery because he
“without proper grounds, willfully and maliciouskhot Michael Minor, te decedent, at least 2
times, ... without justificatin and without decedent presegtiany threat of any kind to
Defendant Wade or anyone elseRm. Compl. 1 25. And, theglaim intentional infliction of
emotional distress, based on Wade’s allegédktremely reckless, malicious and indifferent
conduct, including but not limited to murdering himld.  31. But when, as here, “the use of
force was objectively reasonable, any state laainclfor assault or battery would also fail.”

Holloman v. Rawlings-BlakéNo. CCB-14-1516, 2015 WL 4496413, at *5 n.11 (D. Md. July 22,
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2015),aff'd sub nomHolloman v. MarkowskiNo. 15-1878, 2016 WL 5864510 (4th Cir. Oct. 7,
2016). Likewise, given that an element of anntitenal infliction of emotional distress claim is
that “the conduct alleged must be ‘extremel autrageous,” and | hawencluded that Deputy
Sheriff Wade’s actions were objaely reasonable, he is em¢itl to summary judgment on this
claim as well. SeeJackson v. Pena@8 F. Supp. 3d 423, 432 (D. Md. 2014) (quotkhayris v.

Jones 380 A.2d 611, 614 (Md. 1977)).
3. Wrongful death

Additionally, Plaintiffs claim that[a]s a direct result of # negligence and/or wrongful
acts of the defendants, Plaintithd the next of kin of the decedent, incurred burial expenses,
loss of the pecuniary value of services exedpio be performed by the decedent and other
damages recoverable under the [Wrongful Death] Act.” Am. Compl. §23. The Maryland
Wrongful Death Act provides thdfaln action may be mainitaed against a person whose
wrongful act causes the death of another.” Kdde Ann., Cts. & Jud. Proc. 8 3-902(a). “A
wrongful act is ‘an act, neglect, or defaultliding a felonious act which would have entitled
the party injured to maintain an action aedover damages if death had not ensudgktate of
Morris v. Goodwin No. DKC-13-3383, 2015 WL 132617, %t (D. Md. Jan. 8, 2015) (quoting
Grinage v. Mylan Pharm., Inc840 F. Supp. 2d 862, 872—73 (D. Md. 2011) (quoting Cts. & Jud.
Proc. § 3-901(e))). Stated differently,

To succeed on a wrongful death claimder Maryland law, a plaintiff who

gualifies as a beneficiary under theowgful death statute “must show by a

preponderance of the evidenthat the conduct of [theefendant was negligent

and that such negligence was a proximate cause of the death of the decedent.”
Weimer [v. Hetrick309 Md. 536, 554, 525 A.2d 643, 652 (1987)].

Young v. Swingy23 F. Supp. 3d 596, 613 (D. Md. 2014) (quot®sunde v. Lewi281 F.R.D.

250, 260 (D. Md. 2012) (citations omitted). e¢ause, as discussed above, Deputy Sheriff
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Wade’s “actions were, as a matter of law, reaBEnan the circumstances of this case, they
cannot be negligent or wrongful, as reqdi by [the Wrongful Death Act].'SeeSigman v. Town
of Chapel Hill 161 F.3d 782, 789 (4th Cir. 1998) (dissing North Carolina wrongful death

statute, which similarly requisea negligent owrongful act).
ORDER

For the reasons stated in this MemorandunmiOp, it is, this_15th day of February,

2017, hereby ORDERED that

1. Plaintiffs’ “Survival Act” claim (Countl) and their § 1983 claim against the County
(Count VIII) ARE DISMISSED with Plaintiffs’ consent;

2. Defendants’ Motion for Summary JudgmeBICF No. 55, IS GRANTED as to the
remaining claims;

3. The Clerk SHALL SEAL ECF Nos. 55-1, 60,60-1, and 60-2,;

4. The parties jointly SHALL NOTIFY the @urt by February 28, 2017 whether TR is a
minor and, if he is, provide copies BCF Nos. 55-1, 60,60-1, and 60-2 with TR’s
names redacted; and

5. The Clerk IS DIRECTED to close this case.

IS

Paul W. Grimm
United States District Judge
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