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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
Southern Division

*

STERLING LINDSAY, & al.,

Plaintiffs,
*
V. Case No.: PWG-15-1031
*
RUSHMORE LOAN MANAGEMENT,
SERVICES, LLC, *
Defendant. *
* * * * * * * * * * * * *

MEMORANDUM OPINION AND ORDER

After Plaintiffs Sterling Lindsay and RaehLindsay (collectively, the “Lindsays”)
stopped making payments on their mortgagen]oDefendant Rushmore Loan Management
Services, LLC (“Rushmore”) tried, without successcollect on the debt. Rushmore ultimately
initiated proceedings in state cduto foreclose on 2507 Monroe Court, Waldorf, Maryland
20603 (the “Property”), the Lindsays’ real propeptyrchased with the proceeds of the loan. In
this action, the Lindsays allegeathin its debt collection effat Rushmore violated the Real
Estate Settlement Proceduses (“RESPA”), 12 U.S.C. § 260&t seq.the Fair Debt Collection
Practice Act (“FDCPA”), 15 U.S.C. § 1692a; ati Maryland Consumer Debt Collection Act

(“MCDCA”"), Md. Code § 14-20%t seq. ECF No. 1¢¢ Rushmore moved to dismiss for failure

! Clark v. Lindsay No. 08C14002602 (Cir. Ct. Charles Cnty., Md. filed Oct. 7, 2014). The
Maryland Judiciary Case Se@r website, http://casesearatuds.state.md.us/casesearch/
inquirySearch.jis, the contents of which | judity notice, Fed. R. @i P. 201, 803(8)(a)(i),
901(b)(5), establishes th@tark v. Lindsayis still pending.

2 Plaintiffs voluntarily dismissed their claiagainst Defendant Atlantic Law Group, LLC, ECF
Nos. 4, 8, and amended their complaint, ECF No. 10.
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to state a claim and based on ¥mungerabstention doctrinesee Younger v. Harrigl01 U.S.

37 (1971), but | denied both motions. ECF Nos. 18, 53.

Now pending is Rushmore’s Motion for Summary Judgment, ECF No. 46, which the
parties fully briefed, ECF Nos. 46-4, 47, 47-3, 4Bhe parties also fitk executive summaries,
ECF Nos. 46-1, 47-1, and a Jofatatement of Facts, ECF N46-3, as well as voluminous

exhibits, ECF No. 47-5. A hearing is unnecess&wgelLoc. R. 105.6.

There is no genuine dispute that the Lindsays submitted a complete loan modification
application by May 2014. Therefore, Rushmord dit violate RESPA with regard to the
Lindsays’ later loss mitigation applications, be@isvas not required to comply with the loss
mitigation procedures for any of Plaintiffs’ loss mitigation applications submitted after the May,
2014 complete application. Additionally, a statafdimitations bars Plaintiffs’ FDCPA claims.
Also, the Lindsays cannot succeed on their MCDCA claim because, in part, they challenge the
validity of the debt, which is not permissibleder the statute, and to the extent that they
challenge the amount rather thtdre validity, they cannot shothhat the amount in excess of
what they believed they owed was an unauthorigpd of charge, as a MCDCA claim requires.
Finally, the Lindsays cannot suetk on their RESPA claim reghng Rushmore’s allegedly
delayed response to their inquiry about theibtdeecause Plaintiffs have not provided any
evidence that Rushmore’s failure to providenaely response caused damages. Accordingly, |

will grant Rushmore’s Motion as to all counts.

Standard of Review

Summary judgment is properhen the moving party demonstrates, through “particular
parts of materials in the record, includirdepositions, documents, electronically stored

information, affidavits or declations, stipulations ..., adssions, interrogatory answers, or



other materials,” that “there 80 genuine dispute & any material facand the movant is
entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a), (c)(1)(A¥ee Baldwin v. City of
Greensborp 714 F.3d 828, 833 (4th Cir. 2013). thle party seeking summary judgment
demonstrates that there is no evidence to stipp@nonmoving party’s case, the burden shifts to
the nonmoving party to identify evides that shows that a genuineslite exists as to material
facts. See Matsushita Elec. InduSo. v. Zenith Radio Corp475 U.S. 574, 585-87 & n.10
(1986). The existence of only“acintilla of evidence”is not enough talefeat a motion for
summary judgmentAnderson v. Liberty Lobby, Incd77 U.S. 242, 251-52 (1986). Instead, the
evidentiary materials submitted must show faatenfiwhich the finder of fact reasonably could

find for the party opposing summary judgmeld.

Count | : Violations of RESPA

The Lindsays stopped making mortgage paymen2)09 due to “Mr. Lindsay’s loss of
income.? Jt. Stmt. of Facts { 5. lthough they claim that they dmght their loancurrent in
April 2012, Am. Compl. 11 51-53, 58, they conceads they again stopped making payments in
2013 or 2014, Jt. Stmt. of Facts  10. Thus, in December 2013, they found themselves in default
and unable to pay the amount necessary to cerddfault, which the parties agree was at least
$57,000. Jt. Stmt. of Facts 1 7-9. They submitted two “Home Retention Packages” in late

2013 and early 2014, but Rushmore informed them that both were incorthl§te12, 14.

% Because the facts pertaining ¢ach count largely are distindtwill present them with the
discussion of each count. | consider the factheénlight most favorable to Plaintiffs as the non-
moving party, drawing all justifiable inferences in their fawicci v.DeStefanp557 U.S. 557,
585-86 (2009)George & Co., LLC v. Imagination Entm’t Ltca75 F.3d 383, 391-92 (4th Cir.
2009).



A few months later, in April 2014, the Lindsays submitted another incomplete loan
modification application; Rushmore notifiedeth that it, too, was incomplete, and they
submitted the missing documents, such that, by May 29, 2014, they had “submitted a complete
and full package to Rushmore for review.” Stmt. of Facts f{ 16—-19. Rushmore denied the
application on May 29, 2014d. 1 20. Despite agreeing to thenidStatement of Facts and that
they had submitted what they believed to&eomplete loan application, the Lindsays now
“dispute that Rushmore ever deemed this application complete,” given that Rushmore never
notified them that it was completand because it was then denied (in Plaintiffs’ view) for failure

to submit a sufficient down payment. Pls.” Opp'n 2.

The Lindsays submitted yet another loan madiion application to Rushmore later that
year, and Rushmore acknowledged receipt irtarldated December 3, 2014. Jt. Stmt. of Facts
1 21. Rushmore denied this loan maghfion application on January 15, 2015, “because a
complete package was not received more than 37 days before the ForeclosurédS§le2.
Finally, the Lindsays “submitted a package for short sale review on February 19, 2015,” on
which Rushmore failed to render a decisiathin thirty days. Am. Compl. 1 97-9&eeDef.’s

Mem. 7.

In Count I, the Lindsays claim that Rushmwiolated RESPA’slual-tracking provision,
12 C.F.R. §1024.41(g), by scheduling a foreclosure sale for February 5, 2017, even though
Plaintiffs contend that they had submitted eptete loan modification application on December
17, 2014. Am. Compl. 7 83, 86-88. The Lindsagsert that, if the application were
incomplete, “Rushmore failed to setiok notice of incomplete appdition within five(5) days of
receipt of Plaintiffs’ aplication, as required by 12 E. R. § 1024.41(b)(2)())(B).Id. T 93.

Plaintiffs also allege that “Rushmore further violated RESRégulation X by referring



Plaintiff's loan to foreclosure after loss mittgan had begun and the modification review was in
Process.” Id. §96. Additionally, they allege that, pursuant to 12 C.F.R. 8 1024.41(c),
“Rushmore was required to render a decision @ndthort sale application within thirty (30)

days,” but Rushmore failed to do $a. 7 97-98.

Rushmore argues that it is entitled gammary judgment on Count | because it is
undisputed that the Lindsays submitted, and Rusbk reviewed, a complete loan modification
application in May 2014, and theoeé their later applications fdoan modification and short
sale “are not subject to RESPA under RESPA’s duplicative requests provision.” Def.’s Mem. 5—
6. Rushmore asserts, and the Lindsays dodmyute, that Plairffis’ loan modification
applications, as well as their February 19, 28hbrt sale request, constituted loss mitigation

application for purposes of 12 C.F.R. § 1024.8¢¢ idat 6, 7.

The Lindsays counter that, although they siifeth a complete application in May 2014,
“it is unclear whether or not Rushmore deertiesl application complete, as it does not appear
that Rushmore ever sent Plaintiffs a notice thair application was considered complete or
incomplete, as required under 12 C.F.R. ®4.41(c)(3)(i),” and therefore their May 2014
application was not “a ‘single complete loss gation application, so as to render the December
2014 application a ‘duplicative request’ not ®dbjto RESPA’s dual tracking provision.” PIs.’
Opp’n 6. Noting that Rushmore’s reason forNtay 29, 2014 denial was that “t[hje amount of
the good faith down payment is insufficient to ofeloan modification,” th Lindsays insist that
Rushmore had asked them for “documents’ indicatprgpof of fundsfor a good faith down
payment,” not for the good faith down payment itséll. at 7 (emphasis added). In their view,
this creates a genuine dispute “as to whetRashmore denied thiapplication for being

incomplete due to Plaintiffs’ failure to submit a down paymemd.”



The parties agree about the relevant lsggDef.’s Mem. 5-6, Pls.” Opp’'n 6, which is
straightforward: “A servicer is only required t@mply with the requirements of this section
[pertaining to loss mitigation procedures] for a singdenplete loss mitigation applicatidor a
borrower’s mortgage loan account.” 12 C.FgRL024.41(i) (emphasis added). The regulation
defines “loss mitigation application” as “an ol written request for a loss mitigation option
that is accompanied by any information required by a servicer for evaluation for a loss mitigation
option,” 12 C.F.R. 8 1024.31, and “complete loss rattan application” as “an application in
connection with which a servicéas received all the information that the servicer requires from
a borrower in evaluating applications for the lastigation options available to the borrower,”
12 C.F.R. 8 1024.41(b)(1). If a borrower submitsapplication that is natomplete and fails to
complete it “for a significant period of time,” slgite the servicer’s “exercise[] [of] reasonable
diligence in obtaining documents and informatiowamplete [it],” and the servicer exercises its
discretion to “evaluate [the] incomplete losgtigation application and offer [the] borrower a
loss mitigation option,” that “evaluation and offer. shall not constitute an evaluation of a
single complete loss mitigation application for pases of paragraph (i) of this section.” 12
C.F.R. § 1024.41(c)(2)(i}}. Thus, the issue is whether the w@pited facts show that Rushmore

received a “complete loss mitigation application” in May 2014.

With regard to Plaintiffs’ assertion that Rushmore failed to comply with 12 C.F.R.
§ 1024.41(c)(3)(i)'s requirement thdtvithin 5 days . . . after oeiving a borrower’'s complete
loss mitigation application, a servicer shall previtie borrower a writtenotice that sets forth
... [t]hat the loss mitigation application isnaplete,” | note that 8§ 1024.41(c)(3)(i) does not go

into effect until October 19, 2017. Thereforeg tlegulation does not yet require notice that a

* Defendant erroneously cites tisisbsection as §0P4.41(b)(2)(ii). SeeDef.’'s Mem. 6.



loss mitigation application was complete, and Plaintiffs’ contention that the five day notice of
receipt of a complete loss mitigation applicatagplied to their May 2014 application is without

merit. Seel2 C.F.R. § 1024.41.

As for whether the May application wascamplete loss mitigation application, the
undisputed evidence shows that, after Riffsn submitted their April loan modification
application, Rushmore requested additional danisincluding “[p]roofof funds for good faith
down payment.” Apr. 8, 2014 Ltr. to Pls., Rec. 195. Rushmore once again requested
additional documents on April 25, 2014; it appeilwa by that time, Rshmore had received
“[p]roof of funds for the down payment,” becaubat category was not checked on the list of
outstanding items. Apr. 25, 2014 Ltr. to .PI3t. Rec. 200-01. On May 29, 2014, Rushmore
informed the Lindsays that their “request wasefully considered,” but Rushmore could not
“offer [Plaintiffs] a loan modification at fht] time” because, even though Rushmore had
received “proof of the good faith down payment[,]. [tihe amount of good faith down payment

[was] insufficient to offer a loan modifidan.” May 29, 2014 Ltr. to Pls., Jt. Rec. 205-06.

Contrary to the Lindsays’saertions, the undisputed evidenclearly shows that they
submitted a complete loss mitigation applicatimejuding proof that they could make a good
faith down payment, and Rushmore regarded thegbmission as complete when it denied the
application. Despite the argughmisleading wording in the deli letter that referred to an
“amountof good faith down payment” rather than the amount that Plaicbtii$d provideas a
good faith down payment, it is illogal to interpret Rushmore’s dahito state that Plaintiffs

were supposed to, but failed to, provide a géath down payment, when Rushmore never



requested an actual payménRather, Rushmore received all of the information it requested and
denied the application becsuPlaintiffs failed in their loan adification application to show that
they could provide a sufficient good faith down pa&ymif the applicationvere approved. Thus,
there is no genuine disputeaththe Lindsays’ May 2014 loamodification application was a
complete loss mitigation application under 12 8. 1024.41(b)(1). Therefore, Rushmore was
not required to comply with the loss mitiga procedures of 12 C.F.R. § 1024.41 for any later
loss mitigation applications that the Lindsay$rsitted, such as their later loan modification
applications and their short sale requeSeel2 C.F.R. § 1024.41(i). Consequently, Rushmore
did not violate RESPA with regard to the Lindsays’ later loss mitigation applications, and
summary judgment in Rushmore’s favor on PIfisitRESPA claims in Count | is appropriate.

Seed.; Fed. R. Civ. P. 56(a).

Count |1: Liability under FDCPA

On December 11, 2013, Rushmore issued acHatf Intent to Foreclose (sometimes
“Notice”), which stated that the amount required to cure the default was $100,665.57, and that
the creditor was RBS Financial Produdts;. (“RBS”). Notice, Jt. Rec. 54eeDec. 11, 2013
Ltr. to Pls., Jt. Rec. 65 (Notice cover letttating that the “total amount due” was $102,807.36,
but it stated that the total was “less [an] ppléed balance [of] $2,141.79fdr an actual total of

$100,665.57). The Lindsays claim that the maxinamount necessary to cure their default at

> Plaintiffs also argue thatRushmore should not haveken language from 12 C.F.R.

§ 1024.41(g) informing Plaintiffs of the need tdbait their complete apipation ‘greater than

37 days from the scheduled foreclosure salafter Plaintiffs apled again for a loan
modification in December 2014, if their “Deceerl2014 application waa duplicative request
not subject to RESPA’s dual tranf provision.” Pls.” Opp’n 7. Rintiffs provide no support for
their argument that Rushmore’s handling of Brecember application affected the completeness
of their May application, and | will not consider theelLoc. R. 105.1 (requiring an opposition to
a motion to be “accompanied by a memoranduttingeforth the reasoning and authorities in
support of it”).



the time of the Notice should have be$t7,242.82 and the actual creditor was Random
Properties Acquisition Corp. Il (*RandonProperties”). Am. Compl. 9 56-58, 66-68.

Rushmore then filed an Order to Docket (sames$ “Order”) on October 7, 2014. Jt. Rec. 1-90.
The Lindsays claim that the Omdgtated that the debt was $115,08F.68en, according to the

Lindsays, it should haveeen $87,370.62. Am. Compl. {1 60-61.

The Lindsays claim that Rushmore violatik@ FDCPA by “[flalsely representing the
amount of the debt” in the Notice of Intent torédose and the Order @ocket, in violation of
15 U.S.C. 81692e(2)(A). Am. Compl. T 105(a), (€hey claim that Rushmore also violated the
FDCPA by “[m]isleading [Lindsay ®tling] to believe that the amnt he paid to Rushmore and
the previous loan servicer was incorrectyiolation of 15 U.S.C81692e(A) and 81692e(10)";
“[flalsely representing the creditor in the Noticelofent to Foreclose, imiolation of 15 U.S.C.
81692¢e(A), 81692¢e(10), and/or 8169R4Y’; and “[f]ailing to appropriately identify the name of
the creditor to whom the debt is owed, in aigdn of 15 U.S.C. §1692¢g(@) [in the Notice].”

Id. 1 105(b)—(d)see id T 66—68.

Rushmore argues that the one-year statutemitations for FDCPA claims bars all of
these claims. Def.’s Mem. 8-9. The Lindsaysndt dispute Rushmoreassertion that “the
FDCPA violations in the Deoeber 11, 2013 Njotice] fall outsidef the one year limitations
period, as Plaintiffs filed thelaw suit with this Court on April0, 2015,” insistig instead that

their claims regarding the Order Bmcket are timely. Pls.” Opp’n 8-9.

® The Affidavit of Default, Jt. Rec. 31, filed withe Order to Docket, Jt. Rec. 5, lists interest of
$106,640.00 and escrow advances of $8,441.68, which total $115,081.68.

" Rushmore asserts that “Plaintiffs agree that Nfotice] falls outside the one year limitation
period because it is dated December 11, 2013 aneftinersummary judgment is appropriate as
a matter of law under Count Il as to the Nfeli” Def.’s Reply 3. In Rushmore’s view,
“Plaintiffs creatively argue [inconsistently witheir pleadings] that thegre not suing under the



As with the RESPA claims, the pigs agree on the governing laBee id. Def.’'s Mem.
8-9. A FDCPA claim “may be brought in any appriate United States strict court without
regard to the amount in controversy, or in atiyer court of competent jurisdiction, within one
year from the date on which the violation ot 15 U.S.C. 8§ 1692k(d). “[T]he limitations
period for FDCPA claims commees ‘from the date of thert violation, and subsequent
violations of the same type dotnestart the limithons period.” Bey v. Shapiro Brown & Alt,
LLP, 997 F. Supp. 2d 310, 316 (D. Md.) (quotiMgGhee v. JP Morgan Chase Bank, NMo,
DKC-12-3072, 2013 WL 4495797, at *7 n.1D. Md. Aug. 20, 2013) (quotingrontell v.
Hassett,870 F. Supp. 2d 395, 404 (D. Md. 2012pJfd, 584 F. App'x 135 (4th Cir. 2014).
Indeed, restarting the limitations period for eadmmunication allegedly in violation of the
FDCPA “would disincentivize credits from attempting to resohdebts extrajudicially because
each notice attempt would rest#ine statute of limitations.”ld. Thus, if “(1) the subsequent
communications are continued efforts to collectsame debt,” and “(2) the validity of the debt
itself is not challenged,” then “the FDCPA statute of limitations is not reset by each
communication.” Id. at 316—-17 (citingReyes v. Wells Fargo Bank, N.Ng. 13-CV-547, 2013

WL 3874527, at *2 (E.D. Va. July 24, 2013).

The Lindsays filed suit on April 10, 2015. ECF No. 1. As Rushmore sees it, the one-
year statute of limitations for FDCPA claimsréadhe claims based on the Notice of Intent to

Foreclose and the Order to Docket alikecdhese the December 11, 20M8tice of Intent to

N[otice], but rather, under the O[rder] whiés dated later than the N[otice].ld. As | read
Plaintiffs’ Opposition, they idenyf two sets of claims in Courit — those arising out of the
Notice, which are barred, and one arising out ef@der, which they argue is not barred. PlIs.’
Opp’'n 8-9. Plaintiffs clearly Eged in their Amended Complaithat Rushmore breached the
FDCPA by misrepresenting the amount due the Order to Docket as $115,081.68 when,
according to Plaintiffs, “[a]t th[at] time, ¢hmaximum amount due would be no more than
$87,370.62.” Am. Compl. 11 60-61, 105(e). Accordingwill consider tke timeliness of this
claim.

10



Foreclose preceded this lawsuit by more thany@ae, and the claims stemming from the Order
to Docket relate to the same debt. Def.’s M&0. As noted, no dispute exists with regard to
the material facts concerning the untimelines®laintiffs’ FDCPA claims based on the Notice
of Intent to ForecloseSeePIs.” Opp’n 8. Thus, Rushmore estitled to summary judgment on

those claims in Count lISeel5 U.S.C. 8§ 1692k(d); Fed. R. Civ. P. 56(a).

Despite relying orthe language frorBeyquoted above, the Lindsagsgue that “there is
a genuine issue of material faat to whether the O[rder] wasseparate violation, which would
put it inside the limitations periody a continuing violation of #nN[otice].” PIs.” Opp’n 10. In
their view, the Order to Dockes “a separate violation of 13.S.C. 8 1692, and not a continuing
violation of the N[otice], as the information caited in the O[rder] diffrs from that contained

in the N[otice].”Id. at 9.

The Notice of Intent to Foreclose informedaintiffs that they were “at risk of losing
[their] home to foreclosure” because they hadssad one or more payments on [their] mortgage
loan.” Notice of Intent to Foreclose, Jt. Rec. 172. It stated that a foreclosure action could be filed
if they did not “bring the loan current, othereisure the default, aeach an agreement with
[their] mortgage company to avoid foreclosuréd. The Notice also statefiat “[a] foreclosure
action, called an order to docket or complainfdeeclose (the ‘Ofrder]’). . . must be filed in
Circuit Court in order to move forward with rieclosure proceedings,” but “may not be filed
against [Plaintiffs] in court until at least 45 days after this Notice was maildd.Jt. Rec. 173.
Additionally, it statedhat “[tjhe O[rder] cannobe filed until [the] loan is 90 days past due, and
[Plaintiffs] have been sent this Notice.ld. The property subject to the Notice was “2507
Monroe Ct, Waldorf, MD 20603,Plaintiffs’ Property, and the Lindsays were the borrowers.

Id., Jt. Rec. 174.

11



The Order to Docket identifies the Lindsay®operty as well, and lists the Lindsays as
Defendants in the foreclosure action. Order tck2b, Jt. Rec. 5. The Notice was listed as an
exhibit and served on the Lindsays, along with the Order to Dod#etJt. Rec. 5-6, 52-64.
Thus, the undisputed evidence shows that thecBaif Intent to Foreclose and the Order to
Docket both were “efforts to collect the same deamely the debt Plaintiffs owed under their
mortgage loan. The Lindsays’ efforts to characteheen as distinct claims fly in the face of the

undisputed facts and are unavailing.

It is undisputed that the Lindsays challenge vhlidity of the debasserted in the Notice
of Intent to Foreclose, insofar as they claimat Rushmore attempted to collect the debt on
behalf of a party othethan the secured partgeeAm. Compl. 1Y 66—68; Pls.” Opp’n 9; Def.’s
Mem. 14-15. But significantly, withegard to the Order to Doek Plaintiffs do not challenge
the validity of the debtseeAm. Compl. 11 67-68 (stating thateti®rder to Docket listed the
correct secured party); thenly challenge the amount dte cure the defaulseeAm. Compl.
19 58-61, 105 (alleging that the amount listed on the Order was $115,081.68 when arrearages
were $87,370.62); Pls.” Opp’10 (stating that, in their Amended Complaint at 1 60-61, “[t]he
amount listed in the O[rder] wassal alleged to be incect”). Indeed, theyoncede that they
have not made payments on their mortgage $iace May 2012 and could not cure their default
after that, even if the amount due was only tesapproximately $57,000 that they believed it
to be. Jt. Stmt. of Facts {1 5, 7-10; Abompl. 71 51-53, 58. A challenge to #mountof a
debt is not a challege to its underlyingalidity. Cf. Chaudhry v. Gallerizzdl74 F.3d 394, 406
(4th Cir. 1999) (noting that debt collector can confirm themount of debt claimed without
“vouch[ing] for the validity of the underlyindebt”); 15 U.S.C. § 1692e(2)(A) (providing that a

false representation may be of “the character, amaurggal status of any debt” (emphasis

12



added)). Therefore, the limitahs period for the claim arisingoim the Order to Docket began
on the date of the first alleged violation, wHeashmore sent the Lindsays the Notice of Intent
to Foreclose on December 11, 2013; service of tlaeiQo Docket did natestart the limitations
period. SeeBey 997 F. Supp. 2d at 316-17. Consequeilyshmore is entitled to summary

judgment on those claims in Count Il as w8kel5 U.S.C. § 1692k(d); Fed. R. Civ. P. 56(a).

Count I11: Violation of MCDCA

As noted, the Lindsays challenge the amount asiestated in the Notice of Intent to
Foreclose, as well as the legitimacy of the creditor listed on the document. Am. Compl. 1Y 56—
57, 66. They claim that “Defendant Rushmei@ated the MCDCA, 84-202(8) by claiming a
grossly inaccurate amount duedadentifying that it was colleatg a debt on behalf of a party

that had no legal right titne debt in its Notice of Intent to Foreclosed { 108.

“The MCDCA ‘prohibits debt collectors from utilizing threatening or underhanded
methods in collecting or attempting to collect a delinquent debtditt v. Alba Law Grp., P.A.
No. DKC-15-0458, 2015 WL 5032014, at *3 (D. Md. Aug. 24, 2015) (quoStavall v.
SunTrust Mortgage, IncNo. RDB-10-2836, 2011 WL 4402680, at *9 (D. Md. Sept. 20, 2011)).
The provision that the Lindsays invoke states thadebt collector attempting to collect an
alleged debt may not “[c]laim, attempt, or thten to enforce a righwith knowledge that the
right does not exist.” Md. Code Ann., Com. L&\4-202(8). To establish a violation of this
provision, the Lindsays must sho\d) that Defendant[] did not @Esess the right to collect the
amount of debt sought; and (2) that Defendartfrapted to collect the debt knowing that they

lacked the right to do so.Pruitt, 2015 WL 5032014, at *3.

This Court has stated repeatedly that, to @ifeyplaintiffs must“‘demonstrate that the

defendant ‘acted with knowledge as to tinealidity of the debt.” Id. (quoting Pugh v.

13



Corelogic Credco, LLCNo. DKC-13-1602, 2013 WL 5655705, at *4 (D. Md. Oct. 16, 2013)
(quoting Stewart v. Bierman859 F. Supp. 2d 754, 769 (D. Md. 2012) (emphasis in original)));
see also, e.gCole v. Fed. Nat'l| Mortg. Ass,iNo. GJH-15-3960, 2017 WL 623465, at *7 (D.
Md. Feb. 14, 2017)same);Okoro v. Wells Fargo Bank, N,ANo. PX-16-0616, 2016 WL
5870031, at *10 (D. Md. Oct. 6, 2016) (sam&yyah v. Capital One Bank, N,ANo. DKC-14-
1288, 2016 WL 930975, at *5 (Md. Mar. 11, 2016)appeal dismissedNo. 16-1361, 2016 WL
4501959 (4th Cir. Aug. 29, 2016) (same). Yet, thm€ also has held, sometimes in the same
opinions, that “a claim under 8§ 14-202(8) challengimg validity of the undeying debt . . . is
not viable.” Pruitt, 2015 WL 5032014, at *See also Awal?016 WL 930975, at *5 (“Plaintiff
... cannot challenge twalidity of the underlying debt under the MCDCA.Fontell v. Hasseft
870 F. Supp. 2d 395, 405, 406 (D. Md. 2012) (stdtag the MCDCA “is not a mechanism for
attacking the validity of the debt itself” arfgrovides no basis for lialty in contesting the
underlying debt”),aff'd, 584 F. App’x 135 (4th Cir. 2014)Indeed, the statute “is meant to
proscribe certain methods of debt collectiom@ido that end, it “focues on the conduct of the
debt collector in attempting to collect on thétlevhether or not the debt itself is validPtuitt,

2015 WL 5032014, at *5 (quotirigontell, 870 F. Supp. 2d at 405).

A recent Fourth Circuit opinion clarifies howpéaintiff can demonstrate that a debt was
invalid (and that the defendakhew this) without actually @ilenging the vidity of the
underlying debt itself, a task thateses counterintuitive at first. I6@onteh v. Shamrock Cmty.
Ass’n, Inc, 648 F. App’x 377, 381 (4th Cie016), the Fourth Circuitacated the dismissal of a
§ 14-202(8) claim and remanded for further procggsd The plaintiffs had claimed that the
defendants violated § 14-202(8) by filing “a reguéor writ of execution which attempted to

seek an amount in excess of what was owadd doing so “with knoledge that they were

14



seeking an unjustifiable amountConteh v. Shamrock Cmty. Ass’n, Jido. BPG-14-794, 2015
WL 5177752, at *6 (D. Md. Sept. 3, 2019)if'd in part, vacated in part, remande@48 F.
App’x 377 (4th Cir. 2016). Spedaflly, they “claim[ed] that dendants had no right to file a
request for writ of execution which sought $1,748.98, when only $1,483.96 remained due and
owing.” Id. at *6 n.8. When the Court dismissed tase, discovery haabt begun, and thus,
there was no evidence in the record tmws what the additional $265.02 representesee
Conteh) 648 F. App'x at 381. The defendants adjubat “even if tle writ of execution
inaccurately stated the amount due, defendants relasthhad a right to ect the debt because
they obtained a judgment againstiptiffs in District Court.” Conteh 2015 WL 5177752, at *6.
The magistrate judge observed thia plaintiffs had “not demotrated, and d[id] not appear to
suggest, that the underlying debt itself was invalidl” On that basis, she concluded that “[t]he
alleged discrepancy in the amount of the otherwadiel debt d[id] not constitute a violation of §
14-202(8)” because “defendants did not attemptoltect an invalid debt,” and she dismissed

the plaintiffs’ MCDCA claim. Id.

On appeal, the Fourth Circuit held:

A debt collector violates this provisidoy placing a lien on #hdebtor’'s property
for an amount in excess of the amountwoich the debt collector is rightfully
entitled if the amount sought exceeds the amount oagea result of the debt
collector’s inclusion of anunauthorized type of charg&ee Allstate Lien &
Recovery Corp. v. Stansbur®l9 Md.App. 575, 101 A.3d 520, 529-30 (2014)
(holding that debt collector’s inclusi of unauthorized $1,000 processing fee in
filing of lien constituted seeking righhat did not exist for purposes of § 14—
202(8) even though lien wéiged on valid debt).

Conteh) 648 F. App’x at 381 (emphasis added).observed that the cabad not progressed to
discovery, and therefore it waadt apparent from the record ather the alleged misstatement
of the amount owed was the résof a typographical or mathertigal error by [the defendants]

or whether it was the result ohft defendants] including a tyjé charge not authorized by the
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underlying judgment on which ¢ly sought satisfaction.ld. Because discovery might reveal
evidence that the discrepancy fiésd from the inclusion of annauthorized charge, dismissal

was inappropriateSee id.

Here, Rushmore contends that the Lindsegnnot recover under the MCDCA because,
in alleging that the amount andeditor were incorrect on the Notio Intent to Foreclose, they
“are essentially challenging the validity of the underlying debt.” D&lesn. 15. As for the
allegation that Rushmore listed the wrong creditas, iha challenge to the validity of the debt,
as the Lindsays are asserting that they did netamy sum to RBS, that RBS “had no legal right
to the debt.”SeeAm. Compl. 1 108. Therefore, summaunggment in Rushmore’s favor on this
aspect of Plaintiffs’ MCD@ claim is appropriate See Pruitt 2015 WL 5032014, at *F5ontell,

870 F. Supp. 2d at 405-06.

In Rushmore’s view, “Plaintiffs dispute [of] the amount owed” also “is an attack on the
validity of the debt itself, specifically the amdwf the default, and not Rushmore’s conduct in
servicing the loan.” Def.’s Meml6. But, as discusde Plaintiffs conced¢hat they were in
default, that is, that the delatas valid. Jt. Stmt. of Facf§ 7—10. They only contest the amount
owed, Am. Compl. T 108, and, discussed, a dispute over the amammeéd is not a challenge to
the validity of the underlying debtCf. Chaudhry 174 F.3d at 406; 15 U.S.C. 8§ 1692e(2)(A).
Thus, the Lindsays could prevail on their FICA claim and survive Rushmore’s summary
judgment motion if thy can establish prima faciecase. See Pruitt 2015 WL 5032014, at *3,

*5.

But, the Lindsays cannot establishpama facie case because theyannot show that
Rushmore “acted with knowledge as to tfnealidity of the debt.”Id. at *3 (quotingPugh 2013

WL 5655705, at *4). Fatally, theglo not claim, nor is there any evidence, that the amount
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Rushmore sought exceeded the amount the Lindsays believed they owed “as a result of the debt
collector’s inclusion of an umn#horized type of charge.”"See Conteh648 F. App’x at 381.
Rather, they assert that they made mortgagenpats that were not edited to their account,
and that Rushmore included these authorizedabeady paid, amounts in the debt listed on the
Notice of Intent to Foreclose and Order to DockBeeS. Lindsay Dep. 83:8-20, 84:9-14, Jt.
Rec. 113 (testifying that, when he saw what heebed to be an inflated amount on the Notice,
he did “not understanding how this numlmame about,” because after “going through the
bankruptcy and going through all ¢iose things,” and consideg “the money [he] put out
there,” it seemed “not right” for hirto “still [be] at th[at] point”)? Therefore, while Rushmore
may have sent the Lindsays a Notice of Interffdoeclose and/or Order ocket that listed an
amount owed greater than the amount they dgtualed, this possibleanaccuracy is not
attributed to the inclusion @n unauthorized charge and cansantly is not actionable under the
MCDCA. See Conteht48 F. App’x at 381. Rushmoreastitled to summary judgment on the

entirety of Plaintiffs’ MCDCA claim.See id.

® To demonstrate that the amount of the deb¢disin the Notice of Intent to Foreclose or the
Order to Docket was inaccurat®laintiffs rely on filingsin their bankruptcy proceeding,
including a Consent Order Modifying the Automéasitay that provided for the Lindsays to make
monthly payments to Random Properties beigimnn June 2010, Jt. Rec. 294-98; a Letter of
Default stating that the Lindsayvere in default of the Comst Order by approximately $6,000
(two monthly payments) as of July 2012, suggesthat they had made payments between June
2010 and July 2012, Jt. Rec. 300-03; and the €hd3 Standing Trustee’s Final Report and
Account from May 20, 2014, stating that $32,790v8#s paid toward “Mrtgage Arrearage”
through the Clerk of the Bankrigyt Court, Jt. Rec. 318-19. Whilkese documents show that
Plaintiffs made payments tveeen June 2012 and May 2012, they do nothing to establish what
the amount of the actual debt was when the Nadfcktent to Foreclose issued in December
2013 or when the Order to Docket issued in October 2014.
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Count | V: Violations of RESPA

Congress enacted the Real Est3ettlement and ProcedsrAct (‘RESPA”), 12 U.S.C.
88 2601et seq,. in part “to insure that consumersdhghout the Nation are provided with greater
and more timely information on the nature asabts of the settlement process.” 12 U.S.C.
§ 2601(a). To this end, when a mortgage Isarvicer receives a qualified written request
(“Qualified Request”) from a borrower seeking “information relating to the servicing of such
loan, the servicer shall provigewritten response acknowledgireceipt of the correspondence
within five days....” 12 U.S.C. 8§ 2605(e)(1)(AYhen, within thirtydays, the servicer must
“investigate and provide the information explain why it is unable to do so0.Seel2 U.S.C.
8 2605(e)(2)(C). If, however, therseer notifies the borrower thas response Wibe delayed
by not more than fifteen days and provides ‘fis@sons for the delay in responding,” then “[t]he

30-day period . . . may be extended for not more than 15’d424J.S.C. § 2605(¢e)(4).

The Lindsays claim that “Rushmore received Plairﬁﬂffs[ualified Request] on April 9,
2015, did not acknowledge receipt until May 21, 2015, and did not prawiedeponse until June
12, 2015, in violation of 12 USC § 2605(e).” A@ompl. § 114. To prevail on this RESPA
claim, Plaintiffs “must demonstrate that thefedelant was responsible for the servicing of the
plaintiff's loan; the defendant received a valid Qualified Request from the plaintiff that relates to
the servicing of a mortge loan; the defendant failed to pesd adequately; and the plaintiff is
entitled to actual or statutory damageSée Martins v. Wells Fargo Bank, N.No. CCB-16-
1070, 2016 WL 7104813, at *3 (D. Md. Dec. 6, 2016) (cithhges v. Ocwen Loan Servicing,

LLC, 129 F. Supp. 3d 249, 264-66 (D. Md. 2015)).

Rushmore insists that, even if the Lindsa&pril 8, 2015 letter was a Qualified Request

and Rushmore’s response was untimely, both of vtiiey dispute, “Plaintiffs [still] have failed
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to show any damages as a result of [the] atlegelations and thereferdo not have standing to

bring [their] RESPA claim$ Def.’s Mem. 24.

“Under Section 2605(f), an indidual plaintiff must pleadither actual damages as a
result of the RESPA violaih or ‘a pattern or practicef noncompliance’ with RESPA
requirements.” Offiah v. Bank of Am., N.ANo. DKC 13-2261, 2014 WL 4295020, at *3 (D.
Md. Aug. 29, 2014) (quoting 12 UG. § 2605(f)(1)). Plaintiffsdo not allege a pattern or
practice of noncompliance with regard tive handling of the Qualified Requéstin their
Amended Complaint, Plaintiffs claim that ththave suffered damages as a result of Rushmore’s

aforementioned violations.” AnCompl.  118. They elaborateath“[s]pecifically, Plaintiffs

® They do, however, allege a pattern of nanpbiance with regard to the unrelated loss
mitigation application claim in Count I. They allege:

100. Rushmore has engaged in a pat@rnpractice ofnoncompliance with

RESPA by, at least:

a. Failing to appropriately review the Plaintiff@ss mitigation applicatiorto
determine if it was complete in a timely fashion;

b. Failing to timely notify the Plaintiff in writing acknowledging receipt of their
loss mitigation application

c. Failing to notify the Plaintiff in wiing that it has determined that thess
mitigation applicationis either complete or incgplete within the statutory
timeframe;

d. Knowingly scheduling a foreclosurdesdor February 5, 2015, when it had a
facially completeloss mitigation packageprior to 37 days before the
foreclosure sale;

e. Failing to voluntarily postpone thereclosure sale while reviewing the
Plaintiff for loss mitigation optionsand

f. Failing to render a decision onass mitigation applicatiomwithin the thirty
(30) day requirements.

103. Upon information and belief, Rushmaegages in a pattern or practice of
noncompliance with RESPA byailing to properly handleloss mitigation
applicationsit receives from other borrowers.

SeeAm. Compl. 1 100, 103 (emphases added). tBetpleading of a patteror practice with
regard to the entirely distinRESPA claim in Count | does not save the RESPA claim in Count
IV, because the pattern or practice must be“oh@oncompliance with the Q[ualified Request]
provisions of RESPA.McCray v. Bank of Am., CorpNo. ELH-14-02446, 2015 WL 3487750,

at *12 (D. Md. June 1, 2015) (quotiBravo v. MERSCORP, Inc12—CV-884 ENV LB, 2013
WL 1652325, at *3 (E.D.N.Y. Apr. 16, 2013)).
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are seeking to obtain a resolution on their gege and understand how their payments have
been applied,” information that “is availalileough the submission amesponse to a Qualified
Written Request.”ld. § 119. But, significantlyPlaintiffs have not praded any evidence that

Rushmore’s failure to provide timely response has causkunages

Plaintiffs plead in general language thlaey seek “actual damages,” Am. Compl. 19,
alleging that “Rushmore is liable to Plaintifte the damages suffered as a result of Rushmore’s
aforementioned violations,id. § 120. Absent is any quantification or elaboration of the
damages sought. In their Opposition, they argue:

When asked if there was any additibdacumentation he thought should have

been provided in Rushmore’s QWR response, Mr. Lindsay stated “only what

[undersigned counsel’s office] asked fortfidasarcastically askirfgvas all of this

information done in a timely fashiohZlaiming that Rushmore’s untimely
response was “one of the reasons” he was damaged.

Pls.” Opp’n 35 (quoting S. Lindsay Dep. 94:10-22, Rec. 116). Insofaas Mr. Lindsay is
claiming emotional distress as a result of Rushmore’s allegedly untimely (and perhaps
incomplete seePls.” Opp’n 35) response in June 2015, ¢hisrno evidence that the “emotional
distress that [his] whole family ha[d] been gothgough with this mortgage lender” worsened as
a result of the allegedelay in responding tthe Qualified RequestSeeS. Lindsay Dep. 94:16—
96:20, Jt. Rec. 116. Rathevr. Lindsay testified that it woened after he “initially got the
Notice of Foreclosure,” more than a yearliearin December 2013. hUs, the Lindsays have
not shown any emotional distress caused by Rosé's delay in acknowlbging their Qualified
Request.See Offiah v. Bank of Am., N.Alo. DKC 13-2261, 2014 WL 4295020, at *4 (D. Md.
Aug. 29, 2014) (“Plaintiffs’ conclusory asseni that they suffered ‘anxiety, depression, and
stress as a direct and proximagsult of illegal conduct of [defendf’ is insufficient to allege

actual damages under RESPAee, e.g., Ross v. FDIG25 F.3d 808, 818 (4th Cir. 2010)
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(‘[Clonclusory statements that the plaintiff sriéd emotional distress ... [do not] support[ ] an
award of compensatory damages.’ (citateord internal quotation marks omitted)cCray v.
Federal Home Loan Mortg. CorpCivil Action No. GLR-13-1518, 2014 WL 293535, at *14

(D. Md. Jan. 14, 2014) (‘that McCray simplyleges emotional distress, without supporting
facts, is insufficient to satisfy the specificity by which emotional distress claims must be stated.’
(internal citations omitted));uther v. Wells Fargo Baniyo. 4:11cv00057, 2012 WL 4405318,

at*7 n. 6 (W.D. Va. Aug. 6, 2012) (same).”).

Mr. Lindsay also testified that he incurred atieys’ fees and other costs as a result of
Rushmore’s delay in acknowledgitigeir Qualified Request, but he could not “think of all the
costs.” S. Lindsay Dep. 98:11-99:3, Jt. Rec. 117.

Courts have held that RESPA plaintiffeay recover actual damages for the costs
of their efforts to obtain responses to QWRfter defendants have failed to
respond See McCray v. Fed. Home Loan Mortgage CaB8.R—13-01518, 2014
WL 293535, at *14 (D. Md. Jan.24, 2014) (“McCray alleges she accrued
expenses in her attempts to receive responses to her QWRs, including sending
certified mail, traveling to and fronthe post office, copying documents, and
researching information. These expenass recoverable under RESPA and are
sufficiently alleged.”);McLean v. GMAC Mortgage Corps95 F.Supp.2d 1360,
1366 (S.D.Fla.2009) (“Courts have intenaek the term ‘actual damages’ to
include pecuniary damages such as:dudf}of-pocket expenses incurred dealing
with the RESPA violation includingxpenses for preparing, photocopying and
obtaining certified copies of corresponden (2) lost time and inconvenience,
such as time spent away from employtnehile preparing correspondence to the
loan servicer, to the extent it resultedbictual pecuniary loss 8ate fees and (4)
denial of credit or denial of access full amount of credit line.”)aff'd, 398 F.
App’x 467 (11th Cir. 2010).

McCray v. Bank of Am., CorpNo. ELH-14-02446, 2015 WL 348775& *12 (D. Md. June 1,
2015) (emphasis added). While Mr. Lindsay testifieat he paid to retain an attorney and that
the attorney filed the Qualified Request on Pl#sitbehalf, he does notlage that he incurred
any costs “after defendants . . . failed to resporfsiee id. Consequently, he cannot prevail on

his RESPA claim in Count IVSee id.
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ORDER

Accordingly, it is this_4th day of Ap, 2017, hereby ORDERED that Defendant’s
Motion for Summary Judgment, EQNo. 46, IS GRANTED. The trial, which is scheduled to

begin May 23, 2017, IS CANCELLED. Tk&erk SHALL CLOSE this case.

IS/
Paul W. Grimm
United States District Judge
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