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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND

WILLIAM KYLER, #412628 *
Petitioner *
V. * Civil Action No. PWG-15-1078
WARDEN RICHARD E MILLER and *
THE ATTORNEY GENERAL OF THE
STATE OF MARYLAND *
Respondents *

ok

MEMORANDUM OPINION
William Kyler, a self-represented Maryland prisoner, seeks habeas corpus relief pursuant

28 U.S.C. § 2254, challenging his convictions f@rious drug offenses for which he was
sentenced to 65 years’ imprisonment. PECF No. 1. Respondents have filed a Response,
Resp't's Resp., ECF No. 4, and Kyler has submitted a Reply, Pet. Reply, ECF NdJpeh
this Court’s instruction, ECF No. 9, Kyldiled a second Reply answering Respondents’
procedural default argument. Pet.’s Proc. Refply, ECF No. 10. Aftereviewing the Petition,
Answer, and Replies, the Court finds no need for an evidentiary he&@egRule 8(a),Rules
Governing Section 2254 Cases in tdaited States District Courts.oc. R. 105.6 (D. Md.
2016); see also Fisher v. Le@15 F.3d 438, 455 (4th Cir. 2000)e(pioner not entitled to a
hearing under 28 U.S.C. 82254(e)(2)). Kylepstition shall be DENIED because his Sixth

Amendment claims were procedurally defaulted, there was sufficient evidence to convict him as

! Because Kyler's original Reply apared to be missing several pagesECF No. 7 at 1-2
(skipping from page 1 to page 13he Court provided Kyler wittan opportunity to refile a
complete version of the Reply, EG®. 13, and he did so, ECF No. 14.
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a kingpin, and he was not a recipient of dfegal sentence.” Additionally, based on these
findings a certificate of appealability shall not issue.
BACKGROUND & PROCEDURAL HISTORY

Kyler’'s convictions stemmed from a 20@fdercover operation concted by the Calvert
County Sheriff's DepartmentKyler v. State96 A.3d 881, 884 (Md. Ct. Spec. App. 2014). As
recounted by the Maryland Court of Special Appéaslice officers testifid that they observed
Kyler conducting hand-to-hand druansactions with confidential informants and otheld.
Officers testified that, as part t¢iie operation, they also observed behavior that they deemed
indicative of drug transacns at businesses owned byconnected to Kylerld. For example,
Detective B. testified that, @ barbershop at which Kyler was eb#ed to be present on more
than 20 occasions between July and September 2010,

Detective B. observed individuals puh front of the barbershop, exit their
vehicles, and go intthe barbershop for such a short period of time that it was
“impossible for them to get a haircut.” . .. Although the barbershop offered only
men’s haircuts, women were seen entg the shop alonena leaving several
minutes later. Detective B. recognizedveral of the individuals he observed
entering and quickly leaving the shoprir prior CDS [or “controlled dangerous
substance”] cases. Based on the visitor traffic at the shop, including the cars
pulling in front of the shop and the ders entering only briefly, Detective B.
believed that the activity he witnessedswaonsistent with illegal drug activity.

... Appellant often visited the shoplléawing days when there was a lull in
activity. After his visit, however, traffizvould pick up again. Appellant typically
was inside the shop for approximately rdthutes, although he stayed for one to
two hours during several visits. Sometsnée would enteand leave the shop
carrying a gym bag or a suitcase.

Detective B. also observed activity that was consistent with illegal drug
transactions at the wiess telephone store owned &gpellant. After customers
entered the wireless shop, they left without a bag, cell phone, or any other
merchandise one would expect to be salé wireless store. The shop itself did

2 Kyler does not dispute the accuracy of the Margl€ourt of Special Apgés’ recitation of the
facts. SeePet.’s Writ of Cert. & Or. 2, ECF No. 4-1348ing that he “accept[s] the Statement of
Facts” of that court).



not contain any cell phone or ceflhone related merchandise; the only
merchandise in the shop was clothing.

Id. at 884-85. Another officer conducted sultaeice of an office building where Kyler’s
photography business was located afldificer testified that “[t{]hexterior of the shop consisted
of a door with the numbers 2—2-0 on the outsiderethivas no indication & the business was a
photo shop” and the officer “nevebserved appellant enter leave the shop with photography
equipment.”ld. at 885.

After conducting surveillance for roughlpdr months, the officers obtained search
warrants for Kyler's residence, his photograpstyop and wireless telephone store, and the
barbershop where Kyler was frequently presédt. The search of the photography shop yielded

a large quantity of suspected cocaine and suspected crack citéasevéral

items used in the process to convert goeanto crack cocaine,” a digital scale,

and $14,000. Corporal P. also found material the premises used to package

cocaine and crack cocaine, as well as a candle, a hotplate, a mixer, and pyrex

measuring glasses with a charred whisidue. The police also found a lease
agreement for the space in which the bashop and wirelesgore were located.

Appellant was present during the sgarof the photo shop. His person was

searched, and the police o#ered money, more than 10 grams of suspected crack

cocaine, and “independence cards” issuednttividuals otherthan appellant.

Corporal P. testified that these caodten are used by people to pay for drugs.

Id. at 885 (footnote omitted). ddlitionally, a fingerprint was o®vered from a measuring cup
found at the photography shop; a fingerprint specialist with the Sheriff's Office testified that the
fingerprint belonged to Kyler.Id. Although no drugs were uacered at the other three
locations that were searchedn items indicative of a functiong business, such as a cash

register or a receipt book, were founal’ the wireless store or barbershofg. At Kyler's

residence, police found a mgneounter and 37 cell phonekl.

? Specifically, officers recovered approximat@§2.5 grams of cocaine and 142 grams of crack
cocaine. Trial Tr. Vol. I, at 93:3-5, ECF No. 4-4.
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The police officers subsequentgarned of and obtained selarwarrants for two storage
units leased in Kyler's named. at 885-86. One of the storage units

contained a dresser, which contained a black “laptop style carrying case” with
$91,000 in cash and a piece of paper with lpems written on it. Detective G.,
who had conducted surveillance of appellant at the barbershop, identified the
black laptop bag as the same bag thathstteseen appellant carry into and out of
the barbershop on k#ast one occasion.

Id. at 886.

Kyler proceeded to a jury trial in the Quit Court for Calvert County Maryland. “At the
start of appellant's trial, the State exprds#s concern regardingndercover officers who
remain assigned in an undercover capacity being required to testify in the open courtroom with
their faces displayed to individualsho may be here wdiing the trial.” Id. at 888 (internal
guotation marks omitted). The State suggested shielding the officers from public view by
allowing them to enter the courtroom weaimasks or to testify behind a scredd. Kyler's
counsel expressed the vighat the State’s requested meastivasuld have a chilling effect in
terms of giving appellant a fair trial,” andowght to ensure that the officers could be
accommodated “in such a way thatist obvious to the jury.”ld. at 889 (brackstand internal
guotation marks omitted).

The court stated that there were two optitireould use to protect the identity of

the officers: “Keep the witness in thdatmess stand but clear the courtroom or

have the witness testify over closest tojtirg.” . . . [A]ppellant’s counsel stated:

“I would ask the court to ehr the courtroom if that's the choice.” He then went
on to elaborate on his election:

... [Gliven those two choices from the defense’s point of view,
it's probably best to have all witsses testify. Itoesn't suggest
that one witness maybe has greater importance than another. It
might be a chilling effect. 1 don't think these jurors—I think
they're highly intelligent, and | ithk that they will perhaps view
those precautions in a way thatlsggestive that mglient poses
somehow a danger. They mightsemderstand or misconstrue the
purpose, and | think for those reasans it's best to have the
witness testify here and vlleclear the courtroom.
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The State then expressed concern about appellant's “right to have a public trial,”
stating: “I don't want there to be an issue with respect to the lack of a public trial
if certain witnesses are testifying withdbe public being permitted to observe.”
The State explained, however, that “iik@ in a small county and we have only

so large a pool of officers to work ian undercover capig,” and as “they
continue in that assignment,” theirtiesony raises “an officer safety issue.”

The court then suggested, as a wayatwommodate the gees’ concerns
regarding officer safety and appellantghti to a public trial, that the courtroom
could be closed, but individlsawho wanted to listeto the testimony could do so

by listening to recorded trial proceedingsanother room. It believed that would
resolve defense counsel's concern regartiperhaps highlighting those witnesses

to the jury panel” by having them testibehind a screen. The court stated that
interested individuals couldisten in to the trial and then they can come back and
observe. So | think we've solved both problems.” Appellant's counsel voiced no
objection to that arrangement.

After speaking to the court administrateegarding setting up a listening room,
the court then made the following findings, noting again its view that the
proposed arrangement “solves all concerns”:

The court certainly makes an affiative finding that we do live in

a small community. Four or five of these witnesses are still
working in an undercar capacity. It is a small community. For
officer safety | think we need to make some accommodation for
their safety as well as make an accommodation for a public trial for
the defendant.

So the witnesses—the observerdl wbe able to listen to the
testimony but not see the witnesses. And | do think defense
counsel's comments of highlightinthe witnesses either if they
came in masked and sat behinds@een might highlight their
testimony. So | think our jury .... wiliot realize that there’s no one

in the courtroom because there will be a rule on witnesses. So if
anyone is going to be a witneskey wouldn't be allowed in the
courtroom anyway. And then all die witnesses will testify in the
courtroom in the same spot.

Appellant's counsel @in voiced no objection.

The courtroom was closed during the itesny of the five undercover officers,
and during that time, members of tipeiblic were allowed to listen to the
testimony in another courtroom. The doaom otherwise was open during trial
for public viewing

Id. at 889-90 (brackets in original omitted).



After the officers testified abotleir investigation, discussadiprg seeTrial Tr. Vol. I,
at 20-224; Trial Tr. Vollll, at 6-46, ECF M. 4-5, Sergeant MattheicDonough testified as
an expert on drug investigations.

Sergeant McDonough explained the sigrafice of the evidence found. Five
packages recovered from the photo shop appeared to contain cocaine in its
powder form, and one package contained cocaine that had “been converted back
into its base form, which is known asack.” The packing of the cocaine and
crack indicated that they would eachdwdd for $150 to $200. Other packages of
cocaine found at the photo shop, whichrev@ackaged in much larger, quarter

kilo amounts, indicated that the dealemd staff to whom he would give the
guarter kilos to sell.

Other items found in the photo shop weetated to drug dealing. The hotplate
and baking soda found in the suitcase in the office could be used to convert
powder cocaine into crack cocaine. Awet, a component of the nail polish
remover, is used to wash cocaine, i.e., to dissolve the materials used in diluting
the cocaine during the process of conwertihe cocaine to crack. Inositol is used

to dilute cocaine to increase profits to dealers.

The independence cards in other pespte&mes, found on appellant's person,
were also indicative of drug dealiagtivity. Sergeant McDonough explained that
it is “fairly common” for people who do ndtave cash to purchase drugs with the
funds on their independence cardggbying their cards to the dealer.

Sergeant McDonough stated thiae large amount of money recovered from the
laptop bag in the storage unit, $91,000,wadl as the “substantial amount of
cocaine,” indicated that aplgnt had sold a portion ain even larger amount of
cocaine and was in the process ofisglthe remaining ption. He opined that
the piece of paper that wdound with the money appearto be a ledger, where
appellant kept track of money going in and out. . . .

Evidence that appellant had spent o$&8,000 on rental cars over the course of

18 months was also significant tor§eant McDonough. He explained that drug
traffickers often drive different vehicle® avoid police surveillance and avoid
having their personal vehicle forfeited ihe event that theget caught. Drug
traffickers also tend to avoid keeping any funds in a bank as an additional
measure to avoid police detection. Based on the testimony and evidence presented
against appellant, Sergeant McDonough ogitieat appellant was a mid-to-high

level drug dealer.

Kyler, 96 A.3d at 886—8%eeTrial Tr. Vol. Ill, at 102-55.

On September 28, 2012, the jury convictedekyf two counts of being a drug kingpin,

one count of possession with intent to distribiBNVID”) cocaine, one count of PWID cocaine



base, two counts of PWID a large amount of atics (also referred to as “volume dealing”),
one count of concealing the proceeds of a ciattalangerous substance (“CDS”) offense, and
one count of conspiracy to distribute cocain@alvert Cty. Docket Entries 21, ECF No. 4-1;
Trial Tr. Vol. 1V, at 52-58, ECF No. 4-&yler, 96 A.3d at 883. The trial court sentenced Kyler
to a total of 65 years’ imprisonment, comprisingix of concurrent and consecutive sentences.
Calvert Cty. Docket Entries 28yler, 96 A.3d at 883 & n.1.

Kyler filed a timely appeal to the Maryland @t of Special Appeals. Kyler's appellate
brief raised the following issues:

1. Whether the trial court abused itsaketion and violated Mr. Kyler's Sixth

Amendment right to a public trial whenciibsed the courtroom based solely on an

unsupported general proffer from the State.

2. Whether the evidence at trial wasufficient to prove beyond a reasonable
doubt that Mr. Kyler was guiltof being a drug kingpin.

3. Whether the trial court erred in serdimy Mr. Kyler bothfor being a volume
dealer and for possessioiithwintent to distribute.

Appellant Br. Md. Ct. Spec. App. 8, ECF No0.84- The appellate court rejected the Sixth
Amendment argument, explaining that Kyler faitedimely object to the procedure that the trial
court employed during the testimony of the undeer officers and thus had not preserved the
argument. Kyler, 96 A.3d at 890-91. The appellate coal$o rejected Kier's challenge
regarding the sufficiency of the evidence, medy on the circumstantial evidence of Kyler's
relationship with other defendts and McDonough'’s expert testimy about the significance of
the quantity of drugs and cash connected to Kylek. at 894-95. As to Kyler's sentencing
claim, the Court of Special Appeals concludbdt the volume dealer and PWID convictions

were distinct offenses and thus did motrge under the required evidence tdst. at 898-99.

* Specifically, Kyler was charged with one coaftPWID more than 44§rams of cocaine and
one count of PWID more than 50 grams of cocaine biggker, 96 A.3d at 883.
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Nonetheless, the court agreedhwKyler’'s argumenthat the legislative history was ambiguous
as to whether these two types of offenslesuld yield two gearate sentencedd. at 899-900.
Accordingly, the court applied the rule of lenity and vadahe sentences for PWIDd. at 900.

Kyler filed a petition for a writ of certiorawith the Maryland Court of Appeals. Kyler's
petition reiterated his Sixth Amendment andfisiency-of-the-evidence claims that were
rejected by the Cotiof Special Appeals. P&t.Writ of Cert. & Or. 2—12. The petition also
raised a variation of the sentence mergaint] acknowledging that he had succeeded on his
argument before the Court of Special Appealsdsserted before the Cowf Appeals that his
sentences for volume dealing and beingrug kingpin should also be mergeldl. at 14-15.
The Maryland Court of Appeals deni&gler’s petition on December 22, 2014. at 20. Kyler
did not seek review before the United States Supreme Court, nor did he pursue state post-
conviction relief. Pet. 4. On April 7, 202XKyler timely petitioned this Court for habeas relief
under 28 U.S.C. 8§ 2254SeePet.; 28 U.S.C. § 2244(d)(1)(A)rGviding that a habeas petition
filed within one year of “the date on which tluelgment became final by the conclusion of direct
review or the expiration dhe time for seeking such review” is timely).

CLAIMS
In his § 2254 petition, Kykepresents the following arguments for habeas relief:

A. Ground One[:] Violation of SixtAmendment right tgublic trial.

® Petitioner’s petition for a writ of certiorari édntained in the same document as the Maryland
Court of Appeals Order denyirgs petition. Pet. Writ of Cert. & Or. Additionally, when
provided to this Court, this document wasially docketed as ECF No. 4-12; however, it was
determined pages were missing from the origueation. The full docuent has been provided

to the Court and is docketed as ECF No. 4-13.

® Kyler's petition was dated April 7, 2015, Pet. 8,igthis deemed the filing date pursuant to the
prison mailbox rule.See Houston v. Lack87 U.S. 266, 271 (1988) (discussing prison mailbox
rule).



Supporting Facts: The Maryland Courts drie holding that th trial court did
not abuse its discretion by violatingtip@ner’'s Sixth Amendment right to a
public trial when the trial court closed the courtroom and locked it.

B. Ground Two: Insufficient evidence

Supporting Facts: The Marylar@ourts erred in holdinthat there was sufficient
evidence at trial to prove beyond a readbmaloubt that petitioner was guilty of
being a drug kingpin.

C. Ground Three: lllegal sentence

Supporting Facts: The Maryland Courg¢sred in only vacating petitioner’s
sentence for being a volume dealer &mdpossession with tent to distribute
under the Rule of Lenity.

Pet. 6-7.

STANDARD OF REVIEW

An application for writ of habeas corpusay be granted only for violations of the
Constitution or laws of the United States. 28 U.S.C. § 2254(a).
|. Threshold Considerations

A. Exhaustion

As a matter of comity, a federal habeas etdr challenging statgroceedings generally
must exhaust claims in state court; failureedhaust a claim requires dismissal by the federal
court. See28 U.S.C. 8§ 2254(b), (c)Rose v. Lundy455 U.S. 509, 515-19 (1982). The
exhaustion requirement is satisfied when (1) aipagt has fairly presented all claims in state
court, or (2) if no state remedies acarrently available to the petitioner.See Gray v.
Netherland 518 U.S. 152, 161 (1996). Fair presentatemuires the petitiondo “give the state
courts one full opportunity to resolve any citosional issues by invoking one complete round
of the State’s established appellagwiew process,” through eithéirect or collateral review.

O’Sullivan v. Boerckel 526 U.S. 838, 844-45 (1999). Bothe operative facts and the



controlling legal principles must resented to the state coulicard v. Connor404 U.S. 270,
277 (1971).

In Maryland, a “complete round” of thetate appellate review process may be
accomplished either on direct appeal or istpmonviction proceedingsTo exhaust a claim on
direct appeal in non-capital cases, it must bsethin an appeal, if one is permitted, to the
Maryland Court of Special Appeals and thenthe Maryland Court of Appeals by way of a
petition for writ of certiorari. SeeMd. Code Ann., Cts. & JudProc. 88 12-201, 12-301. If a
prisoner has not done so and there remains amable possibility that there is any available
procedure, either by way ofrdct appeal or a post-conviti proceeding, for the prisoner to
secure review by the state couttge claim is not exhauste@ee28 U.S.C. § 2254(ciGray, 518
U.S. at 161-66.

B. Procedural Default

If a state prisoner fails toxkaust his claims in the seéatcourt but no procedure for
exhaustion remains available at the time theopes files his § 2254 petition, the claim is treated
as exhausted but deemed procedurally defaultedhy, 518 U.S. at 161see alsoMurray v.
Carrier, 477 U.S. 478, 489-91 (failing toisa claim on direct appealurch v. Mottram 409
U. S. 41, 46-47 (1972) (failing to raise amiduring state post-conviction proceedings
constituted default). Procedural default atesults where a 8§ 2254 tfimn seeks to raise a
claim that the state court rejected “on aesti@w ground that is independent of the federal
guestion and adequate to suppoet jidgment. This rule apptievhether the state law ground is
substantive or procedural.Coleman v. ThompspB01 U.S. 722, 729 (199{nternal citations
omitted); see also Breard v. Pruett34 F.3d 615, 619 (4th Cir. 1998)f a state court clearly

and expressly bases its dismisshl habeas petitioner’s claion a state procedural rule, and

10



that procedural rule provides an independerd adequate ground for the dismissal, the habeas
petitioner has procedurally defaulted his feddrabeas claim.”). Both bases for procedural
default are “grounded in concerns of comity'damespect for state laws and court rulinge
Coleman 501 U.S. at 730-32.

When a claim is procedurally defaulted, ddeal court may not address the merits of a
state prisoner’s habeas claim unless the pegéitican show (1) both cause for the default and
prejudice resulting from the allegetblation of federal law; or (Rthat failure to consider the
claim on the merits would result infandamental miscarriage of justideg., the conviction of
one who is actually innocenSee Murray477 U.S at 495-96 (198@reard 134 F.3d at 620.
“Cause” consists of “some factor external to deéense [that] impededuansel’'s efforts to raise
the claim in state court at the appropriate tim&freard 134 F.3d at 620 (internal quotation
marks omitted)see also Murray477 U.S. at 488 (“[T]he questi of cause for a procedural
default does not turn on whetheounsel erred or on the kind efror counsel may have made.
So long as a defendant is represented by smluwwhose performance is not constitutionally
ineffective under the stalard established iStrickland v. Washingtqrj466 U.S. 668 (1984)],
there is no inequity in requiring hito bear the risk of attorneyrer that results in a procedural
default.”). In order to demonstte prejudice, a habeas petitionarst show “not merely that the
errors at his trial created possibility of prejudice, but that they worked to hastual and
substantial disadvantage, infecting his entiial twith error of constitutional dimensions.”
United States v. Fragyt56 U.S. 152, 170 (1982) (phmasis in original).

Even when a petitioner fails to show causd prejudice for a procedal default, a court

must still consider whether it should reach the merits of a petitioner's claims in order to prevent a
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fundamental miscarriage of justic&ee Schlup v. Del®13 U.S. 298, 314-15 (1995). For this
exception to apply,
the habeas petitioner [must] show that a constitutional violation has probably
resulted in the conviction of one who is actually innocent. To establish the
requisite probability, the petitioner mustasv that it is more likely than not that
no reasonable juror would have convicted him in the light of the new evidence.
The petitioner thus is required to maketeonger showing than that needed to
establish prejudice.
Id. at 327 (internal citatioand quotation marks omitted).
I. Substantive Framewor k
If a § 2254 petition satisfies the procedurajuieements, it is evaluated on the merits.
The federal habeas statute at 28 U.S.C. § 24 forth a “highly derential standard for
evaluating state-court rulingsSee Lindh v. Murphy21 U.S. 320, 333 n.7 (1998kge also Bell
v. Cone 543 U.S. 447, 455 (2005). The standartdificult to meet” and requires courts to
give state-court decisions the benefit of the douBullen v. Pinholster563 U.S. 170, 181
(2011) (internal quotation marks and citations omitted).
A federal court may not grant a writ of e corpus unless the state’s adjudication on
the merits:
(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established fedelaw, as determined by the Supreme

Court of the United States; or

(2) resulted in a decision that wassed on an unreasonable determination of the
facts in light of the evidence presed in the State court proceeding.

28 U.S.C. § 2254(d).
A state adjudication is contsato clearly establishefederal law under § 2254(d)(1)
where the state court (13rrives at a conclusioopposite to that reachéxy [the Supreme] Court

on a question of law,” di2) “confronts facts that are materiaitydistinguishable from a relevant
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Supreme Court precedent and arrives atsalt®pposite to [the Supreme Court]Williams v.
Taylor, 529 U.S. 362, 404-05 (2000). Under thareasonable applicai” analysis under
2254(d)(1), a “state court's detanation that a claim lacks meptrecludes federal habeas relief
so long as fairminded jurists could disagreetlo@ correctness of the state court’s decision.”
Harrington v. Richter 562 U.S. 86, 101 (2011) (internal quotation marks omitted). Thus, “an
unreasonableapplication of federal law is different from amcorrect application of federal
law.” Id. (emphasis in original).“[A] federal habeas court may not issue the writ simply
because [it] concludes in its independent judgntieait the relevant state-court decision applied
established federal law emeously or incorrectly.”Renico v. Left559 U.S. 766, 773 (2010).
Rather, “[ijn order for a state court's decisiorbtoan unreasonable application of [the Supreme
Court’s] case law, the ruling must be objectyeihreasonable, not merely wrong; even clear
error will not suffice.” Virginia v. LeBlang 137 S. Ct. 1726, 1728 (201@nternal quotation
marks omitted).

Under § 2254(d)(2), “a state-court factual determination is not unreasonable merely
because the federal habeas court would have reactgferent conclusion in the first instance.”
Wood v. Allen558 U.S. 290, 301 (2010). The habeas sgitvides that “a determination of a
factual issue made by a State court shall be presumed to be correct,” and the petitioner bears “the
burden of rebutting the presumption of comests by clear and convincing evidence.” 28
U.S.C. § 2254(e)(1).

Further, although a federal court conductivadpeas review under § 2254 may evaluate a
state court’s factual determinatioasd application of federal lawt, is well settled that “a state
court’s interpretation of stataw, including one mnounced on direct appeal the challenged

conviction, binds a federal cougitting in habeas corpusBradshaw v. Richeyp46 U.S. 74, 76
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(2005). “[l]tis not the province of a federal habecourt to reexamineasé-court determinations
on state-law questions. In conducting habeasevevia federal court is limited to deciding
whether a conviction violated the Constitutitawys, or treaties of the United State€stelle v.
McGuire 502 U.S. 62, 67—68 (1991).
ANALYSIS

|. Sixth Amendment Claim

Kyler asserts that the trial court abused its discretion and violated his Sixth Amendment
right to a public trial by clasg the courtroom to the publicPet. 6-7. Kyler exhausted this
claim by raising the issue with the Maryland Qaoir Special Appeals and in his petition to the
Maryland Court of Appeals seeking a writ of certiorari. Kyler Br. Md. Ct. Spec. App. 1; Pet.
Writ of Cert. & Or.1. However, this claim isquedurally defaulted because the Maryland Court
of Special Appeals rejectethe claim based on adequatedaindependent state lawSee
Coleman 501 U.S. at 729. As the CowitSpecial Appeals explained,

Pursuant to Maryland Rule 8-131(a), appellate court ordinarily “will not
decide any ... issue unless it plainly appday the record to have been raised in
or decided by the trial court.” . . .

In Robinson v. State410 Md. 91, 110, 976 A.2d 1072 (2009), the Court of
Appeals held, “[c]onsistent with the vasijority of the courts that have spoken
on the subject,” that “a claimed violatiai the right to a pulot trial must be
preserved for appellate review by a timelyjection at trial.” The Court stated
that, although an appellatewrt has discretion to reviean unpreserved claim of
error, it should do so “only when it islear that it will not work an unfair
prejudice to the parties or to the courtd: at 104, 976 A.2d 1072 (quotidgnes

v. State 379 Md. 704, 714, 843 A.2d 778 (2004)). . . .

Here, although defense counsel expressettern with the State’s suggestion of
erecting a screen to protehe identities of undercover ke officers, stating that

it might have “a chilling effect,” defese counsel voiced no objection to the
procedures employed by the court. Indilewhen the court suggested clearing the
courtroom and setting up an alternateeiéng site for members of the public
during the testimony of the officers, deferunsel stated that he “wouldn't have
a problem with that” if it was “done in eh a way that's not obvious to the jury.”
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The State, not appellant, then added whether such aarrangement would
implicate appellant's right to a public tridfter considering the State's concerns,

as well as appellant's concerns about highlighting the testimony of the undercover
officers, the court proposed a solutitimat would protect officer safety and
address defense counsel's concern. ®gappellant voiced no objection to the
court's proposal.

Under these circumstances, it is cleat thppellant's argument on appeal, that the
alternative procedure employed by the tauwmlated his constitutional right to a
public trial, was not presented to the circuit court. We hold, as the Court of
Appeals did inrRobinson410 Md. at 105, 976 A.2d 1072atht “would be unfair

to the court and prejudiditdo the State to reviejappellant's] unpreserved claim

of error.”

Kyler, 96 A.3d at 890-91. Thus, because the statd’sogjection of this claim was based on an
adequate and independent statecpdural rule, Kyler's Sixth Aendment claim is procedurally
defaulted. See id. Coleman 501 U.S. at 729Breard 134 F.3d at 619. Further, although
Kyler's Reply disputes whetheréghViaryland Court of Specialpgjpeals correctly read Maryland
Rule 8-131(a) anRobinson Pet.’s Reply 3—4, that is an issue tloe state courts to decide. lItis
outside the purview of this Court to revieav state court interpretation of state lavbee
Bradshaw v. Richeyp46 U.S. 74, 76 (2005) (holding thatState court’s interpretation of state
law, including one announced onalit appeal of the challengednviction, binds a federal court

sitting in habeas corpus®).

Kyler has failed to demonstrate cause and preguith overcome this procedural default.
To demonstrate cause, Kyler must point to séfaetor external to the defense [that] impeded

counsel’s efforts to raise the claimstate court at theparopriate time.” Breard 134 F.3d at

" In any event, the argument from Kyler's Repbncerning the interpration of Maryland Rule
8—-131(a) andRobinsonwas taken verbatim from his Reply Brte the Court of Special Appeals.
ComparePet.’s Reply 3—4with Kyler Reply Br. Md. Ct. SpedApp. 6—7, ECF No. 4-10. The
state court considered and was plainly not persuaded by Kylgtsant that he preserved his
objection under Rule 8-131(a) aRbbinson This Court is certainlyithout the authority to
grant habeas relief based on an alternative readistate law that was presented to and rejected
by a state court.
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620 (internal quotation marks omittediHowever, Kyler does not identifynor does the Court
discern, any factor that hinder&yler’'s counsel from makinthis argument at trial SeePet.’s
Reply 2-5. A review of the recom@veals that the trial court drthe parties discussed options
for the undercover officers todtify, and that Kylers counsel had ample, unimpeded opportunity
to note any objection to the plar closing the courtroom tobservers during the testimony of
witness who were still functioning in an undever capacity in ongoing investigations, while
allowing them to listen to their testimony in a nearby room, yet he did not td'sal Tr. Vol.
Il, at 5-11. Having concluded thi&yler has not established causethe default, the Court does
not consider whether he calemonstrate prejudiceSee Kornahrens v. Evat6 F.3d 1350,
1359 (4th Cir. 1995). Further, the Court cdowes that Kyler has not made the exceptional
showing necessary for applying the miscarriaggusfice exception. Indeed, it is difficult to
fathom how the lack of observers in theudroom during the testimony of the undercover
officers might have so infected the jury asrésult in the conwgtion of a persorthat the jury
otherwise would have acquittedAccordingly, Kyler has procedalty defaulted on his Sixth
Amendment claim, and he has failed to make the Blgpmecessary to overcome such default.
Il. Insufficient Evidence Claim

Next, Kyler contends that there was instiffint evidence to support his convictions for

being a drug kingpin. Re7. Respondents do not disputattthe claim is both exhausted and

8 In addressing Respondents’ procedural defangiument, Kyler unfortunately appears to treat
exhaustion and procedural default as synonymdsePet.’s Reply 2 (arguing that the Court
should grant habeas relief “becadstitioner states that his alldigams in this Court are timely
and exhausted”). Although these conceptsralated, they are distinct, as explaisagra

% In fact, Kyler's counsel prefred removing observers fromethourtroom to having the jury
notice a difference in witnesses by having unoeec officers testify behind a screen in a
different location than the other witnessés. at 7:23-24, 8:11-23.
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not procedurally defaulted. Resp’t’'s Resp. 18—2¢cordingly, the Court turns to the substance
of the claim.

The standard of review for a sufficiency tbk evidence claim for a petition for writ of
habeas corpus is whether,teaf viewing evidence in a “light most favorable to the
prosecution, any rational trier of fact couldvhafound the essential ehents of the crime
beyond a reasonable doubtlackson v. Virginia443 U.S. 307, 319 (1979). This Court “must
consider circumstantial as well as direct eviderand allow the government the benefit of all
reasonable inferences from the facts provethéofacts sought to be establishetlihited States
v. Tresvant677 F.2d 1018, 1021 (4th Cir. 1982) (citidglloway v. McElroy 632 F.2d 605, 641
(5th Cir. 1980)). “The credibilitpf witnesses is a matter solelythin the provine of the jury,
and is not reviewable by this Court.Pigford v. United States518 F.2d 831, 836 (4th Cir.
1975);United States v. Saundef86 F.2d 56, 60 (4th Cir. 1989).

The elements of the drug kingpin offense:afl) the existence of a “conspiracy to
manufacture, distribute, dispendeansport in, or bring into éhState a controlled substance”;
(2) that the conspiracy involvesstatutorily specified amount af controlled substance (in this
case, 448 grams or more of cocaine or 50 gramsiore of cocaine lsa&); and (3) that the
defendant was an “organizer, supervisaraficer, or manager” of the conspira8eeMd. Code
Ann., Crim. Law 88 5-612 — 5-613(a), (Kyler, 96 A.3d at 892. Although Kyler's § 2254
Petition does not specify which elements Kyler believes to be lacking evidentiary support, based

on his filings with the Court of Special Appeals and his Reply in this Court, it appears that the
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only element Kyler takes issue with is that was an “organizer, supervisor, financer, or
manager.” SeeKyler Br. Md. Ct. Spec. App. 28-33; Pet.’s Reply 14199.

The Court of Special Appeals explained thatorder to be an organizer, supervisor,
financer, or manager, “there must be evidetita the accused acted as a leader of a drug
trafficking network and he oshe exercised a measure of cohbver the drug conspiracy.”
Kyler, 96 A.3d at 894 (citation and internal quotatioarks omitted). Being a “mere player” or
“important cog” in the traffickig conspiracy is insufficientld. (citing Allen v. State597 A.2d
489, 503 (Md. Ct. Spec. App. 199Williams v. State616 A.2d 1275, 1284 (Md. 1992)).

Although it acknowledged thathére was no dired¢estimony in this cse that appellant
exerted control over Mr. Brooks, Mr. Savoy, or Mr. Brown,” the Court of Special Appeals
nonetheless concluded that sufficiemrcumstantial evidence wasegsented at trial to establish
that Kyler “acted as a drug kingpingei, leader of the drug operation.ld. at 219-20.
Specifically, the Court of Special Appeals noted that:

Sergeant McDonough, an expert in drugribstion organizations, testified that
appellant was a mid-to-high level drug d@alHe based his agbn on the large
guantities of drugs, as well as materials used to package cocaine and crack
cocaine for sale, and materials useddovert cocaine to coaa base, or crack,
found in appellant's photo shop. Moreowbe packages of cocaine found in the
photo shop included: (1) packages thateveacked to be sold for $150 to $200;

and (2) larger, quarter kilo amounts, indiogta dealer who had staff to give the
quarter kilos to sell. ...

The evidence also showed that appgl&adrug operatiomncluded Mr. Brooks

and Mr. Savoy, and that appellant was the leader of the operation. There was
evidence that appellant visited thertibershop that Mr. Savoy co-leased with
appellant, and Mr. Brooks frequentegpeoximately 20 times in the three month
surveillance period. Appellant was seeteeing and leaving the shop with a bag,
and after he left, the CDS activity woutttrease. Mr. Savoy and Mr. Brooks sold
drugs to an undercover ageAtcopy of the search warrant for appellant's house
was found during a search of Mr. Brooks' house.

9 The sufficiency of the evidence argument advanced in Kyler's Reply repeats, almost verbatim,
the argument contained in his brief to the Court of Special App€&€alspareKyler Br. Md. Ct.
Spec. App. 28-33yith Pet.’s Reply 14-18.
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In addition, almost $100,000 in cash was fourgide a bag in appellant's storage
unit, which was leased in his name. Thag, which matched the description of
the bag that appellant was seen carrying when entering and exiting the
barbershop, also contained what an exgetérmined was a ledger to track funds
coming in and out. During the execution of the warrant for appellant's home,
detectives found a money counter. Thus, in addition to being in possession of
large quantities of CDS, and quantitielscocaine indicatig a dealer who had
staff to give large quantés of cocaine to sell, ¢hevidence supported a finding
that appellant was the person responsible for retaining large quantities of cash, as
well as the means to count and track ttegh. This evidence supports the jury's
finding that appellant was a leader daege drug operation, and that he managed
the operation.

Id. at 220-21 (footnotes omitted).

Under § 2254, the state court's detgration, based on the above-described
circumstantial evidence, that Kyler was an ‘amger, supervisor, financer, or manager” is
presumed correct. It is Kyler's burden tebut this presumption by clear and convincing
evidence, 28 U.S.C. § 2254(e)(buyt he has failed to do solnstead, he merely repeats his
argument that there was no direct evidence lieatontrolled Brooks, Savoy, or Brown. Pet.’s
Reply 14-18. However, as noted above, the Couspetial Appeals speafally addressed this
argument, but found it inadequate to undernkiyéer's conviction based on its determination
that the large quantities of cocaine and crack cocaine, the packaging of the drugs into
distribution-level quantities, the ggence of materials for prepagicrack cocaine, and more than
$100,000 in cash amounted to sufficient circumstartience to allow a juryo conclude that
Kyler acted as the leader of augdrtrafficking organization. Accondgly, Kyler is not entitled to
habeas corpus relief ashs drug kingpin convictions.

[11. 11legal Sentence Claim

Finally, in his claim labeled “lllegal sentence,” Kyler asserts that “[tjhe Maryland Courts

erred in only vacating petitioner’s sentence lfeing a volume dealer and for possession with

intent to distribute under the Rule of Lenity.” PEt. It is unclear from this statement what error

19



Kyler assigns to the state court proceedings, whether the claimed error rises to a constitutional
level cognizable in a § 2254 petitioor what modification to Kykés sentence could cure the
error. As Respondents note, the Court of Spe&ppeals already “pwided the appropriate
relief under the applicable law” by merging I€gys volume dealer sentence into his PWID
sentence. Resp’t’'s Resp. 32-33. Thus, on the dad€yler's Petition, he is not entitled to
habeas corpus relief on this claim.

Kyler's Reply elaborates on his “illegal sentence” claim, making it clear that he contends
that the state courts committed error in failing to merge his PWID/volume dmadedrug
kingpin convictions. Pet.’s Reply 19-20. “The oy rule in federakourts is that an
argument raised for the first time in a reply brief or memorandum will not be considered.
However, the power to declin@msideration of such argumentsdiscretionary, and courts are
not precluded from considering such issues in appropriate circumstarCiesvson v. FedEx
Ground Package Sys., Ind51 F. Supp. 2d 731, 734 (D. Md. 2006) (internal citations omitted).
“[A]ppropriate circumstances” inabe instances where the oppmsparty’s response addressed
the counter-argument to thel&@iedly-raised claim in itfkesponse or in a SurreplySee id.
(citing cases). No such circumstances exist here.

In any event, even if properly raised, this claim would fail on the nféritg/ler does not
articulate how the failure to merge his PWAIBIume dealer and drukingpin convictions or

sentences amounts to a constitodiberror, and his argument focuses primarily on the Rule of

" The claim also is unexhausted, as Kyler failegresent it to the Court of Special Appeals; his
argument to that court only sought the mergfethe volume dealer and PWID convictions and
did not seek the merger tife drug kingpin convictionsSeeKyler Br. Md. Ct. Spec. App. 33—
40. However, “[a]n application for a writ dfabeas corpus may be denied on the merits,
notwithstanding the failure of theplicant to exhaust the remedies available in the courts of the
State.” 28 U.S.C. § 2254(b)(2).

2 Denial of a certitate of appealability irthe district court does not preclude Kyler from
requesting a certificate of appealdyp from the Fourth Circuit.
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Lenity. Pet.’s Reply 19-20 (arguing that the inteinall of Kyler's drugoffenses “is the same —
to distribute drugs.”). Thus, he does not présa cognizable claim fdederal habeas corpus
review. To the extent Kyler’s brief can benstrued as a challenge under the Double Jeopardy
Clause of the Fifth Amendment (and the Reanth Amendment making the Double Jeopardy
Clause applicable to the stgtesuch a claim would fail. The Double Jeopardy Clause precludes
courts from imposing two punishments for the same offeimsihé& absence of a clear indication
of contrary I@islative intent’” Missouri v. Hunter459 U.S. 359, 366 (1983)yoting Whalen v.
United States445 U.S. 684, 692).

Where . .. a legislature epfically authorizes cuniative punishment under two

statutes, regardless of whether those statutes proscribe the “same” conduct

...a court’'s task of statutory construtiis at an end and the prosecutor may

seek and the trial court or jury maypose cumulative punishment under such

statutes in a single trial.
Id. at 368—69. Such legislativetemt is present in Kyler's casas the drug kingpin statute
states: “Notwithstanding any other provisiontlae] title [for Controlled Dangerous Substances,
Prescriptions, and Other Substaijc@sconviction under this sectiaoes not mergavith the
conviction for any crime that is the objecttbEé conspiracy.” Md. Code. Ann. Crim. Law § 5-
613(d) (emphasis addedke also Kyler v. Staté6 A.2d at 215 n.9 (notinthis provision of the
drug kingpin statute). Thus, Kyler's claim ofefjal sentence fails on numerous procedural
grounds or, alternatively, on the merits.

CONCLUSION

The Petition for habeas corpus relief will benigel and dismissed. When a district court

dismisses a habeas petition, a certificate ofealgbility may issue “oml if the applicant has

made a substantial showing of the denial afoastitutional right.” 28 U.S.C. 8§ 2253(c)(2).

When a district court dismisses a habeastipetisolely on procedural grounds, a petitioner
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satisfies this standard by demonstrating “(&Y farists of reason wodilfind it debatable whether
the petition states a valid claim of the deniahaonstitutional right and (2) that jurists of reason
would find it debatable whethéne district court was corret its procedural ruling.”Rouse v.
Lee 252 F.3d 676, 684 (4th Cir. 2001) (internal quotation marks omitteg¢Buck v. Davis
137 S. Ct. 759, 773 (2017). Because Kyler failsatsfy this standard, the Court declines to
issue a certificate of appealabilify.

A separate order follows.

August 6, 2018 IS/

Date Raul W. Grimm
UnitedState<District Judge

jml

12 Denial of a certitate of appealability irthe district court does not preclude Kyler from
requesting a certificate of appealdyp from the Fourth Circuit.
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