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UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

HARRY HILL,
On behalf of mself andall others similarly
Situated

Plaintiff,
v Civil Action No. TDC-15-1120

B. FRANK JOY, LLC

Defendant.

MEMORANDUM OPINION

Plaintiff Harry Hill has filedsuit against Defendant B. Frank Joy, LLC (“B. Frank'Jpy
alleging violations of the Fair Labor Standatt (“FLSA”), 29 U.S.C. §801-19 (2012)the
Maryland Wage Paymeand Collection Law (“MWPCL”"), Md. Code AnpnlLab. & Empl. 883-
501 to 3509 016; andthe Maryland Wage and Hour Law (“MWHL"), Md. Code AnrLab.
& Empl. 88 3401 to 3431. Pending before the Court is B. Frank Joylstion for Summary
Judgment. The Motion is fully briefed and ripe for dispositiddo hearing is necessary to
resolve the issuesSeeD. Md. Local R. 105.6. For the reasons set forth below, the Motion is
GRANTED.

BACKGROUND

The following facts are presented in the light most favorablélill, the nonmoving

party:
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Hill's Employment

B. Frank Joy is a construction company that works in Maryland, VirginiahenDistrict
of Columbia. From May 5, 2014 to August 28, 2014, B. Frankeiogloyed Hill as a driver.
Hill drove dump trucks carrying equipment, materials, and workers from Bk F¥ays
construction yardn Hyattsville, Marylandto various job sitetn the Washington, D.C. region
About 70percentof Hill's trips were to androm job sites irthe District of Columbia.B. Frank
Joyusually required Hill to leave the construction yaiith his cargo by 7:30 a.nand to arrive
at that facilityup to one hour before that departure tirBefore leaing, Hill and his co-workers
would spend between 15 and 90 minutes loading the dump tattelnding meetings, and
performing other tasks. Upon returnitegthe yardat the end of the day, they would spédridto
45 minutes unloading the truck.

According to Hill, B. Frank Joyowns approximately45 trucks. About 15 are dump
trucks,eachwith aGross Vehicle Weight Rating and unladen weighéxcess 010,000 pounds.
Most of the remaining vehicles are pigk trucks and ans, which weigh less than 10,000
pounds.Hill possessea Maryland Class A commercial driver’s licensdiich authorizshim to
drive vehicles weighig more than 10,000 pound8. Frank Jois records show that Hidlrove
three different dump truckever the course of his employment. Those records contain no
indication that he evetrove a pickup truck or van Hill does not claim to havdriven a pickup
truck or vanfor B. Frank Joy. Insteathe asserts thaiperatingpickup trucks and vans was
among his ptential duties as B. Frank Joydriver andthat evey B. Frank Joydriveris required
to driveall of B. Frank Jois vehicles “at some point.Pl.’s Resp.Mot. Summ. J. (Resp’) Ex.

A, Hill Decl. §9.



B. Frank Joypaid Hill $18 per hour. Hill claims thatB. Frank Joy did not compensate
him for timespent loading and unloading dump truckishe beginning and end edchworkday
andthatB. Frank Joyoftenonly paiddriversfor an hour of drivingime each day, even though it
often tooklonger totravel betweerhe yardand job sites.Hill asserts that construction workers
and laborers were not paid for loading, unloading, or any travel titeaalso complains thds.
Frank Joy did not recorémployeeswork time accurately Instead of using timecardgremen
would report employees’ workme, even thouglioremenwere often not present fo the entire
workday. B. Frank Joglso had a policy afoundingemployees’ work time down to the nearest
half hour. In addition, althouglHill received somevertimepay, he assertshat he was not pai
all of the overtime to which he was entitled.

I. Procedural History

On April 20, 2015, Hill filed awo-count Complaint, alleging in Countthat B. Frank
Joy failed to pay Hill and a class @&. Frank Joydrivers, construction workersand laborers
regulr and overtime wages owed under the FLSA, and in Count Il that B. Frank Joydailed t
pay regular wages under the MWPCL and overtime wages under the MWBii_June 9, 2015,
B. Frank Joy submitted an Answer. On September 3, 2filthe parties’ behesthe Court
issued a Revised Scheduling Order bifurcating this caséwo phases. During the first phase,
of which the pending Motion is a pathe partiesare addressg FLSA collective action and
FederalRule of Civil Procedure23 class certificationssues as well as the merits of Hill's
individual claims. The second phase, if necessary, will involveqeosfication classrelated

factand expert discovery.

1 Although the heading to Count Il referencesy the MWPCL, the allegations that follow

make clear that Hill is alleging an MWPCL clafor unpaid straightime wagesand an MWHL
claim for unpaid ovenne wages.SeeAm. Compl. 11 62-65.
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On January 28, 2016, Hill filed an Amended Complaint. The Amended Complaint added
allegdions thatB. Frank Joy'smethod forrounding employees’ work timdenied employees
compensation to which they were entitled by statu@n February 11, 2016, B. Frank Joy
submitted an Amended Answer. On February 23, 2016, B. FranKilddya Motion for
Summary Judgment. On April 19, 2016, Hill submitteResponséo the Motion On May 9,
2016, B. Frank Joy filed a Reply memorandum.

DISCUSSION

In its Motion for Summaryudgmentunder Federal Rule &ivil Procedure 56, B. Frank
Joy argues that it was not required to pay Hill overtime becausgasesubject to the Motor
Carrier Act exceptiomo theovertimeprovisions of the FLSA anthe MWHL. B. Frank Joy also
asserts that it is entitled to summary judgment on Hill's FLSA clacausdis paywas above
the minimum wage. M contendghat he is entitled to overtime pay. Althoughdoncedes
his pay exceeded the minimum wage ahgueshatthe FLSA and the MWPClIstill entitle him
to compensation for all hours workedHill furtherasserts that he has a claim for unpaid wages
under the trict of Columbia Minimum Wageict (‘DCMWA”"), D.C. Code88 321001 to 32
1015 (2018, suchthat if the Courtrejects his mdividual clains, he should be allowed to
substitute anothendividual asthe namedlaintiff or amend his pleading add the DCMWA
claim.

l. Legal Standard

Under Federal Rule of Civil Procedure 56(a), the Court grants summary judifrient
moving party demonstratélat there is no genuine issue as to any material fact, and that the
moving party is entitled to judgment as a matter of law. Fed. R. Civ. P. &&ajex Corp. v.

Catrett 477 U.S. 317, 322 (1986). In assessing the Motion, the Court views the factBghtthe



most favorable to the nonmoving party, with all justifiable inferences drawnsiriavtor.
Anderson v. Liberty Lobby, Inc477 U.S. 242, 255 (1986). The Court may rely only on facts
supported in the record, not simply assertions in the pleadiBgschat v. Balmore Ravens
Football Club, Inc, 346 F.3d 514, 522 (4th Cir. 2003). The nonmoving party has the burden to
show a genuine dispute on a material faglatsushita Elec. Indus. Co. v. Zenith Radio Corp.
475 U.S. 574, 5887 (1986). A fact is “material” if it “might affect the outcome of the suit
under the governing law.Anderson 477 U.S.at 248. A dispute of material fact is only
“genuine” if sufficient evidence favoring the nonmoving party exists for teedf fact to return
a verdid for that party.Id. at 248-49.
Il. Overtime Claims

With some exceptions, the FLSA requires employers togmagloyees onanda-half
times their regular pay rate for timeorked in excess of 4Qoursduring a week.29 U.S.C.
8§207(a)(1) One exception to the FLSA’s overtime pay requirement, known as the Motor
Carrier Act exceptionapplies to“any employee with respect to whom the Secretary of
Transportation has power to establish qualifications and maximum hours of sergganpuo
the provisions of section 31502 of Title 491d. § 213(b)(1). The MWHL, which generally
requires that “each employer shall pay an overtime wage of at least 1.5 timesughdaourly
wage,”contains a similaexception Md. Code An.,Lab. & Empl. 83-415a), (c)(1);Veney v.
John W. Clarke, In¢.28 F. Supp. 3d 435, 441 (D. Md. 2014). Such exemptions are construed
narrowly against employersMonahan v. Cty. of Chesterfiel®5 F.3d 1263, 1267 (4th Cir.
1996).

Under 49 U.S.C. 81502, the Secretanf Transportatiots authorityto set qualifications

and maximum hourgxtends to employees défmotor carriers and “motor private carriers



operating in interstate commerogosework affecs the safety of operation of those carrfers.
49 U.S.C. 831502(b) (2012)Morris v. McComb 332 U.S. 422, 433, 4338 (1947) Troutt v.
Stavola Bros., In¢.107 F.3d 1104, 11067 (4h Cir. 1997). Consequently, a truck driweho
transports goodacross state lindalls within the Secretary of Transportation’s jurisdiction and
is not entitled to overtime undehe FLSA or MWHL, even if that employeealso drives
intrastate routesMorris, 332 U.Sat423-24 see alsd_evinson v. Spector Motor Ser@30 U.S.
649, &8 (1947)(noting that a truck drives’ work*obviously and dramatically affects the safety
of operation of the carrier during every moment that he is drfipirZp C.F.R. 8§82.2(b)(2)
(2016).

Hill was a truck driverwho frequently shuttledequipment, matrials, and employees
between Maryland and the District of Columbi&his undisputed factoes not end the matter,
though, because Hiflrgues that he qualifies fan exception to the Motor Carrier Act exception
The SAFTEALU Technical Corrections Aobf 2008 (“Technical Corrections Act})Pub. L.
110-244 § 306122 Stat. 1572, 1620 (2008¢laxed the “strict separation between the Secretary
of Transportation’s jurisdiction and the ambit of the Fair Labor Standards Actinosert
guarantee,”"McMaster v.E. Armored Servs., Inc780 F.3d 167, 1712 (3d Cir. 2015)by
establishinghatthe FLSA overtime pay requirement applies to ‘aoyered employeedefined
asan individual:

(1) who is employed by a motor ciamror motor private carrier... ;

(2) whose work, in whole or in part, is defined—

2 The term“motor carriet includes a companyptoviding motor vehicle transportation for

compensation.” 49 U.S.C.18102(14). The term “motor private carrieéiincludes a company
“transporting property by motorehiclé’ in interstate commerce when the company trse “
owner, lessee, or bailee of the property being transported” and “the propertygsraasported
for sale, lease, rent, or bailment or to further a commercial enterpi$e§’13102(15)Veney
28 F. Supp. 3d at 441.



(A) as that of a driverdriver’s helper, loader, or mechanand
(B) as affecting the safety of operation of motor vehicles weighing 10,000
pounds or less in transportation on public highwaysterstate oforeign
commerce . . ;* and
(3) who performs duties on motor vehicles weighing 10,000 pounds or less.
Technical Corrections Act 806(c).
B. Frank Joyargues that Hilis not a “covered employeekithin the meaning of the
Technical Corrections Adecause hdid not driveany vehicleweighing 10,00(poundsor less
Hill responds thathe record does not contain evidencethadt fact and thathe is entitled to
discovery on theéssue. He also argues that there is a genuine dispute of material fathas to
applicability of the MotorCarrier Act exception becaus®. Frank Joy’svehicle fleet includes
trucksunder 10,00(pounds soB. Frank Joycould have called upohnim to drivethose lighter
trucks.
A. Request for Discovery
As a preliminary madr, Hill asserts that the Court should not grant summary judgment
before he has the opportunity for discovery. Although a party may move for sumngmejutd
before the commencement of discovesge Fed R. Civ. P. 56(b),summary judgmenis
generally daied ‘when the nonmoving party ‘has not had the opportunity to discover
information that is essential to his oppositibnPisano v. Strach743 F.3d 927, 931 {@ Cir.
2015) (quotingngle ex rel. Estate of Ingle v. Yeltof89 F.3d 191, 195 (4th Ci2006). Under

such circumstanced)e propemproceduras for the nonmoving party tble an affidavit pursuant

to Federal Rule of CiviProcedure 56(d) explaining why, “for specified reasons,” the party needs

3 Section 306(¢2)(B) identifiesthreecategories of vehicles weighing less than 10,000 pounds

that remain subject to the Motor Carrier Act exceptinane of whichappliesto this case.
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discovery to oppose the summary judgment amtiFed. R. Civ. P. 56(dHarrods Ltd. v. Sixty
Internet Domain Names302 F.3d 214, 244 (4th Cir. 2002Although the nonmoving party’s
failure to file aRule 56(d) affidavitis a sufficient reason to refuse to defer ruling on a pre
discovery motion fo summary judgmentthe Court may still consider a request fliiscovery
presented in the nonmovant’'s memorandum of law opposing summary juddgdaends Ltd,

302 F.3dat 244-45. A court may deny a request for discovery pursuant to Rule 56(d) “when the
information sought would not by itself create a genuine issue of material shaificient to
preclude summary judgmenkisanq 743 F.3d at 931.

Hill did not file a Rule 56(d) affidavit. Hil'sResponseclaims thatB. Frank Jois
Motion is prematureput it does notlearly identify the information he would seek through
discovery orthe reasonsvhy he needs discovery to obtain it. To the exteat Hill requests
discovery to determine whether he drove vehicles lighter than 1@000ds, he does not
explainhis apparent ignorance regardihg type of vehicles he drove. Hill worked ®rFrank
Joy for less than four months. H#houldknow whether he drove dump trucks exclusively or
whether he also drove lighter vehicles, such as pickup trucks or \Wanang failed to even
assert that he drove lighter vehiclese infrapart 11.B, Hill cannot claim thatdiscoverywill
uncover records or other evidence to show that he did. Because Hill has not shown how
discoveryis necessaryo hisopposition toB. Frank Jois Motion, therequestfor discoveryis
denied.

B. Applicability of the Motor Carrier Act Exception

In disputing B. Frank Joy’'s assertion that he is not entitled to FLSA owegay as a
result of the Motor Carrier Act excepn, Hill argues thahe is a covered employee within the

meaning of the Technical Corrections Actd thus entitled to such payirst, he asserts that



there is a dispute of material fact as to whether he drove trucks weighinthaes40,000
pounds. The record does not bear out this assertion. B. Frank Joy submitted the declaration of a
company employewho dispatched and supervised dump truck drivers during Hill’s tinBe at
Frank Joy. The declaration states that Hill drove three different duchs and attaches a log

of drivers’ work assignmentsetweenMay 7, 2014 and August 31, 2014, a period covering all
but the first two days of Hill's employmentor each workday, the log records which employees
drove dump trucks and which employees drove compressor trucks or pickup tAlttksugh

the log lists Hill as driving dump trucks on several datysloes not list him as ever driving a
compressor trdcor pickup truck. Significantly, Hill does not contend that the log is inaccurate
nor does he claim to have ever driven any type of vehicle other than a dumpHawkg failed

to rebutB. Frank Joy’s evidence that Hill droealy dump trucks, there is no genuine dispute of
material facion this issue.

Next, Hill arguesthat heeventuallywould have driven a truck weighing 10,000 pounds
or lessbecauseB. Frank Jois drivers are required to drive all & Frank Jois vehicles “at
some point.” Hill Decl. . Even if true, this fact does not make Hill a covered employee under
the Technical Corrections Act. As noted above, the Technical Correctionsestadilishes
several components to the definition of a covered employee: (1) the individual must be
employed by a motor carrier orotorprivate carrier; (2)jhe employee’svork must be defined in
whole or in part as that of a driver or other qualifying class of workth@work must be
defined in whole or in pais affecting the safety of operationinterstate commerocaf motor
vehicles weighing10,000 pounds ofess and (4) the employee is an “individual.. who
performs duties on motor vehicles weighing 10,000 pounds or l@ghnical Corrections Act

8 306(c). The parties do not dispute that B. FrankiS@a/motor carer or motor private carrier,



that Hill worked as a driver, or that he drove in interstate comméide.alsoappears to have
demonstrated that his work was defined in whole or in part as a driver of light tridks.
asserts thaB. Frank Joydrivers with Class A licensedncluding him could beinstructed to
drive not only dump trucks, but also pickup trucks and vans weighing less than 10,000 pounds.
He alsosubmitteda recent advertisemefur a jobas aB. Frank Joy dump trucltriver indicating
that the duties of the positianclude driving both dump trucks and pickup trucks.

But the plain language of tlieechnical Corrections Act alsstablisheshat to qualifyas
a “covered employee,” an individual must be one wperforns duties onmotor vehicles
weighing 10,000 poundsr less” Id. Hill did not. During his approximately four months at B.
Frank Joy, Hilldrove dump trucks exclusively.To conclude that the possibility or even
likelihood thatHill might have leen called upon to drive ligltuckswould make him a “covered
employee” cannot be squared with the text of the statute, because the requireima&nthis t
employee “performs duties on” lighter vehglanot that the employee “may perform duties” or
“has duties” relating to such vehicleSee McCall v. Disabled Americafeterans 723 F.3d 962,
966 (8th Cir. 2013) (holding that the plaintiff was not a covered employee becausg teowal
trucks with a Gross Vehicle Weight Rating above 10,088unds);Aikins v. Warrior Energy
Servs. CorpNo. 613-CV-54, 2015WL 1221255, at *57 (S.D. Tex. Mar. 17, 2015) (noting that
it is an employee’s “actual dag-day job activities” that matter and concluding thatbe a
covered employee, “an employee mbsth (1) perform some work that affects the safety of
operation of smaller vehicles, and (2) it must be part of the employee’s ‘duties £0”)
(internal quotation marks omittgdsee alsdBuckner v. United Parcel Serv., In&lo. 5:09CV-
411BR, 2012 WL 1596726, at *5 (E.D.N.C. May 7, 2012) (discounting “the fact that other UPS

employees may rarely, if ever, operate vehicles weighing at least 10,00dspdecause “the
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applicability of this element... involves individualspecific determinations; cf. McMaster, 780
F.3d at168-72(holding that an employee who spent g&centof her workdaysdriving light
trucks and 5Xercentof herworkdaysdriving heavy trucks was a “covered employee” entitled
to overtime pay under the FLSA).

Guidance issued by tHénited Stateepartment of Labo(‘DOL”) also irdicates that
theTechnical Correction Act’s small vehicle exceptrequires actual work on light vehiclesA
DOL Field Assistance Bulletistateghat an emloyee of a motor carrier or motor private carrier
is eligible for overtime pay iffany workweekin which the employee works, ‘in whole or in
part’ as a driver, driver's helper, loader or mechanic affecting the safety oftiopes& small
vehicleson public highways in interstate or foreign commerceU.S. Dep’t of Labor Field
Assistance Bulletin No. 201D (2010). Hill did not work on light vehicles during any
workweek, so he was always subject to the Motor Carrier Act exception.

Hill cites Hernandez v. Alpine Logistics, LLGlo. 08CV-6254T, 2011 WL 3800031
(W.D.N.Y. Aug. 29, 2011)for the proposition that drivers who wof&ar a company with a
mixed flea of light and heavy trucks amntitled to overtime pay. However, thternandez
courtrelied on the fact that the plaintiffs actuadlsove trucks lighter than 10,000 pounds, not the
mix of the company’s fleet, in finding that they were entitled to overtime [ghyt *5.

Hill also argues thaB. Frank Joy must not have considered thetdvl Carrier Act
exception to apply to him because it paid loaertimeon some occasions and, following his
departure, advertised his position as “mexempt. Resp. Ex. D, Job Advertisement atBut he
points to no authority, nor is the Court aware afy, establishing that aremployer’s
interpretation othe FLSAcan dter employeg’ statutoryright, or lack of rightito overtime pay

See Pyramid Motor Freight Corp. v. Ispa830 U.S. 695, 707 (1947) (holding that whether an
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employee’sjob falls within the scope of the Motor Carrier Act exceptisrdetermined by his
actual activities, ndtby the name which may have been given to his position or to the work that
he does”).

Because Hill drove only trucks weighing more than 10,000 pounds, he is subject to the
Motor Carrier Act exception, and B. Frank Joiotion is granted with respect to HillELSA
overtime claims.Notably, the Technical Corrections Act did not affect tMWHL, see
Technical Corrections Act 806,andthe MWHL does not contain an equivalent light vehicle
exceptionseeMd. Code Ann., Lab. & Empl. 8§ 3-415, so there can be no dispute that theLlMWH
overtime requirement does not apply to Hill pursuant to the state law equivalent of e Mot
Carrier Act exemption Thus,B. Frank Joy islso ganted summary judgment ¢hil’'s MW HL
overtime claim.

II. Straight-Time Compensation

Next, Hill argues thaB. Frank Joy violated the FLSA atigte MWPCL by failing to pay
him for thenon-overtime hourde spent loading and unloading dump trucks and for a portion of
his ravel time to and from job siteBB. Frank Joy counters by arguing that the FLSA does not
provide a cause of action for such an unpaid “straight time” clagept through an overtime or
minimum wage claim, and that Hill's “straight time” claim necessarily fails becagisaimot
establish either type of claim.

“The FLSA does not guarantee that employees are paid for every hour of work and does
not allow for employees to recover more than the statutory minimum”wagenpaid, non
overtime hours. Avery v. Chariots For Hire748 F. Supp. 2d 492, 501 (D. Md. 2010)he
United States Court of Appeals for the Fourth Circuit has imkh FLSA casehat “[i]f the

employee has been properly paid at or above minimum wage for all nonovertime hourbender t
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terms of the employment agreement and at a proper overtime rate fagréilihevhours, then the
employee[Jmust look to contract law for relief concerning any disagreements about the number
of hours for which his or her salary was intended to compehdsstienahan 95 F.3d at 1284.

As discussed above, Hill cannot assert an FLSA overtime ctirthe allegedly unpaid
straighttime hours, even if they caushdn to work more than 40 hours in any given wedik,
not also establish a claim for unpaid overtime under 29 U&2D7. Nor does Hillhave a
minimum wage claimunder 29 U.S.C8 206. Hill agrees withB. Frank Joythat, for each
workweek his paydivided by thenumber ofhourshe worked even including the hours for
which he alleges he was not paid at afisultedin an hourly rate of pay greater than the
minimum wage. Under such circumstancele hasno viable minimum wage claim.See
Blankenship vThurston Motor Lines, Inc415 F.2d 1193, 1198 (4th Cir. 1968bncluding that
there is no FLSA minimum wage violation so long as “each employee received dacimg e
week compensation equal to or exceeding the product of the total number of hours amarked
the statutory minimum hourly rate”) (quotingnited States v. Klinghoffer Bros. Realty Corp.
285 F.2d 487, 4932(¢ Cir. 1960); Avery, 748 F Supp. 2d at 501Because thallegedunpaid
hours would not cause a violation of overtime or minimum wage provisions of the FLSA, 29
U.S.C. 88206, 207, B. Frank Joy’s Motion is grantexl Hill's claim for straighttime pay under
the FLSA.

The Court notes, however, that Hill ha®perlyallegeda claim for unpaid straigtitme
pay under the MWPCL, which proved a cause of action when an employer fails to pay “an
employee all wages due for work that the employee performed before the teymiofti
employment Md. Code Ann., Lab. & Empl. §-505(a). B. Frank Joy has not sought summary

judgment on this claim.
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V. Proposed Amendments

Hill further argues that summary judgment should not be granted because he has a viable
claim for unpaid wages and overtime pay under the DCMWA, andahat result of that viable
claim, he remains a valid class representative uRdée 23. At present, there is no DCMWA
claimin the currently pending Amended Complaint, so any theoretically viable D&MMIM
does not provide a basis to deny summary judgment.

Hill proposesto amend his complaint again in two waysrst, he asserts that he should
be allowed to substitute another person as plaintiff in this action. Second, hetbktiims may
amendhis complaint agaifias a matterof right” to add a claim for unpaid overtime under the
DCMWA. Resp.at2-3. Hill has not filed a motion to pursue either optidn a related case
before this CourtHill v. B. Frank Joy LLC, No. TDG15-v-1123, Hill has filed a Motion to
Amend the Complaingeekingto assert a DCMWA claim for unpaid overtime.

B. Frank Joyopposes bth proposals It argues that Hill cannot substitute another
plaintiff becausaipon a grant of summary judgment on his individelaBA claim there would
no longer be a justiciable clainB. Frank Joyfurther contendghatif the Court grants summary
judgment on the FLSA claim, it shouleéfuse to exercise supplemental jurisdiction camey
remaining state claims and theposedCMWA claim.

First, @ntrary toB. Frank Jois contention, Hill is not barred from moving amend the
complaint tosubstituteanothernamedplaintiff for the FLSA and MWHL overtime claims
Even when the named plaintiffs’ claims are dismissed prior to any motiorafs cértification,
courtspermit substitution for the named plaintiffsPhillips v. Ford Motor Cq.435 F.3d 785,
787 (7th Cir. 2006)in re Thornburgh 869 F.2d 1503, 15689 (D.C. Cir. 1989) “Unless

jurisdiction never attached . . . or the attempt to substitute comes long after the afléimas
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named plaintiffs were dismissed, substitution forrened plaintiffs is allowed. Phillips, 435
F.3d at 787 (internal citations omitted). Jurisdiction would not have attachbd ifianed
plaintiff never had standing in the first placBeeWalters v.Edgar, 163 F.3d 430, 4333 (7th
Cir. 1998); Lierboev. State Farm Mut. Auto. Ins. G850 F.3d 1018, 102®th Cir. 2003)
(holding that substitution of a new named plaintiff is not permissible when the didmssed
plaintiff never had standing). To have standing from the outset, Hill's suit had denpaa
actual “case or controversy in the Article Ill sense, that is, a real disputedmeparties with
tangible stakes in the outcomeWalters 163 F.3d at 432 (citingteel Co. v. Citizens for a
Better Ewv't, 523 U.S. 83 (1998)). If Hill's suit “akeast had colorable merit when begun,
jurisdiction had attached,” and substitution would be permitted even though Hill is no longer a
suitable class representativil. Here, Hill hadstanding from the outset becausealsserted a
colorable claim for upaid wagesn behalf of a clasdis FLSA claims and MWHL overtime
claimshavebeen rejected on the meritend he continues to have a viable MWPCL claim for
unpaid wages Substitution of a new named plaintiff may therefore be permissggePhillips,
435 F.3d at 78 Woods v. Vector Mktg. CoradNo. G14-0264 EMC, 2015 WL 2453202, at *7
(N.D. Cal. May 22, 2015) (holding that tlksmissal of theplaintiff's FLSA claim as time
barred did not prevent the plaintiff frofiling a motion to amend the corgint to substitutea
new named plaintijf Field v. Am. Mortgage Exp. CorpNo. G095972 EMC, 2011 WL
3354344, at *9 (N.D. Cal. Aug. 2, 2011) (allowing fmextification substitution of named
plaintiff after granting a motion for summary judgment against the original naotaeatiff
because the defendant was not a joint employer of the named plaintiff spggificall

B. FrankJoys reliance onJastremski v. Safeco msance C0s.243 F. Supp. 2d 743, 745

n.1 (N.D. Ohio 2003), anBickings v. NHS Humanre8ices No. 132894, 2014 WL 307549, at
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*4 (E.D. Pa. Jan. 27, 20),4s misplaced, ahese cases do not address whethemaed plaintiff
may seek to substitute another person as the representative for theveotifteti his individal
FLSA claim hasbeen dismissedConsequently, Hill may file a motion somend the complaint
to substitutea new plaintiff intothis action. The Court does not decide at this time whether such
a motion would be successful.

Second, Hill is incorrect to claim that he may ambisdcomplaint for a second time as a
matter of rightto add a claim under the DCMWAA. Frank Joyhas already submitted an answer
to the Amended Complaint, so Hill must seek leave of the Court for any amendmentR. Fe
Civ. P. 15(a). Although Hill is not precluded from filing sucimation, because the Court’s
grant of summary judgment on the FLSA claim eliminates the only federal cidinis case
and the parties are not diverse, the Court coulnbsh to decline to exercise supplemental
jurisdiction over the remaining MWPCL claim and the proposed DCviéin. See?28 U.S.C.
81367(c) (statinghat “district courts may decline to exercise supplemental jurisdiction” over a
state law claim if the didrict court has dismissed all claims over which it has original
jurisdiction”); Waybright v. Frederick Cty.528 F.3d 199, 209 (4th Ci2008) (“With all its
federal questions gone, there may be the authority {o [kee case] in federal court . but there
is no good reason to do sq.Russell v. Cont’l Rest., Ina430 F. Supp. 2d 521, 528 (D. Md.
2006) (declining to exercise suppleméntaisdiction, after dismissing the plaintiffs FLSA
claim, over related MWHL and MWPCL claimg. If, however, anew named plaintiff is
substituted into the case, the FLSMMWHL, and MWPCL claims may remain, in which case
supplemental jurisdiction over a DCMWA claim would likely follow. Because aandior
leave to amend the complaint to add a DCMWA claim is not clearly futile, the Courtrani g

leave to Hill to file such a motion withibs days.
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CONCLUSION
For the foregoing reasons, B. Frank Joy’s Motion for Summary Judgment is GRANTE
Hill is granted 21days to file a Motion for Leave to Amend the Complaint. That Motion may
seek either (1) to substitute a new named plaintiff or (2) to substitute a new namgftf pfad
to add a claim under the DGMA. If Hill declines to file either motion, th€ourtwill decline
to exercise supplemental jurisdictioner any remainingstate lawclaims, and thecase will be

dismissed.A separate Order shall issue.

Date August9, 2016 /s]
THEODORE D. CHUANG

United States District Judge
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